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First  Distkict — October  Term,  1889. 


Emma  T.  Healy 

V. 

The  Mutual  Accident  Association  of  the 

Northwest. 

Accident  Insurance — Policy — Conditions — Poison — Inadpertent  Taking 
of. 

A  death  occasioned  by  the  accidental  drinking;  of  poison  or  an  excessive 
quantity  of  a  dangerous  drug*  is  not  within  a  condition  in  a  policy  setting 
forth  that  the  same  would  become  payable  if  assured,  "shall  have  sustained 
bodily  injuries  received  by,  or  through,  external,  violent  and  accidental 
means  **  "  and  such  injuries  alone  shall  have  occasioned  death." 

[Opinion  filed  December  2, 1889.] 

In  error  to  the  Circnit  Court  of  Cook  County;  the  Hon. 
Abba  I^,  Waterman,  Judge,  presiding. 
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Vol.  85.]        Healy  y.  Mut  Accident  As8*n  of  the  Northwest. 
Messrs.  Miller,  Lemak  &  Chase,  for  plaintiff  in  error. 

Messrs.  Albebt  H.  Yeedbs  and  Mason  B.  Loomis,  for 
defendant  in  error. 

While  it  is  a  rule  applicable  to  insurance  and  other  con- 
tracts, that  they  are  to  be  construed  most  stronglj  against  the 
party  making  the  promise,  yet  this  rule  does  not  go  so  far  as 
to  authorize  a  construction  against  the  insurer,  or  promisor, 
merely  because  that  view  is  possible.  On  the  contrary,  in  the 
absence  of  anything  to  show  that  the  terms  of  such  contract 
are  intended  to  be  understood  in  a  particular  or  special  sense, 
cojarts  will  go  no  further  than  to  hold  the  insurer  or  the 
promisor  liable  to  the  extent  which  the  other  party  had  a 
right  to  understand  from  the  terms  of  the  instrument,  when 
viewed  in  their  ordinary  and  commonly  received  acceptation. 
Bliss  on  Life  Insurance,  Sec.  542. 

In  the  construction  of  policies  of  insurance  their  words 
should  be  taken  in  that  sense  to  which  the  apparent  object  and 
intention  of  the  parties  limit  them,  and  which  is  to  be  gathered 
from  the  surrounding  clauses  and  from  all  parts  of  the  instru- 
ment. Paul  V.  Travelers  Ins.  Co.,  112  K  Y.  479;  Yeaton  v. 
Fry,  5  Cranch,  335. 

The  point  is  made  by  the  learned  counsel  for  plaintiff,  that 
the  "taking  of  poison"  within  the  meaning  of  the  proviso  in 
this  policy  does  not  refer  to  or  include  the  accidental  injuries 
alleged  in  the  declaration,  or  an  accidental  death  from  "  taking 
or  swallowing  a  drug  or  poison  causing  death,"  etc.  And  it 
is  argued  that  the  "  taking  of  poison,"  as  here  used,  does  not 
mean  that  which  happens  by  accident,  but  only  that  which 
involves  some  intentional  act,  or,  in  other  words,  suicide. 
That  this  is  not  the  meaning,  is  evident  from  the  fact  that 
after  using  this  language,  the  policy  goes  on  to  recite  that  "no 
claim  shall  be  made  under  this  certificate  when  the  death  * 
*  *  may  have  been  caused  *  *  *  by  suicide  *  ♦  * 
or  self-inflicted  injuries."  Thereby  expressly  providing  for 
all  cases  of  death  by  intentional  means.  And  the  case  cited 
by  counsel  in  support  of  their  position,  Lawrence  v.  Mut. 
L.  Ins.  Co.,  5  111.  App.  280,  goes  no  further  than  to  hold 
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that  the  taking  of  repeated  doses  of  laudanum  by  the  insured, 
to  alleviate  pain,  from  the  eflEect  of  which  he  died,  can  not 
be  termed  an  act  of  ''  self-destruction "  within  the  meaning 
of  a  policy  which  provided  that  "the  self-destruction  of 
the  person,  whether  voluntary  or  involuntary,  and  whether 
he  be  sane  or  insane,  is  not  a  risk  assumed  by  the  company." 

The  counsel  seem,  also,  to  be  mistaken  as  to  the  construc- 
tion placed  upon  the  clause  "inhaling  gas,"  by  the  court,  in 
Paul  v.  Travelers  Ins.  Co.,  112  N.  Y.  472.  There  the  court 
does  not  say  or  intimate  that,  if  Paul  had  inhaled  the  gas 
knowingly  and  voluntarily,  but  without  the  intention  of  kill- 
ing himself,  that  it  would  not  have  been  within  the  prohibi- 
tion of  the  policy.  On  the  contrary,  the  court,  in  illustrat- 
ing the  diflEerence  bstweon  the  unconscious  act  of  breathing 
in  gas,  and  the  "inhaling"  of  it,  within  the  meaning  of 
the  policy,  says :  "  Poison  may  be  taken  by  mistake,  or 
poisonous  substances  may  be  inadvertently  touched,  but  what- 
ever the  motive  of  the  insured,  his  act  precedes  either  fact" 

This  and  the  preceding  language  used  by  the  court,  is  not 
that  the  gas  was  inhaled  accidental ly,  but  that  it  was  not  "  in- 
lialed,"  at  all,  within  the  meaning  of  the  policy.  And  it  may 
be  safely  asserted  that  if  ever  a  case  comes  before  the  learned 
Court  of  Appeals  of  the  State  of  New  York  under  a  similar 
policy,  where  it  clearly  appears  that  the  insured  came  to  his 
death  by  means  of  knowingly  and  consciously  "  inhaling  gas," 
whatever  the  motive  of  the  insured,  the  court  will  not  ignore 
this  proviso  in  the  policy,  or  hold  the  company  liable. 

As  stated  hereinbefore,  the  principal  object  of  the  restrict- 
ive clauses  and  provisos  referred  to  in  these  policies  of  acci- 
dent insurance,  was  to  prevent  imposition  upon  the  companies 
and  associations  by  unscrupulous,  designing  persons,  and  to 
that  end  these  particular  clauses  were  inserted,  so  that,  in 
every  case,  in  so  far  as  possible,  there  should  be  outward,  tan- 
gible evidence  of  the  cause  of  death;  and  for  this  reason  deaths 
"  in  consequence  of  disease,"  or  "  by  the  taking  of  poison  " 
and  not  the  result  of  injuries  received  by  or  through  "  external, 
violent  and  accidental  means,"  were  excluded  from  the  bene- 
lits  of  the  policy.     And  even  though  it  should  be  held  that 
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the  words  "  taking  of  poison "  in  the  policy,  related  only  to 
an  intentional  taking,  yet  the  insuperable  barrier  to  a  recov- 
ery on  the  part  of  plaiutiflE  still  remains — that  the  death  of 
Ilealy  resulted  from  internal  causes,  and  not  from  "  bodily 
injuries  received  by  or  through  external,  violent  and  acci- 
dental means,  within  the  intent  and  meaning  of  the  certificate 
of  organization  of  said  association,"  or  within  the  intent  and 
meaning  of  the  certificate  of  membership  sued  upon.  As 
was  well  said  by  the  learned  chief  justice  who  delivered  the 
opinion  in  Pollock  v.  U.  S.  Mut.  Ace.  Ass'n,  102  Pa.  St.  230, 
"  To  hold  the  association  liable  for  a  death  caused  by  taking 
poison  would  not  only  be  in  conflict  with  the  letter  of  the 
agreement,  but  contrary  to  the  whole  purpose  for  which  the 
association  appears  to  have  been  formed." 

Gary,  P.  J.  The  single  question  in  this  case  is  whether, 
nnder  a  policy  of  life  insurance  becoming  payable  if  the 
assured  "  shall  have  sustained  bodily  injuries  received  by  or 
through  external,  violent  and  accidental  means,"  "  and  such 
injuries  alone  shall  have  occasioned  death,"  a  loss  has 
occurred  when  the  death  was  caused  "  by  accidentally  taking 
and  drinking  poison,"  or  "by  accidentally  taking  poison"  or 
because  the  assured  **  accidentally  swallowed  an  overdose  or 
excessive  quantity  of  a  certain  drug,  to  wit,  chloral."  By  the 
diflEerent  counts  of  the  declaration  these  causes  of  death  are 
alleged.  The  Circuit  Court  sustained  a  demurrer  on  the 
ground  that  death  from  such  a  cause  was  not  within  the  policy. 
The  only  authority  for  the  plaintiff  below  and  here,  is  the 
disapproval,  first  by  the  Supreme  Court,  and  afterward  by  the 
Court  of  Appeals  of  New  York  in  Paul  v.  Travelers  Insur- 
ance Co.,  45  Hun,  313  (112  N.  Y.  472),  of  the  case  of  Hill  v. 
Hartford  Co.,  22  Hun,  187,  holding  that  where  the  assured, 
by  inadvertence,  drank  poison  which  he  had  himself  mixed 
with  water  and  left  in  a  glass,  and  then  drank  the  contents  sup- 
posing it  to  be  clear  water,  from  which  he  died,  this  was  not 
a  death  caused  by  injury  through  external,  violent,  accidental 
means.  In  accord  with  this  last  case  ai*e  the  cases  of  Pollock 
V.  IT.  S.  Mut.  Ace,  102  Penn.  St  230,   whera  birch  oil  was 
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drunk  under  the  supposition  that  it  was  something  else,  and, 
Bayless  v.  Travelers  Ins.  Co.,  14  Blatch.  143,  where  a  dose  of 
opium,  larger  than  prescribed,  was  taken  by  mistake.  There 
is  no  case  cited  to  the  contrary  of  these.  Cases  of  drowning, 
and  of  suffocation  by  gas,  have  been  held  to  be  losses  within 
such  policies.  Trew  v.  Ins.  Co.,  5  Hurlst.  «feN.  211,  6  Hurlst. 
&  N.  839,  and  Paul  v.  Travelei^s  Ass.  Co.,  112  N.  Y.  472, 
are  examples.  A  reference  to  the  cases  is  all  that  is  here 
necessary. 

There  is  no  authority  for  the  unnatural  and  forced  construc- 
tion that  the  plaintiflE  seeks  to  have  put  upon  the  words,  and 

the  judgment  is  affirmed. 

Judgment  affirmed. 


Michael  Hellmuth 

V. 

Charles  Katschke. 


Master  and  Set'vant — Negligence  of  Vice  Principal — Injury  to  Servant 
— Fellow- Servant  —  Evidence  —  Subsequent  Declaration  —  Res  Gestse — 
Instructions — Abstract, 

1.  An  instruction  complained  of  will  not  be  considered  by  this  court 
unless  all  the  instructions  ^ven  are  set  out  in  the  abstract. 

2.  In  an  action  brought  by  a  servant  against  his  employer  to  recover 
for  personal  injuries  alleged  to  have  been  suffered  through  the  negligence 
of  a  superior  servant,  this  court  declines  to  interfere  with  the  judgment  in 
behalf  of  the  plaintiff. 

3.  A  declaration  of  a  fellow-servant  in  such  case,  subsequent  to  the 
injury,  that  he  was  responsible  therefor,  is  not  admissible  as  a  part  of  the 
res  gesiof. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  Case,  Judson  &  Hogan,  for  appellant. 

Messrs.  0.  0.  Wilson  and  Sydney  Stein,  for  appellee. 
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MoRAN,  J.  Appellee  recovered  a  judgment  for  the  sum  of 
$1,500  against  appellant,  for  injuries  received  by  being  struck 
by  a  barrel  which  fell  from  a  platform,  where  it  was,  it  is 
alleged,  improperly  placed  by  appellant's  foreman.  The  evi- 
dence tended  to  show  that  the  barrel  which  fell  on  appellee 
was  placed  on  the  platform  on  the  outside  of  the  second  story 
of  the  cooper  shop  in  wliich  appellee  was  working;  that  it 
was  so  placed  by  appellant's  foreman,  and  that  shortly  after 
being  so  placed  it  fell  on  appellee  while  lie  .was  in  the  exer- 
cise of  proper  care,  and  inflicted  upon  liim  the  injury  for 
which  judgment  was  rendered. 

There  was  evidence  from  which  the  jury  might  reasonably 
infer  that  the  barrel  was  carelessly  and  improperly  placed  on 
the  platform  by  the  foreman,  and  also  evidence  showing  the 
authority  and  duty  of  the  foreman,  from  which  they  were 
authorized  to  find  that  he  was  not  a  fellow-servant  of  appellee, 
but  that  he  stood  in  the  relation  of  superior,  and  in  the  place 
of  the  master.     The  verdict  was  then  justified  by  the  evidence. 

Complaint  is  made  that  the  court  refused  to  admit  evidence 
offered  by  appellant.  Appellant  sought  to  show  by  a  witness, 
that  one  Toms,  who  was  fellow-servant  with  appellee,  came 
running  down  from  the  second  story  of  the  cooper  shop  just 
after  the  barrel  fell  on  appellee,  and  claimed  that  he,  Toms, 
had  thrown  a  barrel  on  appellee,  and  it  is  now  urged  that  such 
statement  of  Toms  was  admissible  as  part  of  the  res  gesta.  It 
was  not  res  gesta  at  all.  It  was  not  concurrent  with  the  injury, 
but  was  made  after  the  barrel  fell,  and  was  a  mere  narrative 
of  what  Toms  had  done.  It  would  have  been  clear  error  to 
admit  such  evidencei  Chicago  West  Division  Ry.  Co.  v. 
Becker,  128  III.  645.  Counsel  has  made  no  such  abstract  of 
instructions  as  requires  us  to  examine  them  for  error,  under 
the  rules  of  this  court.  Where  a  point  is  made  on  an  instruc- 
tion, all  the  instructions  5;iven  by  the  court  to  the  jury  should 
be  set  out  in  the  abstract. 

We  have,  however,  examined  the  one  instruction  abstracted, 
which  it  is  alleged  was  erroneous,  and  we  are  of  opinion  that 
no  error  is  shown.  The  judgment  of  the  Circuit  Court  will 
be  affirmed. 

Judgment  affirmed. 
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Peter  Jensen  and  Theodore  Johnson  44  328 

V. 

William  C.  Fricke  and  Charles  P.  Dose. 

Appeals^ Affidavit  qf  Merita^Failure  to  Obey  Orders  to  File— Dis- 
missal. 

This  court  holds  as  erroneous  an  order  dismissing  an  appeal  from  a 
jastice  court  for  the  reason  that  an  order  entered  at  the  same  term  the 
ju5<tice*8  transcript  was  filed  in  the  trial  court,  upon  appellantSi  to  file  an 
affidavit  of  merits,  was  not  com  plied  with. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  Edwabd  T.  Cahill,  for  appellants. 

No  appearance  for  appellees. 

Garnbtt,  J.  This  action  was  begun  by  appellees  against 
appellants  before  a  justice  of  the  peace.  Judgment  was  ren- 
dered in  appellee's  favor  for  $114,  and  appellants  appealed  to 
the  Superior  Court. 

The  transcript  of  the  justice  was  filed  in  the  Superior 
Court  at  the  Juno  term  of  this  year  and  at  the  same  term  an 
order  was  entered  on  appellants  to  file  an  aflidavit  of  merits. 
Failing  to  comply  witli  the  rule,  the  court,  at  the  term, 
entered  an  order  dismissing  the  appeal  for  appellant's  failure 
to  obey  the  rule.  The  action  of  the  court  was  in  conflict 
with  the  doctrine  of  Martin  v.  Hochstadter,  27  111.  App.  166. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Emilie  Pulver,  for  use,  etc., 

V. 

Rochester  German  Insurance  Company. 

Fire  Insurance — Excessive  Claim — Evidence* 

In  an  action  ap:ainf«t  an  insurance  company  to  recover  npon  one  of  \{s 
p'>licies,  said  company  contendini;^  that  the  amount  of  goods  claimed  to  have 
been  consumed  was  exaggerated,  it  is  held:  That  the  trial  court  erred  in 
admitting  the  testimony  of  firemen  present  at  the  fire,  and  of  persons 
viewing  the  premises  the  day  after  the  fire,  the  effect  thereof  being  to  show 
that  the  claim  set  up  was  excessive. 

[Opinion  filed  December  2, 1889.] 

In  krror  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Messrs.  Kbaur,  Mayer  &  Stein,  for  plaintiflE  in  error. 
Messrs.  Moses,  Newman  &  Pam,  for  defendant  in  error. 

Gary,  P.  J.  This  was  an  action  upon  a  policy  of  tire 
insurance.  On  the  trial  the  company  defended  mainly  on  the 
ground  that  no  such  quantity  of  goods  as  the  appellant 
claimed,  had  been  destroyed.  The  goods  were  a  stock  of 
women's  apparel  in  a  store  conducted  by,  or  in  the  name  of 
the  appellant.  What,  if  any,  objection  the  company  made  to 
her  title  to  the  goods,  does  not  very  clearly  appear.  Whether 
it  was  good  against  the  creditors  of  her  vendor,  was  a  ques- 
tion with  which  the  company  could  not  meddle.  Phoenix 
Ins.  Co.  V.  Mitchell,  67  111.  43. 

Whether  the  appellant's  loss  was  exaggerated  or  not,  was  a 
question  for  the  jury  upon  conflicting  evidence,  with  cer- 
tainly no  great  preponderance  of  competent  evidence  in  sup- 
port of  the  defense. 

Against  the  objection  and  exception  of  the  appellant,  fire- 
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men,  witnesses  for  the  company,  were  permitted  to  testify 
that  among  firemen  there  was  such  a  term  as  a  "  skin  fire," 
''  that  applies  to  a  fire  that  has  run  around  the  room  very 
rapidly  and  destroyed  light  material.  Still  there  is  but  very 
little  burning,  but  everything  that  is  very  combustible  will  be 
destroyed."  Then  they  were  permitted  to  characterize  the 
fire  in  this  case  as  a  "skin  fire."  Tliey  were  also  permitted, 
not  only  those  who  were  present  at  the  fire,  but  one  who  saw 
the  premises  the  next  day,  to  testify,  that  in  their  opinion 
it  was  "physically  impossible"  that  the  amount  of  goods 
could  have  been  destroyed  as  the  appellant  claimed.  That 
this  opinion  was  incompetent  evidence  has  been  decided  by 
the  Supreme  Conrt  and  by  this  court,  in  another  case  between 
this  appellant  and  another  company,  for  the  same  loss.  Bir- 
mingham Ins.  Co.  V.  Pulver,  126  111.  329;  27  111.  App.  17. 

This  incompetent  evidence  may  have  turned  the  scale 
against  the  appellant.  A  jury  would  very  likely  attach  a 
good  deal  of  weight  to  the  opinions  of  men  whom  they  might 
suppose  knew  more  of  the  matter  from  personal  observation, 
than  they  could  find  out  from  testimony,  and  when  slang 
])hrases  and  a  foundation  for  ridicule  were  added  to  the  opin- 
ions, it  is  not  strange  that  the  verdict  was  against  the  appel- 
lant, even  if  she  had  a  good  case.  Whether  she  has  or  not  is 
a  question  for  another  jury,  with  evidence  of  this  character 
excluded.  This  is  not  a  case  in  which  it  can  be  seen  that  the 
jury  were  not  influenced  by  the  incompetent  evidence,  as  in 
Crist  V.  Wray,  76  111.  204. 

The  judgment  is  reversed  and  the  cause  remanded. 

Jie  versed  and  remanded. 


C  Hawkins  et  al. 

V. 

G.  F.  Harding, 


Judgments — Saihf action  of  Record-^RuIe  to   Show   Cause-;- Bill   of 
Exceptions^ 2iandamus  to  Compel  Judge  to  Sign— Practice. 
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1.  It  is  proper  to  rt'fuf'e  to  enter  a  rule  to  show  caufie  why  a  judgment 
should  not  be  Bati»fied  of  record,  where  the  affidavits  filed  show  only 
grounds  existing  before  the  entry  thereof. 

2.  The  filing  of  a  petition  for  mandamus  herein  and  the  issuance  of 
summons,  to  the  end  that  a  judge  of  the  Superior  Court  should  sign  a  bill  of 
exceptions,  is  improper  without  first  obtaining  leave  to  file. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  XiBK  Hawes,  Judge,  presiding. 

■ 

Mr.  D.  Blackman,  for  appellants. 
Mr.  William  J.  Ammen,  for  appellee. 

MoKAN,  J.  The  only  question  presented  by  this  appeal  is 
the  refusal  of  the  court  to  enter  a  rule  on  appellees  to  show 
cause  why  a  certain  judgment  should  not  be  satisfied  of  record. 
We  think  the  rule  was  properly  refused.  Such  rule  must  be 
based  on  matters  occurring 'subsequent  to  the  judgment. 

The  affidavits  filed  in  support  of  the  rule  show  only  grounds 
which  were  in  existence  long  prior  to  the  entry  of  the  judg- 
ment. We  find  no  cases  in  which  the  rule  has  been  allowed 
on  matters  existing  before  judgment,  and  in  tlie  case  cited  by 
counsel  the  rule  went  on  proof  of  satisfaction  accepted 
after  the  judgment  was  entered.  Lee  v.  Brown,  6  Johnson, 
132. 

The  order  denying  the  rule  to  show  cause  must  be 
affirmed. 

A  petition  for  mandamus  to  compel  the  judge  of  the  Supe- 
rior Court  to  sign  a  bill  of  exceptions  has  been  filed  in  this 
court  entitled  in  this  case,  and  a  motion  to  qnash  the  writ  has 
been  made  and  is  submitted  with  the  case  on  suggestions  of 
counsel  for  the  respective  parties. 

The  petition  was  filed  and  summons  issued  without  the 
leave  of  this  court,  on  the  theory  that  the  statute  regulating 
the  pract'ce  in  mandamus  in  the  Circuit  Courts  was  applicable 
to  this  court     This  is  a  mistake.    By  Sec.  10  of  the  Appel- 
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late  Court  Act,  it  is  provided  that  the  process,  practice  and 
pleading  in  the  Appellate  Court  shall  be  the  same  as  that  pre- 
scribed by  the  Supreme  Court. 

The  i)ractice  in  mandamus  in  the  Supreme  Court  is  shown 
in  The  People  ex  rel.  Cunningham  v.  Thistlewood,  103  111. 
139,  where  it  is  held  that  a  petition  to  the  court  for  leave  to 
file  before  summons  can  be  issued  is  necessary.  The  motion 
to  quash  the  petition  will  therefore  be  granted. 

Order  affirmed  and  mandamics  quashed. 


L.  B.  Mantonya 

V. 

Peter  J.  Huerter, 


Practice  —  Continuance  —  Affidavit 8  of  Physicians  and  Attorney — 
Absence  on  Account  of  III  Health — Nervous  Prostration — Deposition — 
Failure  to  Take — Witnesses, 

1.  Where  a  continuance  is  soaffht  on  account  of  the  absence  of  a  party 
in  interest  who  is  expected  to  testify  as  a  witness,  a  higher  degree  of  dili- 
gence is  reqaired  to  procure  his  attendance  or  deposition  than  where  the 
absent  witness  is  a  stranger  to  the  suit. 

2.  Affidavits  in  support  of  a  motion  for  a  continuance  based  upon  the 
absence  of  a  party  to  the  xuit  through  ill  health  phould  set  up  his  expecta- 
tion &s  to  returning,  or  the  probability  of  obtaining  his  testimony  at  some 
future  time. 

3.  In  the  case  presented,  this  court  holds  that  the  affidavits  tiled  con- 
tained nothing  inconisistent  with  the  view  that  defendant's  deposition  might 
have  been  taken  before  he  went  abroad;  that  they  are  vague  and  uncer- 
tain as  to  his  health  and  the  length  of  time  he  had  been  ill  when  he  left  the 
city;  that  nothing  definite  is  stated  as  to  the  time  of  his  return:  and 
declines  to  interfere  with  the  ruling  of  the  trial  court  denying  the  motion 
in  question. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;   the 
lion.  Kjbk  Hawes,  Judge,  presiding. 
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Messrs.  Cratty  Bbothers  &  Ashcbaft  and  Seymouk  Ejlsh, 
for  appellant. 

Mr.  Akhold  Tbipp,  for  appellee. 

Gabnett,  J.  When  this  canse  was  reached  for  trial  on 
April  14,  1889,  the  attorney  for  defendant,  Mantonja,  moved 
for  a  continnance,  supporting  his  motion  by  affidavits.  The 
ruling  of  the  court  in  denying  the  motion  is  the  only  point 
made  for  the  reversal  of  the  judgment  The  affidavits  for 
continuance  are  made  by  two  physicians  and  defendant's 
attorney.  It  appears  therefrom  that  defendant  had  been  for 
some  time  previous  to,  and  was  up  to  the  time  of  tlie  trial, 
sn^Tering  from  nervous  prostration ;  that  it  was  the  opinion  of 
the  physicians  that  it  was  necessary  for  him  to  give  up  all  per- 
sonal attention  to  business  and  the  anxieties  attendant  thereon; 
that  they  had  advised  him  to  go  to  Europe  and  remain  away 
from  Chicago  for  several  months,  and  that  in  his  then  condi- 
tion it  would  be  very  unsafe  for  defendant  to  be  subjected  to 
the  excitement  which  would  necessarily  attend  his  appearing 
upon  the  witness  stand  as  a  witness  in  his  own  behalf  in  any 
cause  in  which  he  would  be  likely  to  be  cross-examined.  It 
appears  from  the  affidavit  of  his  attorney  that  defendant  left 
Chicago  en  route  for  Europe,  March  21,  1889,  in  compliance 
with  such  medical  advice,  and  the  attorney  also  swears  that 
defendant's  deposition  was  not  taken  because  it  was  only  known 
that  he  was  about  leaving  a  few  days  before  he  in  fact  did 
leave,  and  because  he  was  not  in  a  condition  to  bear  the  anxi- 
eties of  examination  and  cross-examination  upon  the  matters 
in  dispute. 

Nothinof  sworn  to  in  these  affidavits  is  inconsistent  with  the 
supposition  that  Mantonya's  deposition  might,  and  should 
have  been  taken  before  he  departed  for  Europe.  The  suit 
was  begun  December  15,  1887,  arid  the  issues  were  formed 
February  3,  1888,  so  that  there  was  ample  tirr.e  for  taking  the 
depositions  if  the  circumstances  warranted  that  course.  The 
affidavits  are  very  vague  as  to  the  length  of  time  Mantonya 
had  been  ill  before  the  trial.  One  physician  swears  he  had 
been  suffering  "  for  some  time  past  from  nervous  prostration 
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which  has  assumed  a  serious  aspect  during  the  past  few  months;" 
the  other,  that  ^'  he  has,  for  a  considerable  time,  and  still  is 
Buffering  from  nervous  prostration;"  while  the  attorney 
swears  that  ^*  he  has  been  an  invalid  for  many  months  past" 
All  that  may  be  true,  and  still  he  may  have  been  advised  by 
his  physicians  to  go  to  Europe,  and  determined  to  adopt  their 
counsel,  before  his  malady  disqualified  him  for  the  excitement 
of  cross-examination.  The  affidavits  do  not  state  when  the 
European  trip  was  advised,  nor  when  ho  determined  to 
go.  In  stating  that  "  it  was  only  known  that  he  was  about 
leaving  a  few  days  before  he  in  fact  did  leave,"  his  attorney 
presumably  speaks  for  himself  alone,  as  he  could  not  swear 
when  it  was  j^rst  known  to  the  defendant.  • 

Again,  there  is  nothing  to  show  any  expectation  that  he 
will  ever  return,  or  that  his  testimony  can  be  procured  at  any 
future  time.  The  authorities  hold  that  such  expectation 
should  appear  from  the  affidavit.  Shook  v.  Thomas,  21  111. 
87;  Ricliardson  v.  People,  31  111.  170. 

"When  a  continuance  is  sought  on  account  of  the  absence  of 
a  party  in  interest  who  is  expected  to  testify  as  a  witness,  a 
higher  degree  of  diligence  is  required  than  when  the  absent 
witness  is  a  stranger  to  the  suit.  Quincy  Whig  Co.  v.  Tillson, 
67  111.  351. 

The  ruling  of  the  court  is  clearly  right.  The  judgment 
is  affii-med. 

Judgment  afflrrned. 


Mrs.  M.  Cddahy 

V. 

Alice  Powell. 

Malicious  Prosecution — Larceny  —  Probable  Cause — Arrest  without 
Process — Damages —  Trespass. 

1.  An  arrest  without  process  mast  be  justified  in  order  to  excuse  who- 
ever concurred  in  causing  it. 

2.  All  persons  who  order,  direct,  .aid,  abet  or  assist  the  commission  of  a 
treppass,  are  liable  for  all  the  damages. 
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3.  This  court  wilt  not  reverse  because  the  verdict  in  ly  be  ajsrainst  the 
evidence,  unlej^s  it  in  apparent  that  upon  another  trial  before  a  jury,  the 
result  would  be  different. 

4.  In  an  action  brought  to  recover  damages  for  causing  the  arrest  of 
plaintiff  upon  the  ground  of  larceny,  this  court  declines  to  interfere  with 
the  verdict  in  her  behalf. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fba^k  Baker,  Judge,  presiding. 

Messrs.  Campbell  &  Custeb,  for  appellant. 

Messrs.  Louis  Washington  and  Levi  Spbague,  for  ap- 
pellee. 

Gary,  P.  J,  The. single  question  in  this  case  is,  whether 
the  appellee  was  arrested  by  the  authority,  expressed  or 
implied,  of  the  appellant.  The  appellant  had  lost,  but  has 
never  been  able  to  ascertain  how,  a  valuable  shawl.  For  six 
months  she  heard  nothing  of  it.  Then,  from  her  sister,  she 
learned  that  a  lady  had  been  seen  wearing  it  on  the  street. 
It  is  useless  to  detail  all  the  evidence.  The  appellant  watched 
the  house  where  the  lady  who  was  wearing  the  shawl  had 
gone  in.  As  she  did  not  come  out,  the  appellant  and  a  lady 
friend  went  to  the  police.  The  final  result  was,  that  at  the 
house  of  %hat  lady  friend — that  lady  friend  and  her  daughter 
as  well  as  the  appellant  being  present — the  police  brouglit  the 
appellee  with  her  shawl;  the  appellant  identified  the  shawl, 
and  the  police,  without  process,  took  the  appellee  to  a  police 
station  where  she  was  locked  up  for  a  couple  of  days. 

The  lady  friend  of  the  appellant  seems  to  have  been  the 
most  voluble  in  explaining  to  the  police  the  wishes  of  the 
appellant,  but  on  the  trial,  neither  she  nor  her  daughter  was  a 
witness.  On  a  conflict  of  evidence,  with  certainly  not  a  pre- 
ponderance in  favor  of  the  appellee,  the  jury  found  for  her. 
'*This  court  will  not  reverse  because  the  verdict  may  be 
against  the  evidence,  unless  it  is  apparent  that  upon  another 
trial  before  a  jury,  the  result  would  be  different;  and  where 
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there  is  as  much  conflict  in  the  evidence  as  this  record  dis- 
closes in  this  case,  it  would  be  mere  conjecture  to  say  another 
jury  would  find  differently."     East  v.  Crow,  70  111.  91->4. 

This  quotation  is  but  an  effort  to  vary  the  form  of  the 
proposition  so  often  laid  down,  that  the  verdict  of  a  jury,  upon 
conflicting  evidence,  settles  the  facts.  The  appellant  had  the 
advantage  of  having  the  case  tried  as  one  for  a  malicious 
prosecution,  with  the  burden  on  the  appellee  of  proving  mal- 
ice and  want  of  probable  cause  on  the  part  of,  as  well  as  an 
arrest  by,  the  appellant. 

The  arrest  being  without  process  must  be  justified,  in  order 
to  excuse  whoever  concurred  in  causing  it  1  Ch.  PI.  133, 
1S6,  501,  Ed.  1844.  "All  persons  who  order,  direct,  aid, 
abet  or  assist  the  commission  of  a  trespass,  are  liable  for  all 
the  damages."  Ferriman  v.  Fields,  3  III.  App.  252;  Koth  v. 
Smith,  41  111.  314. 

It  was  a  fair  question  for  the  jury  upon  all  the  circumstances 
shown,  whether  the  police,  in  taking  the  appellee  to  the 
station,  were  acting  in  accordance  with  directions,  expressed 
or  implied,  of  the  appellant  so  to  do.  There  is  no  error  and 
the  judgment  is  affb^med. 

Judgment  affirmed. 


William  H.  Grimley 

V. 

Pearl  Davidson. 


Contracts— Party  Walln—Condition 9— Building  of  Entire  Wall  on 
Land  qf  Another — Subsequent  Agreement — Consideration — Light  and 
Air — Obstruction  of* 

1.  Where  express  words  in  a  contract  fairly  and  lefritimately  reqnire  an 
inference  as  to  their  intention,  the  intention  thus  inferred  is  just  as  truly  a 
part  of  the  contract  as  the  clearly  expressed  undertakinfif. 

2.  Upon  a  bill  filed  to  prevent  a  neighboring?  land  owner  from  construct- 
ing' openings  in  an  extension  of  a  party  wall,  and  placing  windows  therein. 
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this  court  holds  that  the  agrreemr'nts  of  complainant  as  set  forth  in  a  certain 
written  contract  signed  by  him  and  the  defendant,  were  based  upon  a  valu- 
able consideration,  and  that  his  intention  to  allow  the  making  of  such 
windows,  and  the  preservation  thereof,  free  from, any  obstruction  of  the 
light,  is  plainly  discoverable  therefrom. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
IJkkky  M.  Shepabd,  Judge,  presiding. 

Mr.  Thomas  J.  Sutherland,  for  appellant 

Messrs.  Weigley,  Bulklet  &  Gkay,  for  appellee. 

In  the  case  of  Dooley  v.  Crist,  25  111.  566,  the  court  held, 
that  where  a  stranger  constructs  a  building  upon  the  land  of 
another,  without  his  consent,  it  becomes  part  of  tbe  land  and 
he  would  become  a  trespasser  in  removing  it. 

Again  in  Hilliard  on  Real  Property,  Vol.  1,  p.  5,  it  is 
said:  "If  one  man  erect  buildings  upon  the  laud  of  another 
voluntarily  and  without  any  contract,  they  become  a  part  of  the 
land  and  the  former  has  no  right  to  remove  them.  Such 
buildings  are  prima  facie  part  of  the  realty." 

And  again,  in  the  case  of  Mathes  et  al.  v.  Dobschnetz,  72 
111.  441,  the  court,  in  speaking  upon  this  question,  say :  "The 
improvements  made  npon  the  property  in  controversy  were 
placed  there  without  the  consent  of  the  owners  of  tlie  fee. 
They  were  constructed  by  a  stranger  to  the  property.  He 
neither  had  title  or  interest  in  it.  The  improvements  when 
made  became  part  and  parcel  of  the  land,  and  the  title  to  them 
became  vested  in  the  owners  of  the  fee,  unless  there  are  facts 
connected  with  this  case  to  take  it  out  of  the  operation  of  the 
general  rule." 

The  contract  in  question  recites  facts  showing  that  this  wall 
stood  upon  the  land  of  the  appellee.  It  then  further  recites 
that  she  has  paid  for  that  wall  the  full  moiety  thereof.  That 
is  sufficient  consideration. 

The  law  is  well  settled  that  whenever  the  consideration  is 
not  expressed  in  a  written  contract,  it  may  be  shown  aliunde* 
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The  case  of  Tingley  v.  Cutler,  7  Conn.  291,  was  a  case 
founded  upon  a  written  contract  to  purchase  certain  land.  It 
was  urged  that  the  document  failed  to  show  any  considera- 
tion. Held,  that  it  was  not  necessary  that  the  consideration 
should  be  expressed  in  the  writing;  that  it  might  be  collected 
from  the  evidence  and  circumstances  submitted  to  the  jnry. 

In  the  case  of  Waterman  v.  Waterman,  27  Fed.  Kep.  827, 
which  was  a  sait  in  equity  to  compel  the  specific  performance 
of  a  contract  for  the  conveyance  of  certain  mines,  it  was  urged 
that  the  contract  failed  to  show  any  adequate  cousidoii'atiou. 
Mr.  Justice  Savage,  in  rendering  the  opinion  of  the  court, 
said  that  the  real  consideration  might  be  shown  although  the 
contract  states  only  a  nominal  one. 

In  the  case  of  Arms  v.  Ashley,  4  Pick.  70,  the  court  sfiy: 
"  No  consideration,  it  is  true,  is  expressed  in  the  writing,  as 
passing  from  the  plaintiff  to  E.  Ashley,  but  a  consideration 
may  be  proven  aliunde.  It  seems  also  to  be  well  settled  that 
parol  evidence  is  admissible  to  show  a  consideration  for  the 
conveyance  when  the  same  is  not  so  expressed  in  the  deed. 
*  *  *  It  is  impossible  to  say  that  this  evidence  is  repug- 
nant to  the  deed,  for  nothing  can  be  collected  from  the  deed 
touching  the  consideration  or  the  payment  of  the  purchase 
money.  It  is  true  that  the  presumption  is  that  payment  was 
made  or  satisfactorily  secured,  but  this  presumption  being  a 
species  of  evidence  in  relation  to  a  matter  of  fact  and  not  arising 
from  the  construction  of  any  clause  in  the  deed,  may  be 
rebutted  by  oral  testimony." 

In  the  case  of  Peacock  v.  Monk,  1  Vos.  128,  taken  from 
note  in  Phillips  on  Evidence,  Yol.  1,  p.  550,  Lord  Hardwick 
makes  the  t«ame  distinction.  A  bill  in  that  case  was  filed  claim- 
ing the  benefit  of  a  trust  under  a  deed,  and  the  point  was 
whether  the  plaintiff  could  prove  a  valuable  consideration,  as 
no  consideration  was  expressed  in  the  deed.  Lord  Ilardwick 
held  that  proof  ought  to  be  received. 

In  the  case  of  Clark,  Adni'r,  v.  Deshon,  12  Cush.  589,  it  was 
objected  tliat  parol  evidence  was  admitted  to  prove  an  addi- 
tional consideration  for  the  bill  of  sale  where  the  bill  of  sale 
itself  expressed  a  certain  sum  as  a  consideration.     The  court 
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say  :  "  Another  distinct  ground  for  the  admission  of  this  evi- 
dence is  that  where  the  conveyance  of  property  has  been 
made  by  deed  expressing  on  the  face  of  it  a  consideration, 
it  may  be  shown  by  parol  evidence  that  an  additional  con- 
sideration, or  that  another  and  distinct  consideration  in  fact 
existed."  Citing  Wallace  v.  Wallace,  4  Mass.  135,  and 
Brewer  v.  Hurd,  22  Pick.  376. 

Garnett,  J.  About  March  1, 1888,  Cathnrina  Mnhlke  was 
the  owner  of  lots  42  and  43  in  Ulilich  &  Muhlke's  addition 
to  Chicago,  and  at  that  time  she  sold  lot  43  to  appellant.  On 
March  15,  1888,  an  agreement  for  a  party  wall  between  the 
two  lots  was  made  by  appellant  and  said  Mnhlke,  by  which  he 
was  permitted  to  make  the  west  twenty-six  feet  and  fonr 
inches  of  the  south  wall  of  the  house  he  proposed  to  erect  a 
party  wall,  to  rest  equally  on  lots  42  and  43,  and  it  was  to 
remain  a  party  wall  forever.  The  agreement  provided  that 
Mrs.  Muhlke,  her  heirs  and  assigns,  should  Jiave  the  right  to 
use  the  wall  for  any  building  erected  on  lot  42,  after  paying 
to  Grimley  one-half  the  value  of  the  wall,  or  so  much  thereof 
as  should  be  so  used,  and  the  cost  price  at  the  time  of  such 
using  was  to  be  regarded  as  the  value.  It  was  also  agreed 
that  the  wall  should  not  be  cut  into  in  any  manner  liable  to 
endanger  its  stability,  and  that  if  either  party  thereafter 
wished  to  build  a  barn  or  extend  the  party  wall,  it  should  be 
done  in  the  same  manner  as  therein  before  specified,  and  the 
other  party  could  have  the  privilege  of  using  the  same  by 
paying  one-half  the  cost  of  it,  and  that  the  agreement  should 
be  'perpetual  and  a  covenant  running  with  the  land. 

In  constructing  his  house,  Grimley  built  the  party  wall  in 
the  manner  stipulated.  He  then  built  a  barn  at  the  rear  of 
lot  43,  supposing  he  had  placed  the  south  wall  thereof  equally 
on  the  two  lots.  Afterward,  and  prior  to  March,  1889,  Mrs. 
Muhlke  conveyed  lot  42  to  appellee,  who  proposed  to  erect  a 
much  deeper  building  than  Grimley's,  using  the  party  wall 
erected  by  him  as  far  as  it  extended,  and  then  to  continue  the 
same  to  the  necessary  length.  About  that  time  appellee  dis- 
covered that  Grimlev  had  built  the  south  wall  of  his  bam 
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entirely  upon  her  lot;  and  to  settle  that  difficulty,  as  well  as 
to  adjust  the  rights  of  the  parties  in  reference  to  the  party 
wall  so  built  by  Grimley  and  the  extension  projected  by  appel- 
lee, a  new  contract,  dated  March  6,  1889,  was  made  between 
appellee,  as  party  of  the  first  part,  and  appellant,  as  party  of 
the  second  part,  which,  after  reciting  the  fact  of  the  owner- 
ship of  lot  42  by  appellee  and  of  lot  43  by  appellant,  the 
making  of  the  original  party  wall  contract,  the  building  of 
the  party  wall  for  the  houses  by  Grimley,  and  the  building  of 
the  south  wall  of  his  barn  entirely  on  lot  42,  proceeded  as 
follows :  "  And  whereas  the  said  party  of  the  first  pai-t  is 
about  to  erect  a  front  building  and  barn  on  said  lot  forty -two 
(42),  it  is  hereby  mutually  agreed  to,  by  and  between  said  two 
parties,  their  heirs,  executors,  and  administrators  and  assigns, 
that  said  party  of  the  first  part  shall  pay  to  the  party  of  the 
second  part  the  sum  of  one  hundred  and  fifty  dollars  ($150), 
being  the  full  moiety  or  one-half  of  the  cost  of  party  wall 
and  barn  wall,  the  receipt  whereof  is  hereby  acknowledged 
by  the  party  of  the  second  part,  and  the  said  party  of  the  tirst 
part  shall  build  the  extension  of  the  front  party  wall  as  pro- 
vided for  in  party  wall  contract;  but  the  said  party  of  the 
second  part,  his  lieirs,  etc.,  shall  never  have  the  right  to  use 
said  wall,  contrary  to  the  provisions  of  said  party  wall  con- 
tract, dated  March  15,  A.  D.  1888,  nor  shall  he  (the  party  of 
the  second  part,  etc.)  have  the  right  to  obstruct  the  light  for 
any  window  said  party  of  the  first  part  shall  build  into  said 
wall.  It  is  furtlier  agreed  between  said  parties  that  the  barn 
foundations  will  be  lowered  so  as  to  conform  to  plans,  and  be 
built  in  such  a  manner  as  most  convenient  to  mechanics,  said 
William  H.  Grimley  allowing  proper  access  and  assistance  in 
rebuilding.  It  is  further  agreed  that  said  party  shall  have 
the  privilege  to  entirely  rebuild  the  barn  wall  as  far  as  main 
building  shall  extend. 

"Pearl  M.  Davidson, 
**  Per  M.  Davidson. 

"  William  H.  Gkjmley." 
Soon  after  the  execntion  of  that  contract  appellee  proceeded 
to  erect  a  building  on  lot  42  and  to  build  an  extension  of  the 
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party  wall  between  the  houses.  The  plans  and  specifications 
for  her  building  contemplated  opening  for  windows  in  the 
extension  of  the  party  wall,  and  she  does  not  deny  that  it  was 
her  intention  to  construct  such  openings  in  the  extension  and 
to  place  windows  therein.  To  prevent  such  action  on  her 
part,  Griraley  filed  the  bill  in  this  case,  which  was  dismissed 
on  final  hearing- by  the  Circuit  Court,  from  which  order 
Grimley  brings  this  appeal. 

It  is  argued  for  appellant  that  there  was  no  consideration 
for  any  of  the  agreements  of  Grimley  set  forth  in  the  paper 
of  March  6th.  That  this  is  a  mistaken  interpretation  is 
entirely  free  from  doubt.  The  barn  wall  was  built  upon 
appellee's  lot,  and  she  was  not  legally  liable  to  pay  for  any 
part  of  it,  but  might  have  appropriated  the  whole  of  it  as  her 
own  property.  Payment  to  Grimley  for  what  was  in  law  her 
own,  constitutes  a  valuable  consideration  for  his  undertakings. 
Then  appellant  claims  that  there  is  nothing  in  the  contract  of 
March  6th,  granting  to  appellee  the  privilege  of  cutting  open- 
ings and  building  windows  in  the  extension  of  the  party  wall. 
If  by  this  it  is  meant  that  there  are  no  words  of  express 
grant,  it  must  be  acknowledged.  The  paper  is  inartificially 
drawn,  but  it  is  not  difficult  to  discover,  in  the  words  used  by 
the  parties,  an  intention  to  allow  appellee  to  make  such  win- 
dows, and  to  preserve  the  benefit  thereof  to  her  free  from 
any  obstruction  of  the  light  by  appellant.  Any  other  con- 
clusion can  only  be  reached  by  refinement  which  we  can  not 
approve. 

It  is  seldom  that  the  whole  of  the  purpose  of  the  parties  to 
a  contract  is  so  clearly  expressed  as  to  need  no  aid  from  infer- 
ence. When,  however,  the  express  words  fairly  and  legiti- 
mately require  an  inference  as  to  their  intention,  the  intention 
thus  inferred  is  just  as  truly  a  part  of  the  contract  as  the 
clearly  expressed  undertaking.     Ames  v.  Moir,  27  111.  App.  SS. 

Both  points  were  correctly  ruled  by  the  chancellor,  and  the 
decree  is  afi^med. 

Decree  affirmed. 
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V. 

Henry  V.  Bemis. 


Trorer  —  Paintings  —  Demand —  Conversion  —  Estoppel  —  Evidence — 
Instructions^ 

1.  An  instruction  should  not  state  that  which  it  is  the  duty  of  the  jury 
to  find  from  the  evidence. 

2.  A  defendant  relying  upon  the  refusal  of  the  trial  court  to  instruct  the 
jury  at  the  close  of  the  plaintiff^s  case  to  find  in  his  behalf  as  erroneous, 
should  not  enter  upon  his  defense.  Having  done  so,  the  verdict  must  be 
tested  by  the  entire  evidence  in  the  case. 

3.  The  delivery  of  a  list  of  office  fixtures  to  the  purchaser  of  stock  in 
a  corporation,  subsequent  to  the  sale,  will  not  estop  the  seller,  in  the  absence 
of  an  understanding  upon  the  subject,  from  recovering  articles  named 
therein  upon  the  ground  that  they  were  not  included  in  the  sale,  such  list 
forming  no  inducement  for  the  purchase. 

4.  In  an  action  of  trover  brought  to  recover  the  value  of  certain  paint- 
ings, this  court  holds  that  they  were  the  property  of  the  plaintiff,  that  the 
same  were  demanded  by  him,  and  that  defendant's  orders  to  an  employe  to 
retain  them  amounted  to  a  conversion. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
Fkank  Baker,  Judge,  presiding. 

Messrs.  Dupee,  Judah  &  Willard,  for  appellant. 

"  A  demand  and  refusal  is  only  evidence  of  a  conversion; 
before  it  is  entitled  to  any  weight  whatever,  it  must  be  proved 
that  the  party  making  the  refusal  had  it  in  his  power  to 
deliver  up  the  article  demanded.  And  a  mere  qualified 
refusal,  if  the  grounds  for  not  delivering  the  property  are 
reasonable,  will  not  amount  to  a  conversion;  as  where  the 
party  making  the  refusal  is  ignorant  who  is  the  real  owner  of 
the  property,  and  requires  to  be  satisfied  respecting  the  own- 
ership, or,  where  a  servant  has  received  the  custody  of  prop- 
erty from  his  master,  and  requires  that  his  master  be  applied 
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to  before  he  delivers  it  i?J)."  3  Phillips  on  Ev.,  *541;  Alex- 
ander V.  Soilthey,  5  Barnewall  &  Alderson,  247. 

In  the  above  case,  goods,  the  property  of  plaintiff,  had 
been,  by  the  servants  of  an  insurance  company,  carried  to  a 
warehouse  of  which  the  defendant,  a  servant  of  the  company, 
kept  the  keys.  The  defendant,  on  being  applied  to  by  plaint- 
iff to  deliver  up  the  property,  refused  to  do  so  without  an 
order  from  the  company.  Held,  that  this  was  not  such  a 
refusal  as  amounted  to  a  conversion. 

Abbott,  C.  J.,  said :  "  The  question  is,  whether  the  refusal 
of  the  servant  to  deliver  the  goods  in  question  amounts  to  a 
conversion  of  the  property.  This,  therefore,  is  the  case  of  a 
conversion  arising  by  construction  of  law.  I  think  the  refusal 
in  this  case,  not  being  an  absolute  refusal,  was  not  sufficient 
evidence  of  a  conversion,  and  that  the  learned  judge  was 
right  in  so  considering  it  and  in  directing  a  verdict  for  defend- 
ants.'^ 

Holroyd,  J.,  said:  "  If  we  were  to  hold  this  refusal  to  be 
a  conversion,  it  would  go  this  length,  that  if  a  person  went  to 
call  at  a  gontleman^s  house,  and  asked  his  servant  to  deliver 
goods  to  him,  and  the  servant  were  to  refuse  to  do  so  unless 
a  previous  ap])lication  was  made  to  his  master,  it  would 
amount  to  a  conversion  on  the  part  of  the  servant.  In  this 
case  the  goods  came  into  the  defendant's  possession  lawfully, 
and  the  refusal  is  only  until  an  order  is  obtained  from  the 
defendant's  employers.  The  case  of  Mires  v.  Soleboy,  2 
Modern,  242,  is  in  point  There  the  servant  refused  to  deliver 
back  some  sheep  which  were  on  his  master's  land,  and  it  was 
held  to  be  no  conversion  on  his  part." 

In  2  Greenleaf's  Ev.,  paragraphs  644-5,  the  rule  is  stated  as 
follows:  *' Section  644 :  Where  the  circumstances  do  not  of 
themselves  amount  to  an  actual  conversion,  it  will  be  incum- 
bent on  the  plaintiff  to  give  evidence  of  a  demand  and  refusal 
at  any  day  prior  to  the  commencement  of  the  action,  and  also 
to  show  that  the  defendant  at  the  time  of  the  demand  had  it  in 
his  power  to  give  up  the  goods.  But  the  demand  and  refusal 
are  only  evidence  of  a  prior  conversion,  not  in  itself  conclusive, 
but  liable  to  be  explained  and  rebutted  by  evidence  to  the 
contrary." 
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"Section  646:  Even  an  absolute  refusal  is  not  always  evi- 
dence of  conversion.'  Thus,  Avhere  the  plaintiff's  goods  were 
attached  in  the  hands  of  his  bailee,  who  on  that  account 
refused  to  deliver  them  up,  it  was  held  no  conversion.  So  it 
is  where  the  possessor  of  goods  refuses  to  deliver  them  up  until 
some  ownership  is  shown  in  the  claimant;  or  until  some  other 
condition  lawfully  imposed  by  him  is  complied  witii;  as  where 
a  servant  having  the  custody  of  goods  apparently  his  master's, 
refuses  to  deliver  them  without  an  order  from  his  master." 

In  the  case  of  Carroll  v.  Mix,  51  Barber,  212,  it  is  held: 
*' Where  a  bailee  of  goods  absolutely  refuses  to  deliver  them 
to  the  owner  on  demand;  or  denies  his  right  to  them;  or 
assumes  to  himself  be  owner;  or  interposes  an  unreasonable 
objection  to  deliver  them;  or  exhibits  bad  faith  in  regard  to 
the  transaction,  a  conversion  of  the  property  may  be  inferred. 
But  where  the  defendant  received  goods  from  B,  without 
knowing  who  was  the  owner,  but  having  every  reason  to  su|)- 
posc  6  to  be  the  owner,  and,  on  demand  being  made  by  a 
third  ]X3rson  claiming. to  be  the  owner,  did  not  set  up  any 
claim  to  them,  or  dispute  the  claimant's  right,  but  stated  in 
substance,  that  he  did  not  know  the  claitnant  was  the  owner; 
that  the  property  was  left  by  B,  and  that  he  desired  the  order 
of  his  father,  or  B,  before  delivering  the  same;  or  an  op|)or- 
tunity  to  confer  with  his  father  in  regard  thereto:  Held,  that 
this  was  not  such  a  refusal  as  amounted  to  a  conversion  of  the 
goods." 

In  Monnot  v.  Ibert,  33  Barb.  24,  Justice  Emott  remarks: 
'^It  is  true  the  authorities  require  that  the  refusal  should  be 
absolute,  and  not  evasive.  But  this  means  that  it  should  not 
be  a  mere  excuse  or  apology  for  not  complying  immediately, 
as  when  the  demand  is  made  by  an  agent,  and  the  other 
I^arty  wishes  to  verify  hie  authority  before  complying,  or  of 
an  agent  who  must  consult  his  principal.  If  such  excuses 
are  made  in  good  faith,  they  will  not  amount  to  a  refusal  for 
which  trover  will  He.  There  must  be  an  absolute  denial  of 
the  plaintiff's  right,  or  the  qualifications  must  be  unreasonable 
or  made  in  bad  faith."  See,  also,  Holbrook  v.  Wight,  24 
Wend.  169.     Cowen,  J.,  at  page  177,  remarks :  ^'  So  of  any 
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reasonable  excuse  made  in  good  faith  at  the  time,  the  goods 
being  evidently  kept  with  a  view  to 'deliver  them  to  tlie  triie 
owner.  It  is  then  the  business  of  the  plaintiff  to  obviate  the 
objection  as  far  as  may  be  reasonably  required."  The  case  at 
bar  is  clearly  within  the  principle  established  by  the  authori- 
ties cited,  and  the  rule  thus  adopted  is  reasonable  and  just, 
and  the  plaintiff  should  have  acted  upon  it,  instead  of  exhibit- 
ing such  inexcusable  haste  in  commencing  an  action  against 
an  innocent  party. 

To  constitute  a  refusal  upon  demand  evidence  of  conversion, 
it  must  be  unconditional,  or  with  a  condition  which  the  party 
had  no  right  to  impose,  and  not  a  reasonable  excuse.  Kinno 
V.  Dale,  14  III.  App.  311. 

The  demand  in  this  case  was  not  for  the  pictures,  but  that 
Walker  box  and  ship  them  to  plaintiff,  and  was  a  demand 
which  plaintiff  had  no  right  to  make,  and  to  which  Walker 
nor  the  company  were  under  any  obligations  to  concede.  An 
absolute  refusal  to  comply  with  it  would  have  been  no  evi- 
dence of  conversion. 

Messrs.  Dow  &  Burnham,  for  appellee. 

Simple  refusal  to  deliver  goods  rightfully  in  defendant's 
possession  would  not  be  an  act  of  trespass,  but  such  refusal 
might  furnish  ample  grounds  to  sustain  an  action  of  replevin 
for  detention,  or  trover  for  their  value.  Isaac  v.  Clark,  2 
Bulst.  310,  sometimes  cited  as  Thimblethorp  case. 

An  unlawful  taking  or  control  of  the  goods  of  another  is 
suiBcient  to  sustain  an  allegation  of  taking,  without  proof  of 
an  actual  forcible  dispossession  of  plaintiff.  Haythorn  v. 
Eushforth,  19  N.  J.  L.  160;  Stewart  v.  Well,  6  Barb.  80; 
Neff  V.  Thompson,  8  Barb.  215;  Wheeler  v.  M«Farland,  10 
Wend.  322;  Barrett  v.  Warren,  3  Ilill  (N.  Y.),  349. 

Demand  is  necessary  in  order  to  afford  an  opportunity  to 
defendant  to  restore  goods  to  rightful  owner  or  to  make  satis- 
faction so  that  he  should  not  be  subjected  to  costs  of  suit. 
Pringle  v.  Phillips,  5  Sandf  (N.  Y.),  157;  Pierce  v.  VanDyke, 
6  Hill,  613.     In  this  case  appellant  is  not  entitled  to  a  demand. 

Where  a  machine  was  delivered  to  one  through  mistake  of 
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expressman,  and  he  encouraged  delivery  and  afterward  made 
repairs  upon  it,  the  taking  was  wrongful  and  no  demand  was 
necessary.   Purvis  v.  Moltz,  5  Rob.  (N.  T.),  668. 

When  action  is  for  wrongful  taking,  proof  of  an  actual  or 
constructive  wrongful  taking  by  defendant  will  be  sufficient 
without  proof  of  demand.  Stillman  v.  Squire,  1  Denio,  328; 
Oleson  V.  Merrill,  20  Wis.  462;  Cumraings  v.  Vorce,  3  Hill, 
282;  Lewis  v.  Masters,  8  Blackf.  245. 

The  law  will  presume  from  proof  of  wrongful  taking,  that 
the  goods  continue  in  the  taker's  possession,  and  that  he 
remains  of  the  same  purpose  of  mind  in  which  he  committed 
tile  wrong.  Paul  v.  Luttrell,  1  Col.  320;  Johnson  v.  Howe, 
2  Gilm.  342. 

When  defendant  has  notice  of  plaintiflPs  rights  any  act  done 
for  the  purpose  of  defeatini^  them  will  amount  to  a  conversion. 
Kennet  v.  Robinson,  2  J.  J.  Marsh.  (Ky.)  84,  holds  an  assump- 
tion of  ownership  sufficient. 

Actual  possession  of  the  property,  or  the  exercise  of  some 
control  or  dominion  over  it  or  interference  with  it  by  defend- 
ant, may  amount  to  a  conversion.  Presley  v.  Powers,  82 
111.  125. 

When  the  defendant  sets  up  a  claim  of  ownership,  this 
claim  is  inconsistent  with  any  hypothesis  that  he  would  sur- 
render them  on  demand  and  will  obviate  necessity  of  proving 
demand.  Seaver  v.  Dingley,  4  Greenleaf  (Me.),  207;  Smith 
V.  McLane,  24  Iowa,  322;  Newell  v.  Newell,  34  Miss.  485; 
Cranz  v.  Kroger,  22  111.  74;  Perkins  v.  Barnes,  3  Nev.  657; 
Pierce  v.  Van  Dyke,  6  Hill,  613;  Homan  v.  Laboo,  1  Neb.  207. 

Defendant's  pleas  of  non  cepit  and  non  detinei  concede 
right  of  property  in  plaintiif.  VanNamee  v.  Bradley,  69  111. 
299;  McQavock  v.  Chamberlin,  20  111.  219;  Yott  v.  People, 
91  111.  11. 

If  a  party  refuse  to  deliver  goods  to  the  owner  on  the 
ground  thdt  they  belong  to  himself,  or  that  they  belong  to  a 
third  person,  this  refusal  amounts  to  a  conversion.  2  Will. 
Saund.  47  f,  notes;  Baldwin  v.  Cole,  6  Mod.  R  212 ;  Wilson 
et  al.  V.  Anderton,  1  Barn.  &  Adol.  450;  Coffin  v.  Anderson, 
4  Blackf.  E.  406-7.       . 
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MoBAN,  J.  This  was  an  action  of  trover  to  recover  the 
value  of  three  oil  paintings,  portraits  respectively  of  the 
famous  horses  *'  St.  Julien,"  **Bonesottcr"  and  "Little  Brown 
Jug."  There  was  a  verdict  for  the  plaintiff  for  $1,500,  and 
this  appeal  is  prosecuted  from  tlie  judgment  entered  thereon. 

For  the  appellant  it  is  contended,  that  the  pictures  did  not 
belong  to  appellee,  but  to  the  Chicago  Horseman  Newspaper 
Company,  a  corporation  of  which  he  was  president.  It  is 
very  clear  from  the  evidence,  that  the  pictures  were  appel- 
lee's at  the  time  they  were  placed  by  him  in  the  office  of  "The 
Horseman"  company,  and  there  is  no  evidence  whatever  tend- 
ing to  show  that  he  ever  sold  them  to  said  com})any.  He 
was  the  chief  stockholder  and  president  of  "  The  Horseman  "  at 
the  time  he  hung  the  pictures  in  the  office,  and  they  remained 
in  the  office  after  he  sold  out  his  stock  in  the  company  to 
appellant. 

At  the  time  of  the  said  sale  of  stock,  which  was  made  in 
Chicago,  appellant  asked  for  an  inventory  and  appellee 
telegra|>hcd  to  New  York  for  an  inventory  of  the  articles 
there,  and  one  was  sent  in  which  tlie  oil  paintings  in  question 
were  included,  which  list  or  inventory  was  afterward  handed 
by  appellee  to  appellant;  but  it  satisfactorily  appears  from 
the  evidence  that  such  list  was  not  given  to  ap])ellant  till 
after  the  stock  was  transferred  and  paid  for,  and  that  the 
supposed  inference  that  might  be  drawn  from  such  list,  that 
the  paintings  were  part  of  the  assets  of  the  corporation, 
formed  no  inducement  to  appellant  to  purchase,  and  there- 
fore the  delivery  of  such  list  constituted  no  estoppel  as 
against  appellee. 

The  finding  of  the  jury,  that  the  pictures  were  the  prop- 
erty of  appellee  is,  in  our  opinion,  clearly  supported  by  the 
evidence. 

It  is  strenuously  contended,  however,  that  there  is  no  evi- 
dence of  a  demand  upon  appellant  for  the  property,  and  no 
evidence  of  an 'actual  conversion  by  him.  The  evidence  is  in 
substance  that  appellee,  when  in  the  New  York  office  of  "  The 
Horseman"  company,  requested  one  Walker,  who  was  the  man- 
ager and  editor  of  the  newspaper,  and  who  was  in  charge  of 
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the  oflSce,  to  send  the  pictures  to  him  in  Cliicago ;  to  have  tlieiu 
boxed  up  and  sent;  and  Walker  promised  that  he  would  have 
them  boxed  up  and  sent  the  next  day.  The  next  day  appel- 
lant was  in  the  office  of  the  company,  and  he  has  related  in  his 
evidence  what  occurred.  "  Walker,  the  agent,  said  to  me,  '  By 
the  way,  Mr.  Bemis  was  in  here  yesterday  or  the  day  before, 
and  asked  me  to  send  him  those  three  oil  paintings,  and  he 
also  requested  me  to  send  two  other  crayon  pictures;  but  I 
reminded  him  some  time  ago  he  had  given  me  those  crayons, 
and  he  said,  "Well,  that  is  all  right,  but  send  those  paintings." 
What  shall  I  do  about  them?'  I  replied  that  he  should  not 
send  any  property  which  belonged  to  the  company  without 
an  order  from  its  executive  officer,  the  president" 

He  further  testified,  speaking  of  the  New  York  office :  ''The 
desks  there  belong  to  the  company,  and  the  carpet  and  deco- 
rations and  fixtures  and  furniture.  I  claim  that  these  throe 
pictures  belong  to  the  comjmny.  They  always  considered  it 
so.  That  is  the  reason  why  I  said  to  Mr.  Walker  what  I  did 
say.  I  thought  it  my  duty  to  retain  those  pictures  for  the 
benefit  of  the  company." 

This  evidence  clearly  shows  that  appellant,  in  directing 
Walker  not  to  send  the  pictures,  was  in  fact  and  intent  exer- 
cising a  dominion  over  them  in  exclusion  of  appellee's  right 
and  inconsistent  with  appellee's  ownership  of  them. 

"  The  action  of  trover  being  foimded  on  a  conjoint  right  of 
property  and  possession,  any  act  of  the  defendant  which  nega- 
tives or  is  inconsistent  with  such  right  amounts  in  law  to  a 
conversion."     Leptrot  v.  Homes,  1  Kelly  (Ga.)  381. 

A  party  may  be  guilty  of  a  conversion  by  dealing  with  or 
claiming  property  in  goods  as  his  own,  or  even  by  asserting 
tlie  right  of  another  over  them.  If  appellant  knew  that 
appellee  claimed  the  pictures,  and  he  intended  to  prevent  his 
obtaining  possession  of  them  by  directing  that  they  should 
not  be  sent  to  him,  the  reason  for  his  order  being  that  he 
regarded  them  as  not  appellee's  property,  but  as  the  property 
of  the  company,  whose  rights  he  deemed  it  his  duty  to  assert, 
then  his  direction  not  to  deliver  them  would  be  evidence  of  a 
conversion. 
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*'  A  wi*ongful  intent  is  not  an  essential  element  of  the  con- 
version. It  18  enough  in  this  action,  that  the  rightful  owner 
has  been  deprived  of  his  property  by  some  unauthorized  act 
of  another,  assuming  dominion  or  control  over  it."  Boyce  v. 
Brockway,  31  N.  T.  490. 

"A  very  slight  agency  or  interference  will  make  one  liable 
in  trover."  Farrar  v.  Chauffetote,  5  Denio,  527;  see  FolJett 
V.  Edwards,  30  111.  App.  386,  and  eases  there  cited. 

Appellant  argues  that  at  the  close  of  the  plaintiff's  case 
there  was  no  evidence  before  the  jury  to  prove  conversion, 
and  the  instruction  then  requested  b^'  appellant,  that  the  jury 
should  find  for  the  defendant,  should  have  been  given  by  the 
court.  If  the  appellant  desired  to  rely  on  that  refusal  as  error 
he  should  have  stood  upon  it,  and  should  not  have  entered 
upon  his  defense.  The  verdict  must  be  tested  by  the  entire 
evidence  in  the  case,  and  so  tested,  the  finding  that  there  was 
a  conversion,  is,  as  we  have  already  seen,  supj>orted. 

The  other  instruction,  the  refusal  to  give  which  is  assigned 
as  error,  assumes  to  state  to  the  jury  the  effect  of  appellant's 
direction  to  Walker,  instead  of  leaving  that  question  to  the 
jury  to  find,  and  was  properly  refused. 

Tliere  is  no  error,  and  the  judgment  of  the  Circuit  Court 
must  therefore  be  affirmed. 

Judgment  affirmed. 
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j^  ,g^[  Gregory  Vigeant 

V. 

D.  B.  Scully. 

Master  and  Servant^  Architect — Negligence  Of  ^Failure  to  Properly 
Superintend — Defectioe  Wall — Res  Ad  judicata — Damages, 

1.  The  release  of  one  of  two  joint  wrongdoers,  or  the  receiving  of 
satisfaction  from  one  of  them,  is  a  release  or  satisfaction  as  to  both. 

2.  A  party  injured  by  the  joint  wronff  of  several  persons  may  elect  to 
treat  it  as  the  separate  act  of  each,  but  there  can  be  but  one  satisfaction 
therefor. 
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3.  In  an  action  for  damages  alleged  to  have  arisen  thronsfh  the  negli- 
gence of  an  architect  in  failing  to  properly  supervise  the  construction  of  cer- 
tain buildings,  this  court  holds  that  the  verdict  for  the  plaintiff  in  an  action 
heretofore  brought  by  the  contractor  whose  work  was  claimed  to  have  been 
defective,  to  recover  from  the  plaintiff  an  amount  alleged  to  be  due,  pre- 
cludes recovery  by  the  latter  in  the  case  presented. 

[Opinion  filed  December  2,  1889.] 

« 

In  error  to  the  Superior  Court  of  Cook  County;  the  Tlon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Young  &  Makeel,  for  plaintiff  in  error. 

Mr.  Arnold  Tripp,  for  defendant  in  error. 

Garnett,  J.  This  case,  under  the  same  title,  was  before  this 
court  at  a  former  term,  the  opinion  disposing  of  the  points 
then  raised  being  in  20  111.  App.  437.  A  new  trial  having 
occurred  in  the  Superior  Court,  resulting  in  a  judgment 
against  Vigeant,  the  defendant,  the  record  is  again  brought 
here  for  review.  The  action  is  in  case  to  recover  damages 
caused  by  the  neglect  of  Vigeant,  an  architect,  to  properly 
superintend  the  erection  of  certain  buildings  for  Scully.  One 
Kaiser  was  employed  by  Scully  to  execute  the  mason  work 
in  the  buildings,  and  it  is  not  disputed  that  by  the  terms  of  his 
employment  the  defendant  was  to  superintend  the  work  of 
Kaiser,  or  that  it  was  his  duty  to  exercise  reasonable  care  and 
skill  in  that  respect.  It  appears  by  the  evidence  that  shortly 
after  the  completion  of  the  work,  the  dwarf  walls  erected  by 
Kaiser  began  to  show  indications  of  sinking  and  giving  way^ 
and  the  trouble  continued  until  the  buildings  were  damaged 
to  a  large  amount.  Whether  the  damages  were  caused  by 
imperfect  construction  of  the  dwarf  walls  is  a  point  upon 
which  there  was  much  conflicting  evidence;  but  Scully  claimed 
that  the  dwarf  walls  were  inherently  defective,  and  wei*e 
allowed  to  be  so  constructed  through  the  negligence  of  the 
defendant.  Finding  the  buildings  were  settling  and  cracking, 
the  defendant  refused  to  give  Kaiser  a  final  certificate  of  com- 


46  Appellate  Courts  op  Illinois. 

Vol.  35.]  Vigeant  v.  Scully. 

pliance  with  liis  contract,  and  thereupon  Kaiser  brought  suit 
against  Scully  to  recover  the  balance  claimed  to  be  due  him 
for  work  and  materials  under  his  contract.  On  a  trial  of  that 
case  in  the  County  Court,  a  verdict  was  rendered  in  Kaiser's 
favor,  judgment  was  entered  on  the  verdict  and  Scully  paid 
the  amount  thereof  to  Kaiser. 

That  this  was  res  adjudicata  between  Scully  and  Kaiser  as  to 
the  alleged  neglect  of  Kaiser  is  beyond  question.  There  is  no 
evidence  tending  to  show  that  Kaiser's  recovery  was  based 
upon  anything  short  of  a  full  performance  of  his  contract,  and 
we  must  therefore  presume  that  he  established,  to  the  satisfac- 
tion of  the  jury,  a  complete  performance.  If  Scully  sliould 
now  sue  Kaiser  for  damages,  caused  by  his  neglect  in  building 
the  dwarf  walls,  the  former  judgment  would  be  interposed  as 
a  bar.  "  Whenever  a  plaintiflF  seeks  to  recover  for  some  matter 
which  he  might  have  presented  in  a  former  action  against 
himself  as  the  foundation  for  a  claim  in  the  nature  of  a  cross- 
action  for  damages,  the  test  of  his  right  to  recover  in  the 
second  action,  after  having  waived  his  cross-claim  in  the  first, 
is,  can  all  the  facts  necessary  to  support  the  judgment  rendered 
against  him  exist  at  the  same  time  with  the  facts  necessary  to 
support  the  cross-claim  sought  to  be  enforced  in  the  second 
suit  ?  But  if,  in  order  to  recover  in  the  first  action,  the 
plaintiff  must  have  shown  the  falsity  of  the  allegations  made 
by  the  defendants  in  the  second  suit,  then  the  former  judgment 
is  a  bar.  Thus,  if  the  plaintiff  sue  upon  a  contract  to  do  cer- 
tain work  upon  his  part,  alleging  a  full  performance,  and 
claiming  the  price  stipulated  by  the  contract,  his  recovery 
depends  upon  a  full  compliance  with  his  agreement,  and 
estops  the  defendant  from  afterward  contending  that  he  bus- 
tained  any  damages  from  a  non-fulfillment  of  the  contract." 
Freeman  on  Judgments,  Sec.  282 ;  1  Herman  on  Estoppel, 
Sec.  231;  Davis  v.  Tallcot,  12  N.  Y.  184:;  Blair  v.  Bartlett,  75 
N.  Y.  150. 

The  point  is  now  urged  by  the  plaintiff  in  error,  that  as  the 
damages  for  which  the  plaintiff  seeks  to  hold  him  liable  are 
precisely  the  same  for  which  Kaiser  was  liable  (if  they  were 
caused  as  alleged  by  plaintiff),  the  judgment  in  the  County 
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Ci)urt  18  a  bar  to  this  action.  If  tlie  injury  had  been  caused 
by  the  joint  negligence  of  Vigeant  and  Kaiser,  there  would 
be  no  difficulty  wliatever  in  yielding  this  point,  because  it  is 
established  law  that  the  release  of  one  of  two  joint  wrongdoer.^, 
or  satisfaction  received  from  one,  is  a  release  or  satisfaction  as 
to  all.  Cooley  on  Torts,  138,  139;  Turner  v.  Hitchcock,  20 
Iowa,  810;  Gilpatrick  v.  Hunter,  24  Me.  18;  Ellis  v.  Bitzer, 
2  Ohio,  89;  Metz  v.  Soule,  40  Iowa,  230;  Ayer  v.  Ashmcad, 
31  Conn.  447;  Karr  v.  Barstow,  24  111.  580;  Bronson  v.  Fitz- 
hugh,  1  Hill,  185. 

The  case  last  named  gives  as  the  reason  of  the  rule,  that 
"  after  satisfaction,  although  it  moved  from  only  one  of  the 
tort  feasors,  no  foundation  remains  for  an  action  against  any 
one.  A  sufficient  atonement  having  been  made  for  the 
trespass,  the  whole  matter  is  at  an  end.  It  is  as  though  the 
wrong  had  never  been  done." 

In  Gilpatrick  v.  Hunter,  the  court  said  :  "  The  difficulty  in 
maintaining  the  suit  against  thcother  is,  that  the  law  considers 
that  the  one  who  has  paid  for  the  injury  occasioned  by  him, 
and  has  been  discharged,  committed  the  whole  trespass  and 
lias  occasioned  the  whole  injury,  and  that  he  has  therefore 
satisiicd  the  plaintiff  for  the  whole  injury  which  he  received." 

It  is  also  true  that  the  party  injured  by  the  joint  wrong 
of  several  persons,  may  elect  to  treat  it  as  the  separate  act  of 
each.  But,  "if  the  plaintiff  elects  to  fix  a  several  liability 
ii|»on  them,  yet  he  can  have  but  one  satisfaction,  for  the  rea- 
son that  the  injury  is  single  and  indivisible,  and  can  not 
be  apportioned  into  parts."  Turner  v.  Hitchcock,  supra. 
Assuming  that  these  authorities  give  true  expression  to  the 
law,  they  at  least  furnish  a  strong  analogy  for  application  to 
the  case  before  us.  Here  is  a  wrong  for  which  two  persons 
are  severally,  and  not  jointly,  amenable.  One  of  them  makes 
complete  reparation.  Can  the  injured  party  demand  anything 
more  from  the  other  tort  feasor  ?  The  foundation  for  such  a 
demand  would  seem  to  be  removed.  One  atonement  is  all  the 
law  exacts.  That  having  been  made,  "  it  is  as  though  the 
wrong  had  never  been  done."  Those  who  have  acted 
separately  in  committing  the  injury,  can  be  in  no  worse  situa- 
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tion  than  they  who,  having  acted  jointly,  are,  by  the  election 
of  the  injured  person,  made  sejjarate  trespassers.  This  anal- 
ogy is  distinctly  recognized  by  the  reasoning  of  the  court  in 
Newman  v.  Fowler,  37  N.  J.  89.  That  was  a  suit  by  the 
owner  of  certain  premises  against  his  architect,  to  recover 
damages  for  defective  workmanship  and  materials  permitted  by 
the  defendant  in  the  building  which  the  plaintiff  employed 
him  to  oversee.  The  plaintiff  retained  in  his  hands  a  part  of 
the  price  agreed  to  be  paid  for  the  constrxiction  of  the  house, 
which  the  defendant  insisted  upon  as  a  satisfaction,  at  least  to 
that  extent  of  the  damages.  The  court  said  :  ''  It  must  bo 
admitted  that,  in  a  suit  by  the  contractor  for  the  residue  of 
the  contract  price  now  withheld  by  the  plaintiff,  it  would  be 
competent  to  show,  in  diminution  of  the  contract  price,  tliat 
tlie  building  has  not  been  built  in  the  manner  stipulated.  * 
*  *  And  if  such  action  had  been  brought,  and  such  de- 
fense had  been  interposed,  and  it  had  prevailed,  it  seems  to 
me  that  the  present  action  would  liave  been  barred.  The 
reason  is  that,  although  the  person  wronged  by  the  negligence 
of  two  persons  can  bring  liis  action  against  both,  or  either, 
still  he  can  not  require  a  double  satisfaction." 

The  same  j^riiiciple  is  recognized  in  1  Herman  on  Estoppel, 
Sec.  152;  Crow  v.  Bowl  by,  68  111.  23;  Kinnersley  v.  Orpe,  2 
Douglas,  517;  Emery  v.  Fowler,  39  Me.  326;  Green  v.  Clarke, 
12  N.  Y.  343;  L.  S.  &  M.  S.  E.  R.  Co.  v.  Goldberg,  2  111. 
App.  228. 

If  the  plaintiff  in  this  case  was  entitled  to  any  damages,  it 
was  his  duty  to  insist  upon  them  in  the  suit  brought  by 
Kaiser.  The  adjudication  in  that  case  has  tlic  same  effect  as 
a  payment  and  satisfaction  made  by  Kaiser  to  Scully.  The 
benefit  of  the  principle  here  announced  was  sought  by  appel- 
lant in  the  fifth  instruction  requested  in  his  behalf,  but  the  court 
erroneously  introduced  therein  a  material  modification  that 
destroyed  the  effect  which  might  have  been  anticipated  from 
the  instruction  as  requested.  The  judgment  is  reversed  and 
the  case  remanded. 

Heversedand  reinanded. 
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James  H.  Walker  and  Henry  L.  Hertz,  Coroner, 


V. 


MiLROY  H.  Gibson  et  al. 
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i<Uion  8-^Reeeiver — Jurisdiction. 


1.  Upon  a  bill  filed  praying  for  an  injunction  to  restrain  the  coroner 
from  executing  a  writ  of  replevin,  under  which  it  was  sought  to  obtain 
possession  of  certain  goods,  and  for  the  appointment  of  a  receiver  to  take 
charge  of  the  property  and  assets  of  a  firm  named,  this  court  holds  that  the 
party  in  whose  behalf  said  writ  was  iFsued,  was  a  necessary  party  defendant 
to  the  bill  in  question,  it  being  apparent  that  the  object  thereof  was  to 
prevent  the  recovery  of  the  goods  referred  to  in  said  writ. 

2.  In  the  case  presented,  it  is  held:  That  while  the  plaintiff  in  the 
replevin  suit  was  not  a  party  to  the  proceedings  involving  the  appointment 
of  the  receiver,  and  that  the  order  making  such  appointment  had  no  appli- 
cation to  him  the  coroner  was  such  party,  and  the  joinder  of  both  in  the 
appeal  did  not  invalidate  the  same  as  to  the  latter,  and  that  the  ordpr  in 
question  must  l>e  reversed,  there  being  no  allegations  in  the  bill  authoriz. 
ing,  as  against  the  coroner,  such  appointment. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Oliver  H.  Hohton,  Judge,  presiding. 

On  June  27,  1889,  a  bill  was  filed  in  tlio  Circuit  Court  by 
appellee  Gibson,  setting  out  that  he  had  been  engaged  with  a 
partner  named  Hugh  McCormick  in  the  dry  goods  business  ih 
the  city  of  Chicago;  that  on  the  17th  of  June,  1889,  said  firm 
were  in  the  possession  of  a  certain  stock  of  dry  goods,  which, 
with  some  debts  due  the  firm,  made  the  assets  of  the  value  of 
$10,000  to  $12,000;  that  said  firm  was  indebted  to  various 
parties  to  an  amount  exceeding  the  value  of  said  assets,  and 
that  on  said  day  said  firm  was  insolvent;  that  on  said  June 
17th  some  four  judgments  were  recovered  against  said  firm, 
and  executions  were  issued  on  said  judgments  and  delivered 
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to  the  sheriff  and  by  him  levied  rpon  the  said  stock  of  goods: 
that  on  Jnne  18th  a  fifth  judgment  was  recovered  against  said 
firm  and  the  execution  issued  thereon  delivered  to  the  sheriff, 
so  that  said  execution  became  a  lien  on  said  goods  subject  to 
the  prior  lien  of  the  said  four  executions;  thaf  said  stock  of 
goods  are  in  the  possession  of  the  sheriff,  and  are  in  good  and 
merchantable  condition;  that  complainant  is  advised  that 
divers  other  proceedings  have  been  taken  by  other  creditors 
of  said  firm  for  the  purpose  of  acquiring  liens  on  said  goods. 
Further  shows  that  on  June  20,  18^9,  after  the  levy  of  said 
executions,  one  James  H.  Walker  filed  in  the  Supreme  Court 
a  plaint  in  replevin  wherein  it  is  alleged  that  he  is  entitled  to 
the  immediate  possession  of  certain  specified  articles  in  said 
plaint  named,  together  with  all  other  dry  goods,  notions,  etc.» 
belonging  to  said  James  H.  Walker,  then  located  in  the  said 
store  of  said  firm,  and  said  Walker  sued  out  of  said  court  his 
writ  of  replevin  directed  to  the  coroner,  and  delivered  the 
same  to  said  coroner  to  execute,  and  said  Walker  now  claims 
and  is  attempting  to  take  possession  of  nearly  all  of  the  goods, 
chattels  and  property  so  contained  in  such  store,  nnder  and  by 
virtue  of  said  writ;  that  no  considerable  number  of  articles 
named  in  said  writ  of  replevin  remain  in  said  stock  of  goods 
in  the  amounts  and  quantities  described  in  said  writ,  but  the 
stock  of  goods  levied  upon  by  the  sheriff  consists  largely  of 
broken  packages  and  pieces  of  goods  that  will  answer  to  the 
description  of  goods  described  in  said  writ;  that  said  coroner 
proposes  to  execute  said  writ  of  replevin,  and  said  sheriff 
threatens  to  allow  said  coroner  in  the  execution  of  the  said 
writ  to  enter  the  said  store  with  clerks  of  said  James  H. 
Walker  and  submit  the  goods  to  the  inspection  of  said  clerks^ 
and  said  coroner  will  levy  said  writ  on  such  articles  as  said 
clerks  shall  say  were  purchased  of  said  Walker,  without  refer- 
ence to  the  fact  whether  such  goods  are  the  articles  of  prop- 
erty described  in  said  replevin  writ. 

That  portions  of  said  stock  of  goods  were  bought  by  said 
firm  from  said  Walker  and  other  portions  of  said  stock  were 
purchased  from  others.  That  Walker  claims  to  be  entitled 
to  the  possession  of  the  property  in  question,  on  the  ground 
that  a  member  of  said  firm,  for  the  purpose  of  obtaining  goods 
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f«>r  said  firm  on  credit,  made  false  and  fraudulent  representa- 
tions, which  now  justify  him,  said  Walker,  in  rescinding  such 
sales  and  reclaiming  the  goods  thus  sold,  which  pretense  on 
the  part  of  said  Walker  is  false  and  imtrue  ;  but  Walker  may 
obtain  undue  and  illegal  possession  of  the  said  goods  through 
said  writ  of  replevin.  That  goods  now  in  the  store  of  said 
firm  purchased  from  said  Walker  have  been  partially  paid  for, 
and  Walker  lias  a  note  of  the  firm  given  in  part  payment  for 
6ai(J  goods  which  he  has  not  offered  to  return.  That  if  said 
Walker  is  permitted  to  take  possession  of  said  goods  on  said 
writ,  he  will  mingle  them  with  other  goods  and  dispose  of 
them,  and  that  complainant  will  be  deprived  of  an  opportunity 
to  inspect  or  identify  the  goods.  Charges  that  the  said 
action  and  proceedings  on  the  part  of  Walker  are  for  the  pur- 
pose of  hindering  and  delaying  creditors  of  said  firm,  and  so 
entangling  the  title,  possession  and  identity  of  the  property  as 
to  prevent  the  same  from  being  available  to  liquidate  the 
indebtedness  of  said  firm;  that  Walker  has  not  offered  to 
credit  said  goods  on  any  indebtedness  existing  from  said  firm 
to  said  Walker,  and  that  if  he  shall  obtain  possession  of  the 
property  said  firm  will  be  deprived  of  the  benefit  of  having 
said  goods  applied  to  the  payment  of  said  judgment.  Then 
follow  allegations  that  the  partnership  should  be  dissolved, 
and  the  affaira  wound  up.  All  the  judgment  creditors  are 
made  parties  defendant  to  the  bill,  as  is  also  the  sheriff  and 
Hertz,  the  coroner,  and  an  injunction  is  prayed  for,  to  restrain 
the  coroner  from  executing  the  said  writ  of  replevin,  and  the 
appointment  of  a  receiver  is  prayed  to  take  possession  of  the 
property  and  assets  of  the  firm,  to  be  managed  and  disposed 
of  under  the  direction  of  the  court. 

On  June  27th,  a  receiver  was  appointed  and  an  order 
entered,  directinor  that  all  the  assets  of  said  firm  in  the  hands 
of  the  complainants  or  defendants  should  be  turned  over  to 
the  receiver. 

On  July  27th,  James  H.  Walker  and  H.  L.  Hertz  prayed  for 
an  ap|:)eal  from  order  appointing  a  receiver,  and  the  appeal 
was  allowed  on  a  bond  of  $500,  but  a  motion  to  stay  the  sale 
of  the  property  by  the  receiver  was  denied. 
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Messrs.   Tbumbull,   Willits,   Kobbins  &   Trumbull,  for 
appellants. 

Messrs.  Frederick  W.  Packard,  Perry  A.  Hull  and 
Georob  S,  House,  for  appellees. 

MoRAN,  J.  It  is  very  apparent  from  an  inspection  of  the 
bill,  the  substance  of  which  is  set  out  in  the  statement  of 
facts,  that  James  H.  Walker  was  a  necessary  party,  and  the 
court  should  have  entered  no  order  on  the  bill  which  would 
affect  the  interests  or  rights  of  said  Walker  without  requirinoj 
that  he  be  made  a  party  and  given  proper  notice.  The  pur- 
pose of  having  a  receiver,  so  far  as  such  purpose  is  disclosed 
by  the  bill,  was  manifestly  to  obstruct  said  Walker  in  obtain- 
ing possession  of  goods  claimed  by  him,  through  the  regular 
remedy  provided  by  law  to  accomplish  that  end.  To  prevent 
his  obtaining  his  property  by  the  appointment  of  a  receiver, 
was  the  same  as  depriving  him  of  it,  and  it  was  indispensable 
that  he  should  be  made  a  party  that  he  might  resist  such 
appointment.     Baker  v.  Backus,  32  111.  96. 

The  order  of  the  court  appointing  a  receiver  is  not  indeed 
attempted  to  be  defended  here  by  the  appellees,  but  they  seek 
to  avoid  a  review  of  the  order  by  the  suggestion  that  this 
court  has  obtained  no  jurisdiction  of  the  matter  under  the 
appeal  as  perfected.  Walker,  it  is  said,  was  not  a  party  to 
the  suit,  and  hence  had  no  right  of  appeal,  and  has  no  stand- 
ing here  on  the  apj^eal,  and  as  the  order  granting  the  appeal 
allowed  it  to  Hertz  and  Walker  jointly,  Hertz  alone  has  no 
appeal  here.  As  Walker  was  not  a  party  to  the  suit  the 
order  was  not  against  him.  But  it  was  against  Hertz,  and 
the  fact  that  Walker  joined  in  the  appeal  does  not  invalidate 
the  appeal  as  to  Hertz.  The  order  of  the  court  allowing 
the  appeal  on  condition  that  Hertz  and  Walker  should  exe- 
cute the  bonds  has  been  strictly  complied  with,  and  it  is  not 
suggested  that  there  is  any  misrecital  in  the  bond  of  the  order 
appealed  from.     Willenborg  v.  Murphy,  40  III.  46. 

Counsel  contend  that  the  above  case  is  overruled  in  Hillman 
V.  Beale,  115  111.  355,  but  we  understand  that  the  principle 
here  applied  is  not  only  not  overruled  by  said  last  mentioned 
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case,  but   that  it  is  stated  as   the   true    point  of  the   former 
decision. 

The  case  is  here,  then,  as  the  appeal  of  Hertz,  and  the  order 
appointing  the  receiver  must  be  reversed,  as  there  is  not  an 
allegation  in  the  bill  which  authorizes  the  appointment  of  a 
receiver  as  against  him.  It  was  his  duty  as  an  officer  of  the 
law,  to  execute  the  writ  and  deliver  the  property  described 
in  it  if  found  by  him,  to  the  plaintiff  in  the  replevin  suit. 

Every  reason  which  exists  to  forbid  the  appointment  of 
the  receiver  as  against  Walker,  who  was  not  a  party,  save  the 
single  one  of  notice,  is  also  a  reason  why  no  receiver  should 
be  appointed  under  the  allegations  of  this  bill  to  prevent 
Hertz,  as  an  officer,  from  executing  his  writ.  The  bill  taken 
as  a  whole,  furnishes  no  warrantor  authority  for  the  appoint- 
ment of  a  receiver  as  against  the  judgment  creditors  or  any 
person  claiming  a  legal  title  to  the  goods  as  against  the  mem- 
bers of  the  iirm  or  the  sheriflE.  The  order  appointing  the 
receiver  will  be  reversed. 

Order  revei'sed. 


Gordon  M.  Richardson 

V. 

Adolph  Ascher  et  al.,  Assignees. 

Insolvency — Attachment — Voluntaiy  Assignment — Prior  Levy — Judg- 
ment—  Verdict, 

1.  Upon  a  contention  as  to  whether  a  levy  under  a  writ  of  attachment 
wdA  made  before  the  filing  for  record  of  a  certain  deed  of  assignment,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  of 
the  trial  court,  denying  the  petition  for  priority. 

2.  In  such  cast  8  the  law  gives  the  same  respect  to  the  judgment  of  the 
court  as  to  a  verdict  of  a  jury. 

[Opinion  filed  December  2,  1889.] 

AypEAL  from  the  Connty  Court  of  Cook  County;  the  Hon. 
EicHASD  Pbea'Dkbgast,  Judge,  presiding. 
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Mr.  E.  A.  Abobn,  for  appellant. 

Messrs.  Kraus,  Mayer  &  Stein,  for  appellees. 

Garnett,  J.  Tills  is  a  contest  between  appellant,  an  attach- 
ment  creditor  of  Simon  Kicliter,  and  appellees,  to  whom 
Kichter  made  a  voluntary  assignment  for  the  benefit  of  his 
creditors,  on  April  10,  1889.  Appellant's  writ  of  attachment 
was  sued  out  the  same  day  the  assignment  was  made,  but 
prior  to  both  the  stock  of  goods  belonging  to  Richter  had 
been  levied  upon  by  the  sheriflE  of  Cook  County,  under  an 
attachment  writ  issued  from  the  Superior  Court  of  Cook 
County,  in  favor  of  Moore  Brothers,  and  at  the  same  time  the 
goods  were  subject  to  a  lien  in  favor  of  one  Miller,  under  an 
execution  then  in  the  hands  of  the  sheriff.  Finding  his  stock 
of  goods  in  possession  of  the  sheriff,  by  virtue  of  the  attach- 
ment in  favor  of  Moore  Brothers,  Richter  caused  an  assign- 
ment to  appellees  to  be  prepared,  executed  the  same  befoie 
eleven  o'clock  in  the  forenoon  of  April  10th,  and  it  was  filed 
for  record  both  in  the  recorder's  office  and  in  the  ofiice  of  the 
clerk  of  the  County  Court  of  Cook  County  at  twelve  o'clock 
at  noon  of  that  day.  Immediately  after  the  assignment  was 
executed,  Richter  and  Ascher  called  at  the  sheriff's  ofiice  and 
gave  notice  of  the  assignment,  telling  the  deputy  sheriff  that  the 
assignee  wanted  possession  of  the  stock  of  goods.  Appellant 
claims  that,  before  the  sheriff  was  notified  of  the  assignment, 
the  constable,  in  whose  hands  the  writ  of  attachment  was 
placed  for  the  purpose  of  levying,  informed  the  deputy  sheriff 
that  lie  had  the  writ,  and  wanted  to  make  a  levy  thereunder 
on  the  stock  of  goods.  The  constable  did  indorse  upon 
the  writ  of  attachment  a  levy  upon  the  stock,  and  stated  in 
his  return  that  the  levy  was  made  in  the  forenoon  at  eleven 
o'clock  and  twenty-five  minutes.  If  the  statement  in  the 
constable's  return  of  his  levy,  as  to  the  time  it  was  so  made, 
is  evidence  of  the  exact  time  of  the  levy,  it  is  not  conclusive. 
There  was  other  evidence  strongly  tending  to  prove  that  the 
deputy  sheriff  did  not  see  the  constable  that  day  until  after 
twelve  o'clock  at  noon,  and  it  is  not  pretended  that  the  sheriff 
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himself  was  notified  of  appellant's  attachment.  If  the  deputy 
sheriff  was  not  notified  of  appellant's  attachment  until  after 
twelve  o'clock  at  noon,  it  was  clearly  too  late  to  give  appel- 
lant a  lien  prior  to  the  title  of  the  assignees.  The  Connty 
Court  heard  the  evidence,  saw  the  witnesses,  and,  believing 
the  evidence  in  favor  of  the  assignees,  dismissed  the  appel- 
lant's petition  for  priority.  In  such  cases  the  law  gives  the 
same  respect  to  the  judgment  of  the  court  as  to  a  verdict  of  a 
jury.     Wood  v.  Price,  46  111.  438.     The  judgment  is  affirmed. 

Judgment  affiiined. 


SAlktUEL  KiTSON 
V. 

Albert  Ellixger. 


Fj'<»mpf  i/>nj»— Capias — Imprisonment — Petition  for  Release — Aef  of  1872 
— Evidence — Pleading — Execution^— Irregularity  in  Issuance  qf—Waicer. 

1.  A  verdict  and  jadf^ment  baited  upon  a  count  in  a  declaration  setting 
forth  tfaut  tlie  defendant  purchased  certain  gools/'  falsely  pretending  that 
he  wished  to  buy  on  credit  and  pay  for  the  goods,  when  in  fact  he  intended 
not  to  pay  for  them«"  will  not  warrant  the  issuance  of  a  ea.  «a.  against  the 
body  of  the  said  defendant 

2.  It  is  admissible  in  a  case  of  this  character  for  the  defendant  to  show, 
that  on  the  trial  of  the  case  in  which  the  ea.  sa.  issued,  the  evidence  was 
such  that  the  verdict  was  necessarily  upon  h  given  count. 

3.  If  the  point  upon  which  a  case  turned  in  the  trial  court  appears,  this 
court  may  review  it,  although  the  mode  in  which  it  appears  is  out  of  the 
usual  course. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
KicuABD  W.  CuFFOBD,  Judgc,  presiding. 

Messrs.  Bisube,  Ahkens  &  Deckeb,  for  appellant 

Messrs.  Hofheihbb,  Zeisleb  &  Kosenbebq,  for  appellee. 
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Gakt,  p.  J.  The  appellant,  being  in  custody  under  a  ea, 
sa.y  petitioned  the  County  Court  to  be  discharged  from  arrest 
by  delivering  up  his  property,  pursuant  to  the  provisions  of 
the  act  of  1872,  concerning  insolvent  debtors.  The  judgment 
upon  which  the  ca.  sa.  issued  was  based  upon  a  declaration 
containing  three  counts;  tlie  first  alleging  that  he  procured 
the  sale  of  goods  to  himself  upon  credit  by  false  representa- 
tion as  to  his  capital,  and  the  other  two  that  he  procured  sucli 
sale  by  falsely  pretending  that  he  wished  to  buy  on  credit  and 
pay  for  the  goods,  when  in  fact  he  intended  to  not  pay  for 
them.  That  a  verdict  and  judgment  based  upon  either  of  the 
two  last  counts  would  not  warrant  the  issuing  of  the  ca,  sa.^  is 
decided  in  People  v.  Healy,  128  111.  9.  Whether,  in  Mahler 
V.  Sinsheimer,  20  111.  App.  401,  or  in  the  case  of  this  appel- 
lant, 30  111.  App.  341,  there  is  anything  inconsistent  with  that 
position  it  is  unnecessary  to  inquire,  as  this  decision  of  the. 
Supreme  Court,  besides  being  of  paramount  authority,  is  later 
than  the  cases  in  this  court.  But  the  case  of  Mahler  v.  Sins- 
heimer, 20  111.  App.  401,  does  decide  that  where,  as  in  the 
original  case  here,  a  recovery  is  had  by  a  general  verdict  upon 
a  declaration  containing  several  counts,  it  is  competent  to 
show  under  which  count  the  damages  are  assessed.  And  this 
is  in  accordance  witii  general  law.  1  Greenl.  Ev.,  Sec.  532; 
2  Taylor's  Ev.,  Sec.  1701,  p.  1453;  2  Ph.  Ev.,  Cow.  &  H. 
Notes,  22  et  seg.j  side  paging. 

The  petition  of  the  appellant  having  been  denied  in  the 
County  Court,  he  appealed  to  the  Circuit  Court,  and  on  a  trial 
before  a  jury  there,  offered  to  show  that  the  evidence  in  the 
case  in  which  the  judgment  was  obtained  was  not  to  tlie 
effect  that  the  goods  were  obtained  by  any  fraudulent  repre- 
sentations. 

This  offer  was  rejected  by  the  Circuit  Court,  and  the  appel- 
lant excepted.  The  record  recites:  "The  court  holds  in  this 
case  that  the  petitioner  is  estopped  from  denying  that  malice 
is  the  gist  of  the  action,  because  of  the  pleadings  in  the  orig- 
inal suit;"  to  which  also  the  appellant  excepted.  Perhaps 
such  a  declaration  of  the  law,  by  the  court,  in  a  jury  trial,  if 
not  followed  by  an  instruction,  could  not  be  assigned  as  error. 
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even  if  not  correct;  but  this  was  followed  by  a  peremptory 
instruction  against  the  appellant.  There  is  no  need,  therefore, 
to  call  in  aid  the  decisions  in  Lowe  v.  Moss,  12  111.  477,  and 
Gauche  v.  Mayer,  27  111.  134,  holding  that  if  the  point  upon 
which  a  case  turned  below  appears,  the  Appellate  Court  may 
review  it,  though  the  mode  in  which  it  appears  is  out  of  the 
usual  course. 

It  was  admissible  for  the  appellant  to  show  that  on  the  trial 
of  the  case  in  which  the  ca.  sa,  issued,  the  evidence  was  such 
that  tlie  verdict  was  necessarily  on  one  of  the  counts  other 
than  the  first 

If  that  was  shown,  the  appellant  would  be  entitled  to  avail 
himself  of  the  provisions  of  the  insolvent  act  by  giving  up 
all  his  property.  If  there  was  any  irregularity  in  issuing  the 
execution  in  such  case,  while  the  County  Court  could  not  take 
cognizance  of  the  irregularity,  the  appellant  might  waive  it, 
submit  to  the  execution,  and  obtain  the  relief  the  act  gives 
"  when  malice  is  not  the  gist  of  the  action."  Mahler  v.  Sins- 
heimer,  20  111.  App.  401.' 

The  case  having  been  tried  in  the  Circuit  Court  upon  the 
theory  opposite  to  that  here  presented,  the  judgment  is 
reversed  and  the  cause  remanded. 

Heversed  and  remaiided. 


City  of  Chicago 

V. 

William  Kenney. 
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Municipal  Corporations — Ordinance — Chicago — Sec.  1024 —  Violation — 
Arrest  upon  View — Disorderly  Conduct — City  and  Village  Act,  Sees. 
84-278  —  Imprisonment  for  Debt —  Penalty  —  Constitution —  Justices — 
Jurisdiction — Action  of  Debt, 

1.  Proceedings  under  Sees.  84-278,  of  the  city  and  villasre  act,  touching 
the  arrest  of  persons  dinturbing  the  peace,  or  found  violating  a  municipal 
ordinance,  or  the  criminal  law  of  the  State,  must  be  in  the  corporote  name; 
such  actions  are  of  a  civil  nature  in  the  form  of  debt,  and  are  governed  in 
all  respicts  by  the  rule  of  procedure  in  civil  cases. 
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2.  An  appeal  to  the  CrimiDal  Court  in  such  cases  bringrs  (be  parties 
thereto  before  it,  and  its  duty  is  to  hear  and  determine  the  matter  on  its 
nieriti^;  such  appeal  is  not  to  correct  some  error  of  law,  but  is  to  obtain  a 
trial  de  tiovo,  and  the  court  has  no  power  to  determine  whether  the  justice, 
before  whom  the  case  was  orig^inally  brought,  liad  jurisdiction  of  the  subject 
matter  until  the  evidence  is  heard. 

8.  Debis  embraced  in  that  clause  of  the  State  constitution  touchins; 
imprinonment  for  debt,  are  those  arisinj?  ex  contractu,  and  do  not  include 
fines  or  penalties  arising  from  violations  of  penal  laws. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  tlie  Criminal  Court  of  Cook  County;  the 
Hon.  Oliver  H.  Hobton,  Judge,  presiding. 

This  appeal  is  prosecuted  to  reverse  the  order  of  the  Crim- 
inal Court  of  Cook  County,  dismissing  iho  suit  on  motion. 

Appellee  was  arrested  and  tried  in  the  police  court  and 
fined  for  disorderly  conduct.  He  regularly  appealed  the  case 
to  the  Criminal  Court.  When  the  case  was  called  in  that 
court  a  motion  was  made  to  dismiss,  on  the  ground  that  the 
record  of  the  trial  before  the  justice  did  not  show  that  there 
was  a  written  complaint,  filed  with  the  magistrate,  before 
whom  the  case  was  tried,  and  so  the  magistrate  had  no  juris- 
diction. The  following  is  tlie  transcript  of  the  police  justice, 
which  was  filed  in  said  case  in  the  Criminal  Court : 

State   op   Illinois,  ) 
City  of  Chicago,    >  ss. 
Chioaoo  District,  ) 

Police  Court,  City  of  Chicago,  Third  District 

Before  Chas.  J.  White,  Esq.,  Juitice  of  tlie  Poace. 

City  of  Chicago, 

V. 

William  Kenny. 

Debt  for  penalty  for  disorderly  conduct  in  violation  of  Sec- 
tion 1624  of  the  Revised  Ordinances  of  the  city  of  Chicago. 

Arrested  while  committing  the  offense,  by  police  officer 
James  Kelly,  Sergeant 

Case  called  for  trial  May  6,  1889;  continued  to  May  8, 
1889.     The  plaintiff  and  defendant  present  in  court 
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Defendant  pleaded  not  guilty.  Witnesses  sworn  and  tes- 
tified, and  the  court,  after  hearing  all  the  evidence  offered  in 
the  case,  and  being  fully  advised  in  the  premises,  finds  the 
defendant  guilty  of  disorderly  conduct  in  violation  of  Section 
1624  of  the  Kevised  Ordinances  of  the  city  of  Chicago,  and 
doth  order  that  the  said  defendant  be,  and  is  hereby  fined  the 
sum  of  twenty  dollars;  wherefore,  it  is  ordered,  considered 
and  adjudged  by  the  court  that  the  said  plaintiff  do  have  and 
recover  of  the  said  defendant  the  sum  of  $20,  together  with 
its  costs  in  this  behalf  expended  to  be  taxed. 

And  it  is  further  ordered  by  the  court  in  case  of' default 
or  refusal  on  the  part  of  the  said  defendant  to  pay  said  fine 
and  costs,  that  William  Kenny,  the  said  defendant,  be  com- 
mitted to  the  house  of  correction,  there  be  detained  at  hard 
labor  until  said  fine,  penalty  and  costs  shall  be  fully  paid  and 
satisfied,  provided  such  imprisonment  shall  not  exceed  the 
period  of  six  months  from  the  time  of  his  commitment,  and 
that  execution  issue  therefor.  Execution  issued  to  police 
bailiff  Win.  O'Brien,  May  8,  1889. 

Witnesses  1 

James  Kelly,  Sergt.  J      Fine,  $20. 

Desplaines  Street ) 
Police  Station,    j      Costs,  $1.50. 

I  certify  that  this  transcript  contains  a  full  and   perfect 

statement  of   all  the   proceedings  before  me  in  the  above 

entitled  case. 

Chas.  J.  White, 

Justice  of  the  Peace. 

HosAOB  Banyon, 

Clerk  Police  Court. 

Mr.  John  A.  May,  for  appellant. 

TIjere  are  three  ways  to  begin  proceeding  against  persons 
for  the  violation  of  city  ordinances:  First,  by  summons;  sec- 
ond, by  arrest  upon  warrant  based  upon  sworn  complaint;  and 
third,  by  arresting  the  offender  when  the  offense  is  committed 
in  the  presence  of  an  ofiicer,  and  bringing  him  before  some 
justice  of  the  peace  to  be  dealt  with  "  according  to  law." 
Sec.  340,  Chap.  38,  R  S. 
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In  either -of  these  cases  the  proceeding  is  a  civil  suit  for 
debt :  Iloyer  v.  Town  of  Mascoutah,  59  111.  137;  Town  of 
Jacksonville  v.  BItick,  36  111.  607;  Qraubner  v.  City  of  Jack- 
sonville, 50  111.  87  ;  and  as  in  any  other  civil  suit  brought 
before  a  justice  of  the  peace,  no  written  pleadings  are  neces- 
sary. 

When  suit  is  commenced  by  summons,  the  defendant  is 
notified  or  served  to  appear  before  some  justice  of  the  peace 
named  in  the  summons,  on  a  certain  day  and  at  a  stated  time, 
on  a  "  plea  of  debt "  for  the  violation  of  a  certain  section  of 
the  municipal  code.  No  written  and  sworn  complaint  or 
pleadings,  specifically  setting  out  the  act  complained  of,  is 
necessary,  the  only  object  being  to  give  the  defendant  notice  to 
appear  so  that  he  may  offer  in  defense  any  evidence  he  may 
desire.  The  Legislature  has  deemed  it  wise,  for  the  purpose 
of  affording  better  protection  to  society,  to  prescribe  the  two 
other  modes,  arrest  upon  warrant  and  arrest  when  the  offense  is 
committed  in  the  presence  of  an  officer,  by  which  the  accused  can 
be  brought  before  the  justice  and  dealt  with  according  to  law; 
but  by  prescribing  these  other  modes  in  wdiich  the  law  may 
be  put  in  motion,  the  Legislature  does  not  in  any  way  change 
the  nature  of  the  proceedings. 

Jurisdiction  over  the  subject-matter  is  conferred  upon  jus- 
tices of  the  peace  by  express  provision  of  the  statute.  Sec. 
14,  Chap.  79  R.  S.  And  "when  the  jurisdiction  is  conferred 
upon  justices  of  the  peace  in  such  cases,  it  follows  that  it  must 
be  held  to  authorize  them  to  proceed  as  in  other  cases.  It 
then  results,  as  a  part  of  their  jurisdiction,  that  they  may  hear 
such  cases  without  a  complaint."  Ewbanks  v.  Town  of  Ashley, 
36  111.  177-181);  Town  of  Jacksonville  v.  Block,  86  111.  507- 
509;  City  of  Alton  v.  Kirsch,  68  111.  261-263. 

In  Town  of  Jacksonville  v.  Block,  «w^ra,  the  court  says : 
"  Such  a  penalty  could  not  be  recovered  in  any  criminal  pro- 
ceeding. The  stiitute  conferring  upon  justices  of  the  peace 
jurisdiction  in  such  cases,  must  be  held  to  authorize  them  to 
proceed  as  in  other  civil  cases." 

''  The  mode  of  recovering  such  penalties  was  not  changed 
by  authorizing  justices  of   the  peace  to   take   cognizance   of 
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cases  for  their  recovery.  No  complaint  was  necessary  to 
commence  a  suit,  and  it  is  of  no  importance  what  the  com- 
plaint made  contained,  or  whether  it  ^as  or  was  not  under 
oath." 

In  an  action  of  debt  for  the  violation  of  a  city  ordinance  a 
sworn  complaint  is  not  necessary,  except  when  a  warrant  is 
desired  in  the  first  instance,  and  then  only  because  in  prescrib- 
ing this  manner  in  which  suits  may  be  commenced,  the  statute 
expressly  provides  that  a  complaint  first  be  tiled.  Sec.  279, 
Chap.  24,  R.  S. 

The  court  was  also  in  error  in  sustaining  the  motion  of  appel- 
lee to  dismiss  for  want  of  jurisdiction  in  the  justice  of  the 
peace,  when  his  appeal  had  been  perfected  in  the  Criminal 
Court.  Whatever  irregularities  there  may  have  been  before 
the  justice  were  cured  by  the  taking  of  the  appeal,  and  no 
advantage  could  be  taken  of  such  irregularities  in  the  Criminal 
Court- 

This  being  a  civil  suit  (Hoyer  et  al.  v.  Town  of  Mascoutah, 
59  111.  137;  Town  of  Jacksonville  v.  Block,  36  111.  609),  the 
law  governing  other  civil  suits  governs  this  case. 

In  Town  of  Jacksonville  v.  Block,  supra^  the  court  uses 
the  following  language:  "  No  exception  was  allowable  in  the 
Circuit  Court  as  to  the  form  or  service  of  the  writ,  nor  to 
any  proceedings  before  the  justice.  The  duty  of  the  court 
was  to  hear  and  determine  the  cause  in  a  summary  manner, 
according  to  its  merits." 

In  the  case  of  Byars  v.  City  of  Mount  Vernon,  77  111.  467, 
the  defendant  was  arrested  upon  a  warrant  charging  him  with 
the  violation  of  a  city  ordinance.  Objections  were  taken  to 
tlie  regularity  of  the  proceedings  before  the  justice,  and  in 
passing  upon  that  case  the  court  says:  "  No  exceptions  seem 
to  have  been  taken  to  the  aflidavit  before  the  police  magistrate, 
and  on  the  authority  of  The  Town  of  Jacksonville  v.  Block, 
36  III.  507,  it  would  appear  no  objection  to  the  sufficiency  of 
the  affidavit  could  be  taken  in  the  Circuit  Court.  It  was  the 
duty  of  the  court  to  hear  and  determine  the  case  in  a  sum- 
mary manner,  according  to  its  merits."  Byars  v.  City  of 
Mount  Vernon,  suprd. 
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The  casos  holding  this  to  be  the  law  in  Illinois  are  nnnier- 
ous,  and  I  res pectf ally  call  your  attention  to  the  following: 
Village  of  Coiilterville  v.  Gillen,  72  111.  599;  City  of  Alton 
V.  Kirsch,  68  111.  261;  Harbaugh  v.  City  of  Monmouth,  74 
111.  367. 

Messrs.  John  F.  Gekting  and  Dwight  &  Kerk,  for  appel- 
lee. 

The  transcript  does  not  show  that  the  jnstice  held  his 
court  in  or  that  he  was  a  justice  of  Cook  county.  Brackett 
V.  The  State,  2  Tyler,  Vermont,  162-167;  Bisshoflf  v.  Beverly, 
14  Vroom,  139. 

"It  is  true  that  a  person  may  be  arrested  without  a  war- 
rant, in  certain  cases,  but  without  a  charge  preferred  as 
required  by  law,  there  is  no  case  to  be  disposed  of  by  the 
justice  of  the  peace,  and  nothing  to  sustain  a  conviction  in 
such  a  case."     Bingham  v.  The  State,  59  Miss.  529. 

The  same  principle  is  maintained  in  Wilcox  v.  William- 
son, 61  Miss.  311;  Prill  v.  McDonald,  7  Kan.  450;  Tracy  v. 
Williams,  4  Conn.  107;  Sheldon  v.  Newton,  3  Ohio  State, 
494-499 ;  O'Brien  v.  State,  12  Ind.  369;  Burgis  v.  State,  4 
Ind.  126;  Com.  v.  Ward,  4  Mass.  496;  Drake  v.  State,  68 
Ala.  512;  Clark  v.  New  Brunswick,  14  Vroom  (N.  J.  Law 
Rep.),  175;  Mayor  v.  Murphy,  11  Vroom  (N.  J.  Law  Bep.), 
145;  Bill  of  Rights,  Sees.  6  and  9. 

"When  a  prosecution  originates  upon  complaint,  one  under 
oath  or  affirmation  is  implied.  This  may  be  fairly  under- 
stood as  a  part  of  the  technical  meaning  of  the  term  when- 
ever used  in  the  statute."  Campbell  v.  Thompson,  16  Me. 
120. 

"On  appeal  from  a  justice  of  the  peace  the  Circuit  Court 
has  no  greater  jurisdiction  than  the  justice  had."  The  People 
ex  rel.  McClintock  v.  Skinner,  13  Bl.  287;  City  of  Alton  v. 
Kirsch,  68  III.  263;  Clayton  v.  Pir  Dun,  13  Johnson,  218; 
Low  V.  Rice,  8  Johnson,  409;  Klaise  v.  State,  27  Wis.  462. 

"A  Circuit  Court  should  dismiss  a  case  on  appeal  if  it 
appear  that  the  justice  had  no  jurisdiction."  The  People  ex 
rel.  McClintock,  13  111.  287. 

Everything  requisite  to  support  a  conviction  should  appear 
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in  the  record  of  convictioii.  Nothing^  will  be  presumed  in 
favor  of  a  conviction  in  a  court  of  limited  jurisdiction. 

"A  conviction  must  contain  the  following  particulars:    * 

"An  information  or  charge  against  defendant,  a  summons 
or  notice  of  the  information  to  defendant,  in  order  that  ho 
may  make  his  defense  *  *  *  his  confession  or  defense 
*  *  *  the  evidence  *  *  *  all  these  matters  must  bo 
particularly  set  out  on  the  conviction."  Ilurd  on  Habeas 
Corpus,  401,  2d  Ed.;  In  re  ^Travis,  Legal  News,  Vol.  10,  p. 
373;  Sheldon  v.  Newton,  3  Ohio  State,  494-499. 

As  to  requisites  of  city  complaints,  see  Commonwealth  v. 
Gay,  6  Pickering,  44;  Stephens  v.  Dimond,  6  New  Hamp- 
shire, 330. 

Of  all  the  cases  cited  by  appellant  we  are  unable  to  find 
one  where  the  court  "has  sustained  an  action  except  on  sum- 
mons or  complaint.  In  one  case  a  capias  was  issued  without 
complaint,  but  was  served  by  reading,  and  no  arrest  made; 
held,  to  operate  as  a  sumnions.  City  of  Alton  v.  Kirsch,  68 
111.  263. 

MoRAiJ,  J.  Sec.  84  of  the  City  and  Village  Act  declares 
that  policemen  in  cities  shall  be  conservators  of  the  peace,  and 
shall  have  power  to  arrest  with  or  without  process,  all  persons 
who  break  the  peace,  or  are  fonnd  violating  any  ordinance  of 
the  city  or  any  criminal  law  of  the  State,  and  if  necessary,  detain 
such  persons  in  custody  over  night  or  Sunday,  or  until  they 
can  be  brought  b-jfore  the  proper  magistrate.  Starr  &  Curtis' 
111.  Stats.  479. 

Sec.  278  of  said  act  provides  that  in  all  actions  for  the  vio- 
lation of  any  ordinance  of  any  city  the  first  process  shall  be 
a  summons,  provided,  however,  that  a  warrant  for  the  arrest 
of  the  offender  may  issue,  in  the  first  instance,  upon  the  affi- 
davit of  any  person  that  any  such  ordinance  has  been  violated, 
and  that  the  person  making  the  complaint  has  reasonable 
grounds  to  believe  the  party  charged  is  guilty  thereof ;  and  any 
person  arrested  upon  such  warrant  shall,  without  unnecessary 
delay,  be  taken  before  the  proper  officer  to  bo  tried  for  the 
alleged  offense. 
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The  proceeding  must  be  in  the  corporate  name  of  the  city, 
an  1  is  a  civil  action,  in  form,  debt, and  governed  in  all  respects 
by  the  rules  of  procedure  in  civil  cases.  Israel  v.  Jackson- 
ville, 1  Scam.  290 ;  Town  of  Lewiston  v.  Proctor,  27  111.  414; 
Town  of  Havana  v.  Biggs,  68  111.  483 ;  Town  of  Partridge  v. 
Snyder,  78  El.  519;  Webster  v.  The  People,  14  111.  365. 

It  is  not  contended  here  that  if  this  action  had  been  com- 
menced before  the  justice,  by  summons,  any  complaint  or 
other  form  of  pleading  would  have  been  necessary ;  but  the 
argument  seems  to  be  that  because  there  was  an  arrest  of  the 
defendant,  the  case  took  in  some  part  a  criminal  form,  and 
that  a  faihire  to  file  an  affidavit  or  complaint  showing  probable 
cause  and  stating  the  nature  of  the  accusation,  deprived  tlie 
justice  of  jurisdiction  to  hear  the  evidence  and  render  judg- 
ment. Even  if  a  complaint  were  required  to  be  tiled  in  crim- 
inal proceedings  where  the  arrest  was  on  view  (on  which 
question  we  express  no  opinion),  no  analogy  would  be  furnished 
which  would  require  a  complaint  or  other  written  pleading  in 
a  civil  proceeding  to  recover  a  tine  or  penalty  for  breach  of 
a  city  ordinance  where  the  offender  was  arrested  on  view. 
The  fact  that  there  is  an  arrest  either  by  warrant  or  on 
view,  does  not  change  the  proceeding  from  a  civil  to  a  crim- 
inal one.  The  justice  has  jurisdiction  of  the  subject-matter  by 
law,  and  if  the  offender  is  brought  before  him  by  an  arrest  on 
warrant,  or  by  an  arrest  made  on  view,  or  by  the  service  of  a 
summons,  he  will  have  jurisdiction  of  the  parties,  and  may 
proceed  to  the  trial  and  determination  of  the  case. 

True,  an  affidavit  or  complaint  is  necessary  to  authorize  the 
issuing  of  a  warrant,  but  such  affidavit  or  complaint  is  not  the 
foundation  of  the  justice's  jurisdiction  to  hear  the  case  and 
render  judgment  therein,  for  he  might  hear  just  the  same 
case  and  render  the  same  judgment  where  the  action  was 
commenced  by  summons,  and  where  no  affidavit  or  complaint 
Or  written  charge  of  any  kind  was  filed.  In  other  words,  by 
whatever  means  the  justice  obtains  jurisdiction  of  the  defend- 
ant, whether  by  arrest  on  warrant,  arrest  on  view,  or  by 
service  of  summons,  the  practice  and  proceedings  before  the 
justice  lire  to  be  the  fame  as  in  any  other  civil  suit.     It   was 
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said  by  the  Supreme  Court  in  Ewbanks  v.  Town  of  Ashley, 
36  111.  177,  where  a  warrant  for  the  arrest  of  a  defendant  for 
violation  of  an  ordinance  was  issued  by  a  justice  of  the  peace 
without  any  complaint  or  affidavit  being  filed,  "  when  the 
jurisdiction  is  conferred  upon  justices  of  the  peace  in  such 
cases,  it  follows  tliat  it  most  be  held  to  authorize  them  to 
proceed  as  in  any  other  cases.  It  then  results,  as  a  part  of 
their  jurisdiction,  that  they  may  hear  such  cases  without  com- 
plaint." The  warrant  in  Said  case  was  served  as  a  summons, 
but  we  are  unable  to  perceive  how  that  makes  any  diflFerence 
as  to  the  principle  decided.  The  fact  that  no  complaint  is 
necessary  in  a  proceeding  before  a  justice  to  recover  for  the 
violation  of  an  ordinance  was  also  held  in  Town  of  Jackson- 
ville v.  Block,  36  111.  607. 

It  appears  from  the  transcript  of  the  justice  set  out  in  the 
statement  of  facts,  that  the  defendant  was  arrested  while 
committing  the  offense;  that  the  action  was  debt  for  a  penalty 
for  disorder! V  conduct  in  violation  of  Section  1624  Kevised 
Ordinances;  that  the  defendant  pleaded  not  guilty;  that  the 
witnesses  were  sworn  and  testified;  that  the  court  being  fully 
advised,  finds  the  defendant  guilty  of  the  charge  and  assesses 
the  penalty  or  fine  against  him.  This  states  with  reasonable 
certainty  an  offense  against  the  ordinance,  and  one  of  which 
the  justice  had  jurisdiction.  As  it  is  admitted  that  it  was 
lawful  to  bring  defendant  into  court  by  arrqst  on  view,  it  is 
difficult  to  conceive  what  the  justice's  record  lacks  of  showing 
a  regular  proceeding  and  valid  judgment,  unless  we  reverse 
the  holding  of  the  Supreme  Court,  and  say  that  a  complaint 
or  some  other  written  pleading  is  necessary  to  sustain  the 
jurisdiction  of  a  justice  of  the  peace  in  an  action  to  recover  a 
penalty  or  fine  under  an  ordinance.  But  if  the  proceeding 
before  the  justice  had  been  in  fact  irregular,  by  reason  of  a 
failure  to  file  a  complaint,  or  a  sufficient  one,  such  fact  would 
not  warrant  the  judgment  of  the  Criminal  Court  in  dismissing 
the  action  on  motion. 

The  appeal  brought  all  the  parties  before  the  Criminal 
Court,  and  it  was  the  duty  of  that  court  to  hear  and  deter- 
mine the  matter  on  its  merits.     The  appeal  is  not  to  correct 
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some  error  of  law,  but  it  is  to  obtain  a  trial  denovo,  and  the 
court  had  no  power  to  determine  whether  th6  justice  had 
jurisdiction  of  the  subject-matter  until  the  evidence  was  heard. 
"  It  is  well  settled  in  this  court  that  no  advantage  can  be 
taken  in  the  Circuit  Court  of  any  irregularity  in  the  process 
issuing  from  a  justice  of  the  peace  or  its  service.  *  *  * 
The  only  requisite  is  jurisdiction  in  a  justice  of  the  peace;  for 
aught  that  appears  he  had  jurisdiction  in  this  case,  and  the 
suit  should  not  have  been  dismissed."  City  of  Alton  v. 
Kirsch,   eS  111.  261. 

In  that  case  the  Circuit  Court  dismissed  the  suit  on  the 
appeal  for  the  reason  that  the  complaint  filed  before  the  jus- 
tice appeared  to  be  defective;  but  the  Supreme  Court  said, 
the  complaint  in  writing  not  being  necessary,  one  defective  in 
an  important  particular  could  not  deprive  the  Circuit  Court 
of  the  power  to  hear  and  determine  the  case  on  the  facts,  as 
they  might  be  established  in  that  court:  and  in  Town  of 
Jacksonville  v.  Elock,  *w^*a,  it  was  said  that  "no  exception 
was  allowable  in  tlie  Circuit  Court  as  to  the  form  or  service 
of  the  writ,  nor  to  any  proceedings  before  the  justice.  The 
dutv  of  that  court  was  to  hear  and  determine  the  cause  in  a 
summary  manner,  according  to  its  merits."  See  also  Byars  v. 
City  of  Mount  Vernon,  77  111.  467. 

The  argument  of  the  counsel,  that  this  can  not  be  treated 
as  a  civil  proceeding  because,  in  order  to  sustain  it  as  such, 
the  provision  of  our  constitution  forbidding  imprisonment  for 
debt  would  be  violated,  is  without  force.  The  debts  intended 
to  be  embraced  in  that  clause  are  those  arising  ex  contractu. 
It  does  not  include  fines  or  penalties  arising  from  violation  of 
penal  laws.  Kennedy  v.  The  People,  122  111.  649,  and  cases 
there  cited.  The  committal  of  the  defendant  until  the  fine  is 
paid,  is  necessary  in  such  cases,  and  the  power  to  do  so  indis- 
pensable to  the  safety  of  society,  the  preservation  of  good 
order  and  the  enforcement  of  the  ordinances.  Ex  parte 
Bollig,  31  111.  88. 

We  have  carefully  examined  all  the  cases  cited  by  counsel 
for  appellee,  some  of  which  seem  to  have  been  relied  on  by 
the  learned  judge  who  decided  this  case  in  the  Criminal  Court 


FiusT  District — October  Term,  1889.        67 

City  of  Chicasfo  v.  Eenney. 

Tracy  v.  Williams,  4  Conn.,  was  a  criminal  examination,  and 
was  decided  on  a  distinction  between  the  requirement  of  the 
Connecticut  statutes  and  common  law.  So  far  as  the  case 
purports  to  go  on  general  principles,  it  is  contra  to  Lancaster 
V.  Lane,  19  111.  242.  There,  Lancaster  the  justice,  was  sued 
as  a  trespasser  for  issning  an  execution  on  which  a  sale  was 
made.  The  execution  was  issued  to  collect  a  fine  which  had 
been  imposed  bj^  the  justice.  The  docket  of  the  justice  was 
introduced  in  evidence,  and  so  far  as  related  to  jurisdiction,  it 
recited  that:  *'The^^«  was  willingy  fit  in  view  of  the  jus- 
tice. The  justice  imposed  a  fine  of  $5  each,  giving  no  rite  of 
evidence  or  jury."  The  Supreme  Court  held  that  the  justice 
was  entitled  to  be  tried  by  his  docket;  that  it  showed  a  ease 
properly  docketed,  and  that  the  offense  was  committed  in 
view  of  the  magistrate.  "The  offender  was  in  court,  and 
therefore  no  wan*ant  was  necessary  to  bring  him  to  court.  * 
*  *  Being  in  custody  of  the  officer  and  in  court,  and  the 
court  having  jurisdiction  of  his  person  as.  well  as  of  the 
offense,  the  magistrate  could  exercise  the  jurisdiction  to  the 
fullest  extent  by  trying  him."  In  Mayor  of  Newark  v.  Mur- 
phy, 11  Vroom,  145,  the  officer  making  the  arrest  had  no 
authority  under  the  law  to  arrest  for  the  violation  of  ordi- 
nances, and  the  same  is  true  of  the  case  of  Clark  v.  New  Bruns- 
wick, 14  Vroom,  175.  It  is  unnecessary  to  examine  all  the 
cases  cited  in  detail.  It  is  enough  to  say  that  they  are  all 
easily  distinguishable  from  tliis  case. 

The  judgment  must  be  reversed  and  the  case  remanded  to 
the  Criminal  Court  for  further  proceedings  in  accordance  with 
the  law  as  here  stated. 

Heversed  and  remanded. 
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Chables  Counselman  and  Albert  M.  Day 
I  iL^L  V. 

Charles  C.  Collins. 

Agency — Commissioti  Merchant  a — Board  of  Trade — Art  ion  to  Recover 
Commissions  and  Mottey  Paid  for  Losses — Written  Contract  and  Receipt — 
Evidence — Instruction  s —  Verdict. 

1.  In  oVder  to  bind  a  party  by  an  adverse  verdict  upon  conflicting  evi- 
dence, it  is  essential  that  the  jury  should  not  have  been  wrongfully  instructed 
against  him . 

2.  The  fact  that  the  trial  court  gave  a  counter  instruction  does  not  cure 
the  giving  of  an  erroneous  one,  it  being  impossible  to  tell  which  one  the 
jury  regarded,  if  either. 

8.  In  an  action  by  commisftion  merchants  to  recover  an  amount  claimed 
to  be  due  for  commissions  and  money  paid,  the  fact  being  that  a  sum  was 
previously  paid  by  a  third  person  for  defendant  to  plaintiffs,  who  thereupon 
delivered  to  his  attorney  a  receipt  in  full,  this  court  holds  that,  notwith- 
standinfi:  the  execution  and  delivery  thereof,  it  was  admif^sible  for  the 
plaintiffs  to  !<how  that  by  a  previous  agreement  between  thom-ctelves  and  the 
defendant,  the  receipt  had  no  effect  as  to  them;  that  it  was  never  in- 
tended as  a  contract  but  was  made  for  another  purpose. 

[Opinion  filed  December  2,  1S89.] 

Appeal  from  the  Snperior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Tennet,  Hawley  &  Coffeen  and  S.  S.  Gregory, 
for  appellants. 

Messrs.  Fred.  A.  Smith  and  Cratty  Brothers  &  Ash- 
craft,  for  appellee. 

Gary,  P.  J.  The  appellants  sued  the  appellee  for  commis- 
sions and  money  paid  for  losses  on  stock  and  grain  dealings 
on  the  boards  in  New  York  and  Chicago,  in  which  the  appel- 
lants were  agents  of  the  appellee.  The  evidence  is  very 
voluminous,  but  the  part  affecting  the  question  to  be  decided 
may  be  briefly  stated. 


First  District — October  Term,  1889.        69 

Counselnian  v.  Collinn. 

The  losses  of  the  appellee  were  very  great.  Whether  ho 
had  nsed  money  that  he  had  no  right  to  use  was  in  question. 
To  get  him  out  of  difficulty  had  become  a  family  matter. 

A  witness  named  Keep  paid  to  the  appellants  for  the  appel- 
lee $7,500.  The  appellants  were  informed  that  the  money 
was  fnrnished  by  relatives  of  the  appellee,  and  that  Keep 
acted  for  them.  After  the  money  was  paid,  Keep  and  one  of 
the  appellants  informed  the  attorney  of  the  appellee  that  a 
settlement  had  been  made,  and  the  appellants  gave  to  the 
attorney  a  receipts  as  follows: 

"$7,500.  Chicago,  April  13,  1886. 

Received  of  Charles  C.  Collins  seven  thousand  five  hundred 
dollars  in  full  for  all  debts,  claims,  demands,  balances,  stock 
liability,  and  liability  of  every  name  and  nature,  dne  from  him 
at  that  date;  it  being  understood  that  all  accounts  and  dealings 
between  said  Collins  and  the  undersigned  are  this  day  closed 
and  fully  satisfied. 

CODNSELMAN  &  Day." 

Whether  other  considerations  than  the  $7,500  entered  into 
the  settlement  was  a  disputed  matter  on  the  trial.  There  was 
testimony  on  the  part  of  the  appellants,  that  before  the  meet- 
ing at  which  Keep  paid  the  money,  and  at  which  the  appellee 
was  not  present,  ap})ellee  told  the  appellants  to  sign  any  paper 
that  should  be  asked  of  them ;  that  it  would  make  no  differ- 
ence, he  would  pay  his  account  in  full. 

The  court  instnicted  the  jury  :  ''  That  the  paper  in  evidence, 
dated  April  13,  1886,  which  is  in  part  a  receipt  in  full,  is  a 
written  contract,  signed  by  the  plaintiffs,  Counsel  man  &  Day, 
and,  as  they  do  not  dispute  that  they  signed  it  voluntarily,  you 
are  instructed  that  it  amounts  in  law  to  a  written  contract ;  that 
all  matters  prior  to  that  date,  are  finally  adjusted  between 
them  and  discharged ;  so,  if  you  believe  from  the  evidence 
that  it  was  entered  into  by  the  respective  parties  fairly  and  in 
good  faith,  it  shuts  out  all  conversations  or  promises  which 
may  have  OBcnrred  at  that  time  or  prior  thereto,  which  might 
tend  to  vary  or  contradict  its  terms,  and  no  new  promise  to 
pay  plaintiffs  their  claim  made  at  that  time,  or  before  or 
after,  would  make  the  defendant  liable."     So   far   as  relates 
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to  a  snbsequent  promise  the  instruction  is  correct.     1  Ch. 
Cont.  58,  note  ."  k";  1  Pars,  on  Cont  434,  note  "u/' 

Bat  notwithstanding  the  execution  and  delivery  of  the 
receipt  to  the  attorney  of  the  appellee,  it  was  admissible  for  the 
appellants  to  show  that  by  a  previous  agreement  between 
the  parties,  the  receipt  had  no  eiffect  between  themselves ;  that 
it  was  never  intended  as  a  contract,  but  was  made  for  another 
purpose.  The  authorities  to  tliis  point  are  cited  in  1  Green- 
leaf  on  Ev.,  Sec.  284,  note  2,  and  2  Tay.  on  Ev.  967,  note  4. 

What  application  to  the  facts  of  this  case  the  phmse, 
"fairly  and  in  good  faith,"  has,  is  not  easy  to  determine,  but 
it  is  not  susceptible  of  any  meaning  that  could  put  before  the 
jury  the  question  whether  the  receipt  was,  between  the  par- 
ties, intended  to  have,  or  not  to  have,  any  eflfect.  This  is  not 
a  variation  of  a  written  contract  by  parol,  but  showing  by  parol 
that  a  paper  purporting  to  be  a  contract,  is  not  a  contract. 
Earlo  V.  Kice,  111  Mass.  17;  Pym  v.  Campbell,  6  E.  and  B. 
370  ;  88  E.  C.  L.  R. 

That  for  the  appellants  the  court  gave  a  counter  instruction 
is  not  an  answer  to  the  error,  as  it  can  not  be  told  which  the 
jury  regarded,  if  either.  W.,  St.  L.  &  P.  v.  Shacklet,  105  111. 
364;    Levenberger  v.  Paul,  12  111.  App.  635. 

Not  is  it  true,  as  claimed  in  the  brief  for  the  appellee,  that 
as  the  appellants  do  not  claim  a  reversal  because  the  evi- 
dence is  insuflScient,  therefore,  whatever  the  evidence  tends 
to  show  in  favor  of  the  appellee  must  be  taken  as  absolutely 
proven.  It  may  be  conceded  that  a  verdict  for  the  appellee 
uix)n  the  evidence  shown  by  this  record,  with  proper  instruc- 
tions, or  with  none,  if  none  were  asked  by  the  appellants, 
would  be  conclusive.  Probably  that  is  true.  But  in  order  to 
bind  a  party  by  an  adverse  verdict  upon  conflictin:^  evidence, 
it  is  essential  that  the  jury  should  not  have  been  wroi:gly 
instructed   against  him.     Wabash  Ry.  v.  Henks,  91  111.  406. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 
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Michael  C.  McDonald  et  al. 

V. 

George  D.  Rosengarten  et  al. 

Mechanic's  Liens — Aet  to  Amend  Mechanic* 8  Lien  Lato,  Sees.  4-28 — 
Statement  of  Account — Venflcation  of— Affidavit — Trust  Deed — Bill  to 
Foreclose — Leasehold  Interest. 

1.  An  acconnt  is  verified  the  same  as  a  petition  or  plea  by  making  oath 
to  the  truth  of  the  facts  set  forth  therein. 

2.  The  filing  of  a  statement  verified  by  an  affidavit  is  essential  to  the 
creation  of  a  mechanic's  lien. 

3.  Such  statement  is  required  to  set  forth  the  amount  due  after  allowing 
all  credits,  and  the  times  when  the  material  was  furnished,  or  the  labor 
performed,  and  a  correct  description  of  the  property  to  be  charged  with 
the  lien. 

4.  Such  requirements  are  not  met  by  stating  the  amount  due  in  a 
lamp  sum,  aft^r  deducting  all  credits,  without  stilting  any  items  composing 
the  account,  or  showing  what  the  credits  were;  and  stating  that  the  work 
or  contract  was  completed  at  a  certain  time,  without  showing  the  time  or 
times  when  it  was  commenced  or  performed,  or  the  period  during  which 
the  materials  were  furnished  or  the  labor  claimed  for,  rendered. 

5.  Provisions  of  law  which  are  conditions  precedent  to  the  attachment 
of  a  lien  must  be  strictly  complied  with. 

[Opinion  filed  December  2,  1889.] 

lis  ERROR  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Messrs.  WooLFOLK  &  Browning,  for  plaintiffs  in  error. 
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Messrs.  Munrob  &  Geer,  for  defendants  in  error. 

The  General  Assembly  required  persons  asserting  mechan- 
ics' liens  to  file  the  claim  of  lien  setting  forth  the  particulars 
mentioned  in  the  statute,  for  a  purpose.  That  purpose  was  to 
give  information  to  all  concerned  in  the  property  sought  to 
be  charged,  of  the  particulars  which  the  statute  requires  to  be 
stated. 
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"  The  account  or  claim  of  lien  should  bo  certain  and  spe- 
cific as  to  the  amount,  character  and  value  of  the  work  and 
materials  furnished,  and  the  dates  when  the  same  were  fur- 
nished, so  as  to  advise  the  owner,  other  lien  creditors  and  all- 
persons  interested,  of  the  particulars  of  the  demand  sought  to 
be  enforced,  and  enable  them,  if  they  desire  to  do  so,  to  con- 
test the  same."  2  Jones  on  Liens,  Sec.  1404.  In  Noll  v. 
Swineford,  6  Pa.  St.  191,  it  is  said,  upon  the  point  now  in 
hand: 

"  As  the  law  calls  for  nothing  unreasonable  at  the  hand  of 
him  who  wouM  fasten  an  incumbrance  upon  the  property  of  his 
neiglibor,  no  just  ground  of  complaint  is  afforded  by  insisting 
upon  a  rigid  adherence  to  its  provisions.  The  information 
it  exacts  is  or  ought  to  be  entirely  within  the  power  of  the 
creditor  to  give,  and  an  omission  to  put  it  on  the  record  is, 
therefore,  without  excuse.  Indeed,  tiie  great  object  of  the 
statute  in  [)ointingout  the  characteristics  of  the  statement  to 
be  filed  would,  in  the  end,  be  utterly  defeated,  were  wo 
to  indulge  the  laxity  of  practice  which  ignorance  and  careless- 
ness conspire  to  introduce  and  perpetuate." 

In  the  ease  just  cited  it  was  held,  under  a  statute  which 
required  the  mechanic's  lien  claimant  to  file  a  statement  of 
"  the  amount  due,  and  the  nature  or  kind  of  work  done,  or  the 
kind  and  amount  of  material  furnished,  and  the  time  when 
the  materials  were  furnished  or  work  done,"  that  the  state- 
ment must  give  the  amount  claimed  for  the  work  and  mate- 
rials in  distinct  items,  and  also  the  time  when  the  work  was 
done  and  the  time  when  the  materials  were  furnished,  or  the 
lien  would  be  defeated. 

"  Tlie  dates  of  the  items  of  the  claim  should  be  so  stated  as 
to  enable  parties  interested  to  discover  during  what  period 
the  labor  was  done  and  the  materials  furnished.  The  rule 
requires  certainty  to  a  common  intent,  not  precision  in  the 
statement."     2  Jones  on  Liens,  Sec.  1407. 

When  the  statute  requires  the  claim  to  state  the  time  of 
doing  the  work  or  furnishing  tlie  material,  the  claim  must 
give  the  period  during  whicli  the  work  was  done  and  the 
materials  delivered,  or  the  lien  will  be  defeated.  Rush  v. 
Able,  90  Pa.  St.  153;  Valentine  v.  Kawson,  67  Iowa,  179. 
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Not  one  of  the  claims  in  question  shows  the  time  during 
which  the  work  was  dune  or  material  furnished,  and  every 
one  for  that  reason  is  insufficient.  The  most  that  is  shown 
in  any  case  is  the  time  when  the  work  was  completed. 
This  is  not  sufficient.     Lynch  v.  Feigle,  11  Phila.  247. 

In  Phillips  on  Mechanics'  Liens,  Section  359,  it  is  said : 
"  Where  the  claim  must  state  the  time  when  the  materials 
were  furnished  or  the  work  was  done,  this  requirement  must 
be  complied  with,  otherwise  the  claim  will  be  defective.  It 
is  essential  to  the  owner  of  the  building,  the  purchaser,  and 
other  lien  creditors,  to  enable  them  to  trace  out  the  truth  of 
the  claim,  and  guard  against  error  or  imposition."  It  has 
been  held  that  where  the  claim  must  give  the  time  of  doing 
the  work,  it  was  not  sufficient  to  say  it  was  done  between  two 
given  dates.     Ass.  of  Jersey  v.  Davison,  5  Dutch.  415. 

"Statutes  which  require  the  filing  of  a  true  account  of  the 
work  done  or  materials  furnished  necessarily  imj^ly  an  item- 
ized or  detailed  statement  of  the  transactions  which  are  the 
foundation  of  the  lien."     2  Jones  on  Liens,  Sec.  1417. 

Section  2133  of  the  Iowa  code  required  the  creditor  toiile 
a  "just  and  true  statement  or  account  of  the  demand  due  him 
after  allowing  all  credits."  That  is  the  very  language  of  our 
statute.  In  Valentine  v.  Rawson,  57  Iowa,  179,  it  was  held 
that  the  statute  required  the  statement  or  account  to  give  the 
items  of  which  it  consisted  in  detail. 

In  Missouri,  the  statute  provided  that  the  contractor  should 
file  in  the  office  of  the  clerk  of  the  Circuit  Court  a  "just  and 
true  account  of  the  demand  due  him  after  all  credits  liave 
been  given."  In  McWilliams  v.  Allan,  45  Mo.  573,  and 
Graves  v.  Pierce,  53  Mo.  423,  it  was  held  that  the  paper  filed 
must  give  each  item  of  the  account. 

Without  further  examination  of  the  authorities  on  this 
question  it  will  be  sufficient  to  cite  several  others  which  lay 
down  the  same  principle.  Shackelford  v.  Beck,  80  Va.  573; 
Carson  v.  White,  6  Gill.  17-27. 

Tested  by  the  principles  sustained  by  the  authorities  cited, 
each  claim  for  lien  shown  in  the  record  is  utterly  bad  and 
insufficient 
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Counsel  for  plaintiffs  contend  that  the  claims  for  liens  are 
aided  by  averments  in  the  cross-bills  and  proof  in  snpport  of 
them,  and  that  the  mechanic's  lien  law  must  receive  a  liberal 
construction  in  favor  of  the  contractor.  Both  positions  are 
wrong.     Thus  the  latest  author  on  the  subject  says: 

"The  notice  or  claim  can  not  be  amended  after  it  is  filed. 
The  claim  is  not  in  the  nature  of  an  instrument  in  writing 
which  a  court  of  equity  may  reform  in  appropriate  cases.  It 
is  rather  a  prerequisite  to  the  maintenance  of  a  proceeding 
which  gives  the  plaintiff  an  extraordinary  remedy,  and  to 
receive  the  benefit  of  this  he  must  comply  with  the  terms  on 
which  the  statute  affords  this  remedy."  2  Jones  on  Liens, 
Sec.  1455. 

The  Supreme  Court  of  Illinois  has  uniformly  denied  the 
rule  insisted  upon  by  plaintiffs.  To  quote  authorities  on  the 
])oint  seems  useless,  but  we  give  some  of  them.  In  Belanger 
V.  Hersey,  90  111.  72,  it  is  said : 

"The  statute  which  gives  a  mechanic  a  lien  is  in  derogation 
of  the  common  law  and  must  receive  a  strict  construction,  and 
no  person  can  obtain  a  lien  under  it  unless  a  clear  compliance 
is  shown  with  the  requirements  of  the  statute." 

Other  cases  enforce  the  same  rule  of  construction.  Ste- 
phens V.  Holmes,  64  111.  336;  Rothgerber  v.  Dupuy,  64  111. 
452;  Canisius  v.  Merrill,  65  111.  67. 

MoBAN,  J.  Defendants  in  error  filed  their  bill  to  foreclose 
a  trust  deed  upon  a  certain  leasehold  interest  in  a  lot  situate  in 
Chicago,  and  made  plaintiffs  in  error  parties  defendant,  as  parties 
who  claimed  some  interest  in  or  lien  upon  the  premises,  and 
alleged  that  such  interests  or  claims,  if  any,  were  subject  to 
the  lien  of  said  trust  deed.  Each  of  the  ten  plaintiffs  in  error 
answered  and  filed  a  cross-bill  setting  up  a  mechanic's  lien 
upon  the  leasehold  interest  for  work  done  and  materials  fur- 
nished in  the  erection  of  a  building  thereon.  On  the  hearing 
the  court  denied  the  liens  claimed  and  dismissed  the  several 
cross-bills,  which  action  of  the  court  is  assigned  as  error. 

The  contracts  on  which  the  respective  claims  for  lien  were 
based,  were  original  contracts  with  the  alleged  owner  of  the 
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leasehold,  and  were  made  ini  the  year  1S8S,  after  tlie  amend- 
ments of  the  mechanic's  lien  law  passed  in  1887,  wore  in  force. 
Yarious  considerations  and  arguments  are  urged  a;j:ainst,  and 
in  support  of  the  action  of  the  court  in  denying  the  mechan- 
ic's liens,  and  counsel  have  filed  elaborate  briefs  and  cited 
many  authorities  in  support  of  these  various  contentions.  We 
find  it  unnecessary  to  discuss  all  the  points  made  by  counsel, 
as  we  are  of  opinion  that  the  action  of  the  court  must  be  sus- 
tained on  the  one  ground,  without  reference  to  any  other,  that 
the  plaintiffs  in  error  failed  to  comply  with  the  requirements 
of  the  act  to  amend  the  mechanic's  lien  law  approved  May 
31,  1887.  By  said  act,  section  4  of  the  lien  law  was 
amended  to  read  as  follows:  "Every  creditor  or  contractor 
who  wishes  to  avail  himself  of  the  provisions  of  this  act  shall 
file  with  the  clerk  of  the  Circuit  Court  of  the  county  in  which 
the  building,  erection,  or  other  improvement  to  be  charged 
with  the  lien  is  situated,  a  just  and  true  statement  or  account 
or  demand  due  him  after  allowing  all  credits,  setting  forth  the 
times  when  such  material  was  furnished  or  labor  performed, 
and  containing  a  correct  description  of  the  property  to  be 
charged  with  the  lion,  and  verified  by  an  affidavit  Any  per- 
son having  filed  a  claim  for  a  lien  as  ])rovided  in  this  section, 
may  bring  a  suit  at  once  to  enforce  the  same  by  bill  or  por- 
tion in  any  court  of  competent  jurisdiction  in  the  county 
where  the  claim  for  a  lien  has  been  filed." 

Section  28  as  amended  is  as  follows:  "No  creditor  shall  be 
allowed  to  enforce  a  lien  created  under  the  provision  of  this 
act  as  against  or  to  the  prejudice  of  any  otiier  creditor  or 
incumbrancer  or  purchaser,  unless  a  claim  for  a  lien  shall 
have  been  filed  with  the  clerk  of  the  Circuit  Court,  as  pro- 
vided in  section  four  of  this  act,  within  four  months  after 
the  last  payment  shall  have  become  due  and  payable.  Suit 
shall  be  commenced  within  two  years  after  filing  such  claim 
with  the  clerk  of  the  Circuit  Court,  or  the  lien  shall  be 
vacated." 

Plaintiffs  in  error  attempted  to  comply  with  the  require- 
ments of  section  4,  by  filing  with  the  clerk  statements  which 
are  all  substantially  alike,  which  give  no  items  of  the  labor 
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or  materials,  do  not  6ct  forth  the  times  when  tlie  materials 
w^re  furnished  or  the  labor  performed,  except  that  in  some 
of  the  statements  of  claim,  speaking  of  tlio  performance  of 
the  particular  contract  or  work  for  which  the  claim  is  made, 
it  is  stated  that  it  was  done  or  completed  on  or  about  May  25, 
1888. 

We  think  it  at  least  doubtful  whether  such  a  statement 
of  claim  is  a  compliance  with  the  statute. 

The  phraseology  of  section  4  is  reiidered  inapt,  clnmsy 
and  somewhat  uncertain  by  the  use  of  the  conjunction  '*  or  " 
between  the  words  "  account "  and  "  demand,"  and  there  is 
force  in  the  suggestion  of  counsel  for  defendants  in  error  that 
the  true  sense  is  rendered  by  rejecting  said  "  or"  and  inserting  in 
its  place  the  words  "of  the," so  that  the  phrase  would  read  "a 
just  and  true  statement  or  account  of  the  demand  due  him." 
However  that  may  be,  it  is  clear  that  the  document  to  be  filed 
with  the  clerk,  whether  it  be  called  a  statement,  an  account,  or  a 
demand,  is  required  to  set  forth  the  amount  due  after  allowing 
all  credits,  and  the  times  when  the  material  was  furnished  or 
the  labor  performed,  and  a  correct  description  of  the  property 
to  be  charged  with  the  lien.  These  requirements  are  cer- 
tainly not  met  by  stating  the  amount  due  in  a  lump  sum, 
after  deducting  all  credits,  without  stating  any  items  compos- 
ing the  account,  or  showing  what  the  credits  were ;  and  stating 
that  the  work  or  contract  was  completed  at  a  certain  time, 
without  showing  the  time  or  times  when  it  was  commenced, 
or  performed,  or  the  period  during  whicli  the  materials  were 
furnished  or  the  labor  claimed  for  ren«lered. 

The  statute  requires  the  statement  of  something  more  than 
the  amount  due  after  allowing  all  just  credits.  What  is 
called  for  is  a  statement  or  account  of  the  claim  or  demand, 
just  and  true;  that  is,  amounts,  dates  and  periods.  Similar 
provisions  in  the  statutes  of  other  States  have  been  construed 
to  require  itemized  and  detailed  statements  of  the  transac- 
tions on  which  the  claim  for  lien  is  based.  See  2  Jones  on 
Liens,  Sec.  1417,  and  Phillips  on  Mechanics'  Liens,  Sec.  349, 
and  cases  cited  by  those  authors. 

It  is  contended  by  counsel  for  plaintiffs  in  error  that  the 
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statute  ia  to  be  liberally  construed  to  ejBEect  its  purpose  in 
securing  the  lien  provided  for.  The  rule  generally  announced 
is  that  the  law,  giving,  as  it  does,  an  extraordinary  remedy  to 
one  class  of  persons,  is  to  be  strictly  construed.  Belanger  v. 
Hersey,  90  111.  70;  Stephens  v.  Holmes,  64  111.  334.  Of  course 
no  construction  is  to  be  adopted  which  tends  to  defeat  the 
object  of  the  statute,  but  provisions  of  the  law  which  aro 
conditions  precedent  to  the  attachment  of  any  lien,  must  be 
strictly  complied  with,  and  where  the  statute  requires  the  giv- 
ing of  a  notice  of  the  tiling  of  the  statement  and  the  char- 
acteristics of  such  notice  or  statements  are  specified  in  the 
statute,  to  hold  that  a  notice  or  statement  not  setting  forth 
the  matters  required  was  sufficient,  would  be  to  defeat  the 
obiect  of  the  law. 

The  statement  or  account  which  is  to  be  filed  is  required  to 
be  verified  by  affidavit.  None  of  the  statements  or  accounts 
tiled  by  the  plaintiffs  in  error  were  verified  by  affidavit. 
Each  claimant  attached  to  the  claim  tiled,  an  affidavit  stating 
that  he  performed  the  labor  and  furnished  the  materials  set 
forth  in  the  above  named  statement  of  claim,  and  that  there 
is  now  due  him  for  said  labor  and  materials,  after  allowing  all 
credits  and  set-offs,  the  sum  of  (stating  the  amount  claimed) 
which  afBant  charges  and  alleges  is  a  lien  upon  the  said  above 
described  premises.  Such  an  affidavit  is  not,  and  does  not 
purport  to  be  a  verification  of  the  statement  of  accounts. 
To  verify  an  account  is  the  same  as  to  verify  a  petition  or  a 
plea,  and  that  is  always  done  by  making  oath  to  the  truth  of 
the  statement  of  the  facts  as  set  forth  in  the  petition  or  plea. 

The  tiling  of  a  statement  vervfied  by  an  affidavit  is  essential 
to  the  creation  of  the  lien.  The  statements,  even  if  they 
would  pass  in  other  respects,  were  all  fatally  defective  in  this. 
Phillips  on  Mechanics'  Liens,  Sec.  366;  Conklin  v.  Wood,  3 
R  D.  Smith,  662. 

We  rest  the  affirmance  of  the  decrees  dismissing  the  cross- 
bills especially  on  this  ground  of  lack  of  verification  of  the 
statements. 

Decrees  affirmed. 
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Canute  R.  Matson  and  J.  M.  Kelsey 

V. 

Robert  K.  Davies  and  J.  M.  Da  vies. 


Replevin — Appeal  from  JunHce  Court — Dismissal  of— Failure  to  award 
Return — Bill  of  Exceptions — Absence  of. 

In  the  absence  from  the  record  of  evidence  to  the  contrary  this  court  will 
presume  the  judgment  of  the  trial  court  to  have  been  correct 

[Opinion  filed  December  2, 1889.] 

In  error  to  the  County  Court  of  Cook  County;  the  Hon. 
KicHARD  Prendergast,  Judge,  presiding. 

Messrs.  H.  T.  &  L.  Helm,  for  plaintiffs  in  error. 

Messrs.  Moses,  Newman  &   Pam,  for  defendants  in   error. 

Gary,  P.  J.  On  motion  of  the  plaintiffs  below,  defendants 
here,  the  County  Court,  probably  without  notice  to,  or  appear- 
ance by  the  adverse  party,  defendant  below,  plaintiff  here, 
dismissed  a  replevin  suit,  pending  in  that  court  on  appeal  from 
a  justice  of  the  peace,  without  awarding  a  return  of  the  prop- 
erty.    The  omission  is  now  assigned  as  error. 

There  is  no  bill  of  exceptions.  Probably  the  plaintiffs  in 
error  had  no  notice  of  the  action  of  the  court  during  the 
term.  If  tliis  were  an  original  question  it  would  seem  that 
the  plaintiffs  in  error  ouu:ht  to  have  redress;  that,  being 
entitled,  prima  facie^  to  a  return  of  the  property  when  the 
plaintiffs  below  dismissed  their  suit,  it  is  error  in  the  judg- 
ment of  the  County  Court  not  to  award  it  to  them,  unless 
some  reason  for  not  doing  so,  or  that  they  had  an  opportunity 
to  put  upon  the  record  the  fact,  if  fact  it  be,  that  there  was 
no  such  reason,  is  shown.  But  the  law  of  this  State  is  settled 
by  numerous  decisions  that  the  judgment  below  will  "  be 
presumed  to  be  correct,  where  it  is  not  shown  by  the  record 
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to  bo  otherwise."  Blair  v.  Ray,  103  111.  615;  same  ca^*e,  6 
111.  App.  453,  where  tin's  presumption  sustained  the  probably 
exjpartCj  and  if  ex  parte,  probably  erroneous,  disposition  of  a 
replevin  suit. 

In  Vinyard  v.  Barnes,  124  III.  346,  the  same  doctrine  is 
reiterated,  though  there  the  attack  upon  the  judgnient  in 
replevin  was  collateral.  It  is  therefore  to  be  ])resuined  on 
this  writ  of  error,  though  probably  it  is  not  true,  **  tliat  it 
was  made  to  appear  to  the  court  that  the  plaintiff  in  the  suit 
had  became  entitled  to  the  possession  of  the  property."  Cafe© 
last  cited. 

What  remedy  may  be  had  on  that  part  of  the  condition  of 
the  bond  providing  for  the  payment  of  all  costs  and  damages 
occasioned  by  wrongfully  suing  out  said  writ  of  replevin,  or 
by  following  the  case  of  Bruner  v.  Dyliall,  42  III.  34,  is  not  a 
subject  for  present  consideration,  but  the  remedy  now  sought 
is  barred  by  a  principle  of  decision  which  only  the  Supremo 
Court  or  the  Legislature  may  change. 

AJirmed. 


Andrew  G.  Lundberg 

V. 
Wn.LIAM    BOLDENWECK. 


^      701 
51     193, 


Mun ietpal  Corporations  —  Supervisor  —  Compensation — Payment — 7«- 
junction — Sees,  1  and  4,  Art,  13^  Chap,  139  R.  S, — Fraudulent  Claim. 

Upon  a  bill  fifed  by  a  tax  payer  to  enjoin  the  delivery  of  a  town  warrant 
to  defendant,  for  his  compensation  as  town  supervisor,  it  being  alleged 
that  his  bill  for  services  rendered  was  incorrect,  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  decree  in  behalf  of  the  complainant. 

[Opinion  filed  December  2, 1889.] 


Appkal  from  the  Circuit  Court  of  Cook  County;  the  Hon, 
LoKii<  C  CoLLii^s,  Judge^  presiding. 
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Messrs.  Walkeb  &  Judd,  for  appellant. 
Mr.  H.  H.  Anderson,  for  appellee. 

Garnett,  J.  The  bill  in  this  case  was  filed  by  appellee,  a 
taxpayer  of  the  town  of  Lake  View,  in  Cook  county,  to  enjoin 
the  delivery  of  a  town  warrant  to  appellant  for  his  compensa- 
tion as  supervisor  of  the  town  for  the  period  beginning  in 
April,  18SS,  and  ending  March  3,  1889. 

The  bill  alleges  that  during  that  period  Lundberg  trans- 
acted no  business  whatever  for  the  town  other  than  seven 
days'  attendance  within  the  town  as  a  member  of  the  board  of 
auditors  of  the  town;  that  for  such  attendance  he  is  entitled 
to  only  $1.50  per  day,  but  that  the  board  of  auditors  allowed 
his  claim  to  the  amount  of  $584.50,  for  818  days'  service  in 
the  town  and  forty -two  days'  service  outside  of  the  town,  and 
had  ordered  the  town  ck*rk  to  issue  to  Lundberg  a  warrant 
upon  the  funds  of  the  town  for  the  sum  of  ,$584.50. 

The  town  clerk  and  Lundberg  were  made  defendants,  and 
an  injunction  prayed  for  to  restrain  the  delivery  of  the  war- 
rant The  town  clerk  answered,  confessing  the  bill,  and 
Lundberg  demurred.  The  demurrer  was  overruled,  and  a 
decree  entered  as  prayed  for,  from  which  Lundbeig  appeals. 
Sec.  1,  Art.  13,  Chap.  139,  II.  S.,  provides  that  in  each  town 
the  supervisor,  town  clerk  and  justice  of  the  peace  of  the  town 
shall  constitute  a  board  of  auditors.  Sec.  4  of  the  same  arti- 
cle requires  the  board  of  auditors  to  examine  and  audit  all 
charges  and  claims  against  the  town,  and  the  compensation  of 
all  town  oflBcers,  except  the  compensation  of  supervisors  for 
countv  services. 

In  Fitzgerald  v.  Harms,  92  111.  372,  it  was  decided  that  a 
court  of  equity  can  not  interfere  by  injunction  with  the  action 
of  a  board  of  countv  commissioners  in  alio  wins:  the  amount 
of  a  contractor's  bilTfor  work  and  materials  on  tlie  county 
court  house.  There  the  authority  of  tlie  county  board  was  to 
examine  and  settle  all  accounts  against  the  county.  The  court 
declined  to  inquire  whether  the  claim  of  Harms,  the  con- 
tractor, was  meritorious  or  not,  holding  that  the  action  of  the 
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board,  in  a  matter  intrnsted  to  them  by  law,  was  final  unless 
frand  is  shown.  This  ruling  can  not  be  disputed.  But  the 
bill  filed  in  this  case  charges  that  on  March  3,  1889,  appellant 
rendered  his  bill  for  318  dajs  of  service  in  the  town  at  $1.50 
per  day,  and  forty-two  days  outside  of  the  town  at  J2.50 
per  day,  and  that  he  was  elected  to  the  oflSce  in  April,  1888. 
If  these  allegations  are  true,  it  is  apparent  that  appellant 
rendered  his  bill  for  services  covering  at  least  twenty-eight 
more  days  than  had  then  elapsed  in  the  entire  period  after 
his  election,  including  Sundays.  The  board  could  not  have 
failed  to  perceive  that  the  services  alleged  could  not  have 
been  performed,  unless  they  were  ignorant  and  stupid  beyond 
all  belief.  The  allegations  of  the  bill  may  not  be  true,  but 
they  present  a  prima  facie  case  of  fraud  and  required  an 
answer.    The  decree  is  affirmed. 

Decree  affirmed. 


Philip  S.  Kingsland  et  al. 

V. 

Herman  Koeppe  et  al.  J?   \l\ 


35      81 
187$  344 

l"85      81 
,  68    254 


Same 

'^*  !  36  ,  811 

Same.  ■^i 

67    331 

Negotwhle  In sti'umenfd— Corporation  Notes — Guaranty — Indorsement —  ^    si 

Etidetiee — Proposition  qf  Law,  ' 

SS      81 
_70^  156 

1.  In  a  case  tried  without  a  jury,  the  finding  of  the  court  must  stand 
unless  it  appears  to  have  been  based  upon  an  erroneous  view  of  the  law. 

2.  The  writing  of  his  name  by  the  payee  of  a  note  on  the  back  thereof 
implies  a  contract  that  parol  evidence  is  inadmissible  to  vary. 

3.  On  a  blank  indorsement  by  a  stranger  to  the  note  the  law  implies  no 
contract,  but  presumes,  in  the  absence  of  evidence  to  the  contrary,  the  assump- 
tion of  a  contract  of  guaranty. 

4.  The  presumption  is,  unless  the  facts  are  shown  to  have  been  other- 
wise, that  the  indorsement  was  placed  upon  the  note  when  the  same  was 

YoLXXXYft 
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made,  and  therefore  was  intended  as  a  guaranty  supported  by  the  original 
consideration  of  the  note. 

5.  Evidence  as  to  conversations  between  the  parties  at  the  time  of  the 
indorsement,  is  admissible  in  such  case,  and  it  is  a  question  of  fact  whether 
such  signer  did,  in  fact,  intend  that  personal  liability  as  guarantor  should 
be  incurred  or  not. 

6.  Harmless  errors  can  not  be  complained  of. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BoLLiN  S.  Williamson,  Judge,  presiding. 

Messrs.  Tbnnbt,  Hawlby  &  Coffeen,  for  appellants, 

Mr.  S.  P.  DouTHABT,  for  appellees. 

Gary,  P.  J.  These  are  actions  by  the  appellants  against 
the  appellees  as  guarantors  of  promissory  notes  of  a  corpora- 
tion, payable  to  the  appellants,  upon  which  the  appellees  had 
indorsed,  at  the  time  the  notes  were  made,  their  names  in 
blank. 

The  appellees  were  all  members  of  an  executive  committee 
of  the  corporation,  to  which  committee  had  been  delegated  by 
the  corporation  the  power  to  procure  the  machinery,  which 
was  the  consideration  of  the  notes.  That  committee  had 
intrusted  to  one  of  their  number,  not  an  appellee,  the  details 
of  making  the  contract  with  the  appellants,  and  he  had  agreed 
that  for  the  deferred  payments  for  the  machinery,  the  cor- 
poration should  give  notes  indorsed  by  the  executive  com- 
mittee individually.  Whether  the  appellees  knew  before  tlie 
machinery  was  furnished,  of  that  agi-ecment  that  they  should 
indorse,  was  a  subject  of  conflicting  testimony  on  the  trial. 
There  was  also  an  irreconcilable  conflict  in  the  testimony  as 
to  what  happened  when  the  notes  were  made,  with  a  pre- 
ponderance in  the  number  of  witnesses  in  favor  of  the  appel- 
lees, and  as  to  the  probabilities,  in  favor  of  the  appellants. 
The  case  was  tried  without  a  jury,  and  the  finding  by  the 
court,  in  a  case  of  such  conflict,  must  stand,  unless  it  appears 
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to  be  based  upon  a  wrong  view  of  the  law.  Field  v.  C.  &  R. 
I.  R.  K.  Co.,  71  111.  458,  and  cases  there  cited.  Tlie  record 
recites  that,  the  evidence  being  all  in,  "Thereupon  the  court 
held  the  following  proposition  of  law  at  the  request  of  the 
plaintiffs : 

"  The  court  holds  that  representations  made  by  the  plaintiffs 
to  the  defendants,  at  the  time  the  notes  in  question  were  exe- 
cuted, that  the  defendants  would  not  make  themselves  h'able 
by  signing  their  names  on  the  back  of  the  notes,  would  not 
constitute  a  defense  to  this  suit,  even  if  the  defendants  were 
thereby  induced  to  si^  their  names  on  the  back  of  the 
notes  in   the  manner  shown  by  said  notes." 

Plaintiffs  asked  the  court  to  hold  the  following  proposi- 
tion of  law:  "The  court  holds  that  the  contract  implied  by 
law  from  the  position  of  the  defendants'  names  on  the  back  of 
notes  described  in  the  declaration,  can  not  be  varied  or 
lessened  by  parol  evidence  that  the  defendants  were  not  to  be 
personally  liable.'*  The  court  refused  so  to  do,  to  which 
ruling  plaintiffs  excepted.  The  court  further  held  that  it  was 
competent  and  admissible  for  the  defendants  to  show  by  parol 
evidence  that  the  plaintiffs  agreed  with  them  at  the  time  the 
notes  in  suit  were  executed,  that  they  should  not  be  held  per- 
sonally liable  in  any  way  if  they  would  sign  their  names  on 
the  backs  of  the  notes,  and  if  such  were  the  facts  the  plaint- 
iffs were  not  entitled  to  recover,  to  which  ruling  of  the  court 
the  plaintiff  excepted. 

It  is  undoubtedly  the  law  that  the  name  of  the  payee  writ 
ten  by  him  in  blank  on  the  back  of  a  note,  implies  by  law 
a  contract,  that  parol  evidence  is  inadmissible  to  vary. 
Johnson  v.  Clover,  121  111.  283,  where  that  doctrine  was 
applied,  although  the  payee  had  written  his  name  twice.  It 
was  unsuccessfullv  contended  that  the  first  indorsement  was 
enough  to  pass  the  title  to  the  note,  and  the  second  must 
therefore  be  for  some  other  purpose,  to  be  shown  by  parol. 
The  former  cases  are  there  cited.  But  on  a  blank  indorse- 
ment, by  a  stranger  to  the  note,  the  law  implies  no  contract. 
It  presumes  as  a  fact  in  the  absence  of  evidence  to  the  con- 
trary, that  the  parties  made  for  themselves  a  contract  of  guar- 
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antj;  so  it  presumes  the  parties  were  sui  juris  and  compos 
7n€ntis, 

The  language  of  the  decisions  in  tliis  State  upon  the  subject 
has  not  been  always  well  guarded,  but  the  effect  of  the  decis- 
ioDS  has  been  uniform.  In  the  iirst  case  where  it  was  a  mat- 
ter for  decision,  Cushraan  v.  Dement,  3  Scam.  497,  though  it 
had  been  discussed  in  Camden  v.  McKoy,  same  vohime,  437, 
such  an  indorsement  was  held  to  hQ  prima  facie  evidence  of 
a  liability  in  the  capacity  of  guarantor,  "  liable  to  be  rebutted 
by  parol  proof,"  and  in  the  last  case,  so  far  as  the  briefs  in 
this  case  show,  it  is  reiterated  that  such  an  indorsement 
"raises  a  presumption  only  that  it  is  intended  thereby  to 
assume  the  liability  of  a  guarantor,  which  may  be  rebutted  by 
proof  that  the  real  agreement  between  the  parties  was  differ- 
ent."    Eberhart  v.  Page,  89  111.  550. 

It  is,  then,  always  a  question  of  fact  what  the  parties 
intended.  If  nothing  is  shown  but  the  note  with  the  blank 
indorsement,  the  presumption  is  that  the  indorsement  was 
placed  there  when  the  note  was  made :  Stewart  v.  Smith,  28 
111.  397;  White  v.  Weaver,  41  111.  409;  and  therefore  was 
intended  as  a  guaranty,  supjwrted  by  the  original  considera- 
tion of  the  note.     Joslyn  v.  Collinson,  26  III.  61. 

But  the  presumption  of  intention  to  guarantee  is  open  to 
rebuttal  by  showing  the  real  agreement,  as  much  as  the  pre- 
sumption of  the  date  of  indorsement  is,  by  showing  when  it  was 
in  fact  made.  All  conversation  between  the  parties,  therefore, 
at  the  time  of  the  indorsement,  is  admissible  in  evidence,  and  it 
is  a  question  of  fact  whether  the  parties  did,  in  fact,  intend 
what  the  law  presumes  they  did  intend,  when  what  they  did 
intend  is  not  shown ;  and  if  it  is  shown  by  such  conversation 
that  in  fact  no  personal  liability  was  intended  to  be  assumed 
bv  the  indorsers,  then  none  was  incurred. 

The  first  proposition  held  by  the  court  was  more  favorable 
to  the  appellants  than  this  view  of  the  law  warrants.  The 
member  of  the  committee  who  made  the  contract  with  the 
appellants  also  indorsed  the  notes,  and  was  a  defendant  below. 
He  withdrew  his  plea  and  judgment  was  entered  against 
him.     If  that  was  an  irregularity  it  did  appellants  no  harm, 
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and  they  can  not  complain  of  it.     Clause  v.  Bullock,  20  111. 
App.  113. 

There  is  no  error,  and  the  judgments  are  aflirmed.  The 
cases  are  alike  in  the  questions  made,  and  they  have  been  sub- 
mitted hei-e  on  one  set  of  briefs. 

Jvdgment  affii'med. 


John  Z.  Little  and  Elizabeth  C.  Little 

V. 

John  W.  Dyer. 

Landlord  and  Tenant^Leaae — Conditions — Warrant  of  Attorney — 
Rent — Judgment  by  Confession — Fraudulent  Representations, 

1.  The  filing  of  a  cognovit  in  an  action  for  the  recovery  of  rent,  acknowl- 
edging the  cuufte  of  action,  the  amount  of  damages,  and  releasing  all  errors 
in  conformity  with  a  condition  in  a  lease  naming  a  certain  person  as  attor- 
ney for  the  lessees  with  such  powers,  operates  to  bind  the  parties  executing 
the  same,  and  no  mere  error  up  to  and  including  the  entry  of  judgment 
can  be  urged  as  a  reason  for  the  reversal  thereof,  unless  a  want  of  jurisdic- 
tion or  exercise  of  power  not  given,  is  shown. 

2.  It  is  the  duty  of  a  lessee,  upon  the  discovery  that  representations 
which  induced  the  hiring  of  the  premises  were  fraudulent,  to  rescind  the 
lease,  if  it  is  desired  to  escape  its  obligations.  Failing  to  do  so  amounts  to 
an  election  to  continue  the  same  in  force,  and  to  abide  by  its  covenants. 

3.  Fraudulent  representations  made  to  induce  the  acceptance  of  a  lease 
under  seal,  can  not  be  relied  upon  as  a  defense  in  an  action  thereon;  the 
remedy'  of  the  injured  party  in  such  cases  is  in  equity. 

4.  Upon  the  cancellation  of  a  lease  the  delivery  by  the  lessee  of  his  copy 
to  the  lessor  can  have  no  effect  upon  the  warrant  of  attorney  provided  for, 
in  the  absence  of  a  binding  agreement  canceling  the  same. 

[Opinion  filed  December  %  1889.] 

In  ekrob  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawks,  Judge,  presiding. 
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Mr.  J.  TV.  Mebbiam,  for  plaintiflEs  in  error. 
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Messrs.  Flower,   Smith  &  Musgrayb,  for  defendant  in 
error. 


Gaknett,  J.  By  lease  dated  March  6,  1887,  John  W. 
Dyer  demised  to  John  Z.  Little,  Elizabeth  C.  Little,  George 
O.  Morris  and  Annie  £.  Morris,  the  premises  known  as  the 
Standard  Theatre  in  Chicago,  and  all  the  scenerj  and  equip- 
ments thereof,  for  a  term  of  three  years,  four  months  and 
some  days,  the  exact  term  not  appearing  in  the  record.  The 
lessees  entered  into  possession  of  tho  premises,  using  the  same 
for  theatrical  business,  until  about  July  14, 1887,  when  the 
lease  was  canceled,  and  a  new  lease  under  seal,  for  the  same 
premises  and  personal  property,  was  made  by  Dyer  to  the 
plaintiflfa  in  error  and  Charles  O.  White  for  a  term  beginning 
September  1, 1887,  and  ending  June  30,  1890.  The  lessees  by 
the  terms  of  the  last  lease  agreed  to  pay  as  rent  for  the  term, 
the  sum  of  $36,0<)0,  which  was  to  be  paid  in  installments  as 
specified  in  the  lease,  and  all  water  rents,  gas  bills,  cost  of  elec- 
tric light,  all  license  fees,  and  personal  property  taxes,  levied 
during  the  term  on  the  property  demised;  that  in  case  they 
failed  to  pay  the  water  rates  and  gas  bills,  the  lessor  might 
pay  them,  and  the  amounts  so  paid  should  be  deemed  so 
much  additional  rent.  The  premises  were  occupied  by  the 
lessees  until  December  3,  1888,  when  the  term  was  ended  by 
mutual  consent.  In  the  lease  dated  July  14,  1887,  there  was 
this  clause : 

"  The  party  of  the  second  part  hereby  irrevocably  consti- 
tutes C.  H.  Remy  or  any  attorney  of  any  court  of  record  of 
this  State,  attorney  for  him,  her  and  them,  in  his,  her  or  their 
name,  on  default  of  any  of  the  covenants  herein  to  enter  his, 
her  or  their  appearance,  in  any  court  of  record,  waive  proc- 
ess and  service  thereof  against  any  one  or  more  of  all  of  said 
parties  of  the  second  part  in  favor  of  said  party  of  the  first 
pai't  for  forcible  detainer  of  said  premises,  with  costs  of  said 
suit,  or  to  confess  judgment  from  time  to  time  for  any 
rent  which  may  be  then  due  by  the  terms  of  this  lease,  with 
costs,  and  to  waive  all  errors  and  all  rights  of  appeal  from 
any  such  judgment  or  judgments." 
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On  May  17,  1889,  Dyer  filed  in  the  Superior  Court  his 
declaration  against  the  plaintiffs  in  error  (White  having  died 
as  it  is  said)  alleging  there  was  due  him,  under  the  lease,  the 
sum  of  $6,772.53,  and  attached  to  the  declaration  a  copy  of 
the  lease.  At  the  same  time  a  cognovit  was  tiled  in  the  case 
signed  by  C.  H.  Kemy,  as  attorney  for  the  defendants, 
acknowledging  the  cause  of  action,  tlie  amount  of  damages, 
and  releasing  all  errors  in  entering  the  judgment  At  the 
same  term  the  defendants  appeared  and  moved  the  court 
upon  affidavits  then  presented,  to  set  aside  the  judgment  and 
give  defendants  leave  to  plead.  The  motion  was  overruled 
and  this  writ  of  error  was  sued  out  to  reverse  the  judgment 
as  well  as  the  action  of  the  court  in  overruling  the  motion. 

The  waiver  of  errors  is  binding  on  the  parties  executing 
the  warrant  of  attorney,  and  no  more  error  up  to  and  inchid- 
ing  the  entry  of  judgment  can  be  urged  as  a  reason  for 
reversal  of  the  judgment,  unless  a  want  of  jurisdiction  or 
exercise  of  power  not  given,  is  shown.  Frear  v.  Com.  Nat. 
Bank,  73  111.  473;  Hall  v.  Hamilton,  74  111.  437. 

The  only  point  that  can  be  said  to  touch  the  jurisdiction,  is 
that  the  warrant  of  attorney  did  not  authorize  any  judgment, 
except  against  the  plaintiffs  in  error  and  Charles  O.  White 
jointly.  We  think  the  warrant  gave  power  to  confess  a  judg- 
ment for  rent  against  all,  or  any  number  of  the  lessees,  and 
in  any  event  that  Knox  v.  Winsted  Savings  Bank,  57  111.  330, 
answers  the  question  (adversely  to  plaintiffs  in  error. 

Aside  from  jurisdictional  infirmities  and  absence  of  the 
power  exercised,  a  case  of  this  character  comes  to  a  court  of 
review  upon  equitable  features;  tlie  burden  is  therefore  upon 
the  defendant  to  show  that  the  merits  of  the  case  are  with 
him,  and  the  question  is  whether  the  defendant  should  have 
been  allowed  to  plead.  Knox  v.  Winsted  Savings  Bank,  supra. 
Turning  to  the  affidavits  to  ascertain  the  merits  of  the  case, 
we  find  it  alleged,  that  prior  to  the  making  of  the  first  lease 
Dyer  made  representation  to  the  lessees  therein  as  to  the 
receipts  of  the  theatre  for  some  months  prior  to  that  time,  as 
to  its  then  current  business,  as  to  the  amount  of  the  expenses 
necessary  to  run  the  theatre,  and  as  to  the   intention  of  the 
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proprietor  of  another  place  of  amusement  in  the  vicinity  to 
close  the  same,  all  of  which  statements  aiSants  say  were  false 
and  known  by  Dyer  to  bo  false;  th^t  the  previous  receipts, 
daring  the  time  specified,  were  not  more  than  about  half 
as  large  as  represented  by  Dyer;  that  the  expenses  were  about 
fifty  per  cent  larger  than  stated  by  him;  that  the  first  four 
weeks'  expenses  of  running  the  theatre  under  the  first  lease 
with  the  same  employes  and  ex}>en6e8  as  under  Dyer's  man- 
agement was  from  $100  to  $200  per  week  larger  than  the 
amount  so  represented  by  Dyer,  and  that  the  place  of  amuse- 
ment in  the  vicinity  which  Dyer  assured  them  was  to  be 
closed  had  been  ever  since  kept  open  and  run  as  a  place  of 
amusement;  that  on  and  before  the  execution  of  the  lease  of 
July  14,  1887,  John  Z.  Little  offered  Dyer  $1,000  to  release 
the  defendants  from  the  obligations  of  the  lease  of  March  6, 
1887,  and  that  the  lease  of  July  14,  1887,  and  the  possession 

m 

of  the  theatre  was  surrendered  to  and  accepted  by  Dyer 
and  the  lease  terminated  about  December  3,  1888.  From 
their  affidavits  it  appears  that  the  falsity  of  at  least  one  of 
the  material  representations  alleged  as  a  defense  was  discov- 
ered by  plaintiff  in  error  within  a  month  after  the  execution 
of  the  first  lease,  but  no  information  is  given  as  to  the  time 
when  the  other  alleged  representations  were  found  to  be 
untrue.  If  the  lessees  desired  to  rescind  on  account  of  the 
alleged  fraud,  it  was  their  duty  to  do  so  promptly  when 
they  discovered  it.  Failing  to  do  so,  they  elected  to  continue 
the  lease  in  force,  and  are  liable  on  the  covenants,  and  must 
bo  remitted  to  their  remedy,  if  any  they  have,  by  action  for 
the  deceit  or  by  bill  in  equity. 

Upon  discovery  of  the  fraud  the  lease  could  have  been 
terminated  at  once  by  bill  in  equity  to  rescind,  and  without 
any  offer  by  Little  to  pay  the  lessor  $1,000.  He  need  not 
have  implored  a  release  as  a  matter  of  favor.  But  whether 
from  ignorance  or  otherwise,  they  waived  their  rights,  per- 
mitted the  first  lease  to  be  canceled  and  actually  entered  into 
the  covenants  of  a  new  one.  It  is  too  late  to  say  that  they 
are  not  held  to  the  performance  of  the  latter  covenant.  But 
a  comjilete  answer  to  the  allegations  of  fraudulent  representa- 
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tions  to  induce  the  lessees  to  accept  the  lease  is  found  in  John- 
son V.  Wilson,  33  111.  App.  639,  where  we  held  that  such 
representations  are  no  defense  to  an  action  on  an  instrument 
under  seal ;  that  the  remedy  of  the  injured  party  is  in  equity. 
Counsel  for  plaintiffs  in  error  say  the  affidavits  prove  a  can- 
cellation of  the  lease,  and  thereby  the  warrant  of  attorney 
hecsiine  fkfncttcs  officio.  The  statement  is  that  the  lease  and 
the  possession  of  the  theatre  was  surrendered  to  and  accepted 
by  the  plaintiff.  What  was  meant  by  a  surrender  of  the 
lease  is  open  to  some  doubt.  It  is  the  statement  of  a  conclu- 
sion, not  of  a  fact.  But  giving  it  a  liberal  interpretation  for 
the  plaintiffs  in  error,  it  may  be  supposed  that  they  delivered 
to  Dyer  the  duplicate  or  counterpart  of  the  lease  which  Dyer 
gave  them  on  July  14,  1887.  If  that  is  the  fact,  it  would 
have  no  effect  on  the  warrant  of  attorney,  because,  in  the 
absence  of  proof,  it  must  be  presumed  that  Dyer  also  had  and 
kept  a  duplicate.  The  warrant  was  a  security  exacted  by 
Dyer  when  the  demise  was  made,  and  he  could  avail  him- 
self of  it  until  by  some  affirmative  act  he  relinquished  his 
rights  thereto.  Delivery  of  the  duplicate  lease  to  him  added 
nothing  to  the  surrender  of  the  premises.  The  term  was 
thereby  ended,  and  the  lessees  had  no  reason  to  retain  a  paper 
which,  so  far  as  their  interests  were  concerned,  could  be  of  no 
farther  benefit  to  thom.  It  would  be  just  as  reasonable  to 
say  that  if  the  lessees  could  only  postpone  action  on  the  war- 
rant until  the  term  ended  by  the  lapse  of  time,  no  action  could 
be  based  thereon.  In  the  absence  of  a  binding:  agreement 
canceling  the  warrant  of  attorney  it  must  be  considered  as 
remaining  in  force.  The  judgment  of  the  court  overruling 
the  motion  to  set  the  same  aside  is  affirmed. 

Judgment  affirmecL 
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fio  MO  United  States  Express  Company  et  al. 

61    &80) 

Byron  L.  Smith,  Receiver. 

m 

Inttoheney — Bank— Funds  in  Another  State — Assignment  of  Claim — 
Attachment — Petition  by  Receiver  that  Proceedings  be  Enjoined  and 
Funds  Released  —  Decisions  of  Other  States — National  Constitution, 
Art.  14,  Sec,  1 — Parties — Estoppel — Res  Adjadicata. 

1.  The  pending  of  a  receiver*!  petition  that  attaching  creditors  of  his 
insolvent  be  required  to  discontinue  proceedings  in  another  State,  and  to 
release  and  pay  over  moneys  in  their  hands,  without  a  restraining  order, 
has  no  effect  on  such  suits. 

2.  Where  the  defendant  is  duly  served  with  process,  or  appeared  in  the 
cause,  the  judgment  of  a  court  of  a  given  State  is  conclusive  for  all  pur- 
poses and  is  not  open  to  inquiry  upon  the  merits.  If  the  judgment  is  con- 
clusive in  the  State  where  it  was  pronounced,  it  is  equally  conclusive  in  all 
the  courts  of  any  other  State,  and  the  Legislature  of  another  State  is  power- 
leas  to  authorize  its  courts  to  open  the  merits  and  review  the  cause,  or  to 
enact  that  such  a  judgment  shall  not  receive  the  same  faith  and  credit  that 
it  had  by  law  in  the  State  where  it  was  rendered. 

3.  A  receiver  employing  counsel  to  ent«r  the  appearance  of  the  insolv- 
ent in  a  given  suit,  and  the  procuring  by  him  of  the  release  of  funds 
attached  therein,  through  the  offices  of  a  surety  company,  operate  to  make 
him  a  party  thereto. 

4.  The  failure  to  present  a  given  defence  does  not  preserve  the  right  to 
open  the  litigation  in  another  forum.  The  principal  of  res  a4 judicata 
extends  not  only  to  questions  of  fact  and  of  law,  which  were  decided  in  a 
former  suit,  but  also  to  the  grounds  of  recovery  or  defense,  which  might 
have  been,  but  were  not  presented. 

5.  It  is  the  rule  in  New  York  that  an  assignee  by  operation  of  law  can 
not  supersede  an  attachment  lien  acquired  by  a  creditor  of  an  insolvent, 
although  the  assignment  was  mide  bafore  the  lien  was  acquired,  the  cred- 
itor and  insolvent  both  being  residents  of  the  State. 

[Opinion  filed  December  2,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Hbnbt  M.  Suepabd,  Judge,  presiding. 

Messrs.  James  Frake  and  James  L.  High^  for   appellant 
United  States  Express  Company. 
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Mr.  E.  A.  Otis,  for  appellants  Charles  C.  Boyles  person- 
ally and  as  guardian,  and  the  Merchants  National  Bank. 

Messrs.  Walkbb  &  Eddy,  for  appellee. 

Gaknbtt,  J.  The  Traders  Bank  of  Chicago  becoming 
insolvent,  one  Tallman,  on  October  2,  1888,  tiled  his  bill  in 
the  Superior  Court,  praying  for  the  appointment  of  a  receiver, 
and  a  dissolution  of  the  corporation.  A  receiver  was  on  the 
same  day  appointed  by  the  court,  but  refusing  to  serve,  appel- 
lee was  appointed  in  his  stead  the  day  after,  immediately  qual- 
ifying and  entering  upon  the  duties  of  the  office.  By  the 
order  of  appointment  tlie  receiver  was  invested  (so  far  as  it 
was  in  the  power  of  the  court  to  do  so)  with  all  the  property 
and  rights  of  action  of  the  bank;  its  officers  were  directed  to 
execute  for  the  bank  an  assignment  to  him  of  all  its  effects 
and  he  was  empowered  to  institute  suits  in  law  or  equity  for 
the  recovery  of  any  assets,  claims  or  choses  in  action  belong- 
ing to  or  due  the  bank.  No  assignment  to  the  receiver  was 
executed  bv  the  bank  or  its  officers.  At  the  time  of  the 
appointment  of  the  receiver  there  was  on  deposit  in  the  Sea- 
board National  Bank,  the  Tradesmen's  National  Bank  and 
the  Continental  National  Bank,  all  of  New  York,  to  the 
credit  of  the  Traders  Bank,  large  sums  of  money.  The 
United  States  Express  Company,  a  corporation  organized 
under  the  laws  of  New  York,  the  Merchants  National  Bank 
of  Chicago,  Charles  C.  Boyles  personally,  and  Charles  C. 
Boyles,  guardian  of  Mary  E.  Gossage  and  others,  minors, 
were  severally  cteditors  of  the  Traders  Bank  when  the  bill 
was  filed.  The  Merchants  National  Bank  and  Boyles  per- 
sonally and  as  guardian,  assigned  their  claims  to  different 
parties  residing  in  the  State  of  New  York,  for  the  purpose 
of  collection  by  attachment  of  the  funds  in  possession  of  the 
New  York  banks,  but  the  real  interest  in  the  claims  still 
remained  in  such  original  creditors  respectively.  When  the 
bill  was  filed,  and  ever  since,  the  Merchants  National  Bank 
was  located  at  Chicago,  and  Boyles  was  then  and  ever  since 
a  resident  thereof.     The  express  company  for  many  years  lias 


92  Appellate  Courts  of  Illinois. 

^  ^Ll^l^  ^-  ■    I  M  ^iM-»   -      -     -  ^  I    ■-  I  -     I  ■      I -^ 

Vol.  36.]  U.  S.  Express  Co.  v.  Smith. 


maintained  an  oflSce  in  Chicago,  employed  an  agent  residing 
there,  and  transacted  all  necessary  matters  there  pertaining  to 
its  express  business.  The  assignees  of  the  claims  and  the 
express  company  severally  began  snits  in  attachment  in  the 
Supreme  Court  of  New  York  on  October  8  and  9,  1888,  levy- 
ing their  attachments  upon  the  funds  of  the  "Traders  Bank 
on  deposit  in  the  New  York  banks. 

On  October  29,  1888,  the  receiver  filed  his  petition  in  the 
Superior  Court,  praying  that  the  express  company,  the  Mer- 
chants National  Bank,  and  Boyles,  personally,  and  as  guardian, 
should  be  required  to  discontinue  all  proceedings  in  the  New 
York  attachments,  release  all  moneys,  assets  and  property 
attached  by  them  belonging  to  the  Traders  Bank;  to  pay  to 
the  receiver  any  money  or  assets  they  had  received  or  might 
receive,  directly  or  indirectly,  from  such  proceedings;  and 
that  they  might  be  enjoined  from  further  interfering  with 
the  receiver  and  the  assets  to  which  lie  was  entitled.  No 
injunction  was  issued  or  ordered  until  March  4,  1889,  when 
the  final  order  was  entered  granting  the  relief  prayed  for  in 
the  petition. 

The  respondents  named  in  the  petition  answered  in  October 
and  November,  1888,  and  on  March  4,  18S9,  amended  their 
answers,  alleging  that  on  or  about  January  5,  1889,  the 
receiver  employed  counsel  to  defend  the  attachment  suits,  and 
caused  an  appearance  to  be  entered  therein  in  the  name  of  the 
Traders  Bank,  but,  in  fact,  in  behalf  of  the  receiver;  that  about 
January  8,  1889,  the  receiver  caused  an  undertaking  to  be 
executed  and  filed  by  the  American  Surety  Company,  of  New 
York,  in  the  said  attachment  suits,  for  the  purpose  of  procuring 
the  release  of  the  funds  which  had  been  attached  in  paid  suits 
and  that  the  same  were  thereupon  released  and  delivered  to 
the  receiver,  amounting  to  about  the  sum  of  $25,000;  that 
afterward,  on  January  23d  and  29th  final  judgments  were 
entered  by  the  Supreme  Court  of  New  York  in  the  attach- 
ment snits,  in  favor  of  the  plaintiffs  therein,  severally,  for 
the  amounts  of  their  claims;  and  tliat  on  February  1, 1889, 
the  American  Surety  Company  paid  ihe  express  company 
$9,036.52,  the  amount  of  the  judgment  so  rendered  in  favor 
of  the  latter. 
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The  bonds  given  in  each  of  the  attachment  snits  recited  the 
attachment;  the  appearance  of  the  Traders  Bank,  that  it  was 
about  to  apply  to  the  court  for  an  order  to  discharge  the  same, 
and  continued:  "Now,  therefore,  the  American  Surety  Com- 
pany of  New  York  *  *  *  does  hereby,  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  undertake  that  the 
defendant  will,' on  demand,  pay  to  the  plaintiff  the  amount  of 
any  judgment  which  may  be  recovered  in  the  action  against 
the  defendant,"  etc. 

The  facts  stated  in  the  amended  answera  to  the  receiver's 
petition  are  satisfactorily  established,  and,  moreover,  are 
tacitly  admitted  by  appellees.  D9  they  present  a  defense  to 
the  petition?  Sercomb  v.  Catlin,  128  111.  556,  is  supposed  by 
appellee  to  answer  the  question  negativelj'. 

The  Superior  Court  of  Cook  County  having  appointed  a 
receiver  for  the  firm  of  Clapp  &  Davies,  Sercomb,  with  notice 
of  the  fact,  caused  an  attachment  to  be  commenced  in  Wash- 
ington, D.  C,  in  favor  of  the  Meriden  Brittania  Company, 
against  Qlapp  &  Davies,'  certain  personal  property  of  the 
defendants  being  seized  by  virtue  of  the  writ.  It  was  admitted 
that  he  could  control  the  litigation,  dismiss  or  continue  the 
suit  at  his  discretion.  On  petition  of  the  receiver  he  was 
cited  to  show  cause  why  he  should  not  be  attached  for  con- 
tempt in  prosecuting  the  attachment.  He  demurred  to  the 
petition;  the  demurrer  was  overruled,  and  he  elected  to  abide 
by  the  demurrer.  He  was  then  ordered  to  furnish  proof  to 
the  court  of  having  dismissed  the  suit,  and  in  default  thereof 
why  he  should  not  be  attached  for  contempt.  Failing  to 
make  proof  of  the  dismissal,  the  receiver  presented  his 
petition  praying  that  Sercomb  show  cause  why  he  should  not 
be  attached  for  contempt,  to  which  he  also  demurred,  stood 
by  his  demurrer  on  its  being  overruled,  and  was  ordered  to  bo 
committed  for  contempt  for  refusal  to  dismiss  the  attachment. 
The  object  of  the  orders  in  that  case  were  to  prevent  a  judg- 
ment in  another  jurisdiction  that  would  be  final,  not  to  set 
aside  one  already  entered,  and  therein  is  the  distinction  between 
the  two  cases.  We  are  not  urged  to  de]>art  from  the  rule  in 
Sercomb's  case,  nor  is  it  necessary  to  do  so;  but  the  doctrine 
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can  not  be  pushed  to  the  extent  contended  for  by  appellee 
without  encroaching  upon  fundamental  principles.  The  price 
of  the  advantages  secured  bv  the  rule  in  tliat  case  is  the 
exercise  of  that  degree  of  superior  diligence  which  intercepts 
the  actions  of  the  attachment  creditor,  and  restrains  the  entry 
of  final  judgment  in  his  behalf.  The  pending  of  the  receiver's 
petition,  without  a  restraining  order,  had  no*  effect  on  the 
suits  in  New  York.  It  could  not  be  pleaded  in  abatement 
thereof  (Allen  v.  Watt,  69  111.  656)  much  less  in  bai*.  Having 
allowed  final  judgment  there  appellee  is  no w  confronted  with  a 
provision  of  the  national  constitution,  which  requires  full  faith 
and  credit  to  be  given  in  each  State  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  State.  Art.  IV,  Sec.  !• 
The  earlier  contention,  that  this  section  only  required  the 
admission  in  evidence  in  the  courts  of  other  States  of  such 
records,  has  long  been  abandoned,  and  judicial  opinion  is  now 
uniform,  that  where  the  defendant  is  duly  served  with  process, 
or  appeared  in  the  cause,  the  judgment  is  conclusive  for  all 
purposes,  and  is  not  open  to  inquiry  upon  the  merits.  If  the 
judgment  is  conclusive  in  the  State  where  it  was  pronounced, 
it  is  equally  conclusive  in  all  the  courts  of  any  other  State. 
Even  the  Legislature  of  another  State  is  powerless  to  authorize 
its  courts  to  open  the  merits  and  review  the  cause,  or  to 
enact  that  such  a  judgment  shall  not  receive  the  same  faith 
and  credit  that  by  law  it  had  in  the  State  where  it  was 
rendered.     Christmas  v.  Russell,  5  Wall.  290. 

It  may  be  true  that  any  State  can,  by  suitable  legislation,  re- 
move that  quality  from  its  domestic  judgments,  which  imports 
absolute  verity,  and  leave  all  parties  interested  to  inquire,  by 
a  new  proceeding,  into  the  merits  of  the  case,  without  coming 
into  collision  with  this  constitutional  prohibition.  But  in  seek- 
ing for  the  faith  and  credit  duo  in  Illinois,  to  a  New  York 
judgment,  where  the  defendant  appeared  in  tlie  cause,  we 
need  not  inquire  what  effect  is,  or  might  be  given  in  Illinois  to 
its  domestic  judgments  rendered  under  similar  circumstances, 
because  this  section  of  the  constitution  does  not  give  a  judg- 
ment of  one  State  merely  like  faith  and  credit  in  another 
State,  as  the  domestic  judgments  of  the  latter  State  have  in 
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its  own  borders.  The  question  therefore  is,  what  faith  and 
credit  would  the  judgment  in  question  have  in  New  York? 
If  they  can  be  questioned  in  tliat  State,  appellee  lias  neglected 
to  inform  us  in  what  court  or  tribunal  it  may  be  done.  We 
must  presume  that  an  attempt  to  interfere  with  the  judgment 
there  would  encounter  the  fate  that  a  similar  attempt  by  a 
New  York  receiver  would  meet  here.  That  the  attempt  in 
our  courts  would  avail  nothing  is  manifest.  Khawn  v.  Pearce, 
110  111.  350. 

So  far  as  the  Traders  Bank  is  concerned  the  judgments 
are  final  and  conclusive  and  without  any  liability  to  revision, 
except  upon  appeal  or  writ  of  error  to  some  court  of  the  State 
of  New  York,  having  jurisdiction  to  correct  errors  of  the 
court  that  committed  them.  Nor  have  they  less  e'l'ect  against 
appellee.  While  ho  was  not  a  party  to  them  in  name  he 
in  legal  contemplation  made  himself  a  party  thereto.  He 
employed  counsel  to  enter  the  appearance  of  the  Traders 
Bank  therein,  an!  procured  the  surety  company  to  enter  into 
the  obligation  which  secured  the  release,  and  surrender  to 
himself  of  the  fund  detained  by  the  attachment.  That  he 
thereby  became  a  party  to  the  suit  and  is  estopped  by  the 
result  of  that  litigation,  seems  to  be  plainly  established  by  the 
authorities.     Bennitt  v.  Star  Mining  Co.,  119  111.  9. 

The  action  taken  by  the  receiver  in  the  cases  while  pending 
in  New  York  was  in  reality  a  submission  of  his  ripjhts  to  that 
tribunal;  a  place  of  repentance  is  now  sought  in  a  renewal  of 
the  litigation.  The  reason  most  relied  upon  for  securing  this 
favor  is,  that  the  New  York  court  did  not  consider  the  receiv- 
er's right  to  the  fund.  That,  however,  is  no  better  reason  than 
could  Jiave  been  given  if  his  rights  had  been  presented  and 
considered,  and  the  decision  had  been  adverse  to  him.  What 
might  have  been  should  have  been  presented,  and  the  neglect 
to  do  so  does  not  preserve  the  right  to  open  the  litigation  in 
another  forum.  The  principle  of  res  adjvdicata  extends  not 
only  to  questions  of  fact  and  of  ]aw,  which  were  decided  in 
the  former  suit,  but  also  to  the  grounds  of  recovery  or 
defense,  which  might  have  been,  but  were  not  presented. 
Harmon  v.  The  Auditor,  etc.,  123  111.  122. 
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The  aspect  of  the  case  is  not  changed  bjthe  fact  that  appel- 
lee conld  not  successfally  have  asserted  his  rights  in  the 
courts  of  New  York.  It  is  certainly  the  established  rule  in 
that  State,, that  an  assignee  by  operation  of  law  am  not  super- 
sede an  attachment  lien  acquired  by  a  creditor  of  the  insolv- 
ent, although  the  assignment  was  made  before  the  lien~  was 
acquired,  the  creditor  and  insolvent  both  being  residents  of 
the  State  where  the  assignment  was  effected.  That  appellee 
could  not  in  any  event  have  defended  the  New  York  suits 
successfully,  is  very  plain.  But  that  grows  out  of  the  fact 
that  the  rule  in  New  York  does  not  recognize  the  peculiar 
priority  which  courts  of  equity  in  Illinois  endeavor  to  give  to 
their  receivers.  Hibernian  Bank  v.  Lacombe,  84  N.  Y.  367- 
It  is  simply  a  difference  in  the  ruling  of  the  two  jurisdictions. 
The  same  difference  might  appear  incase  a  receiver  appointed 
in  New  York  should  ask  similar  relief  against  an  attaching 
creditor  in  Illinois.  The  prayer  would  be  denied.  Khawn 
v.  Peai:ce,  supra. 

Upon  other  questions  the  tribunals  of  different  jurisdictions 
disagree.  For  example,  the  Supreme  Court  of  this  State 
holds  that  a  mortgage  securing  a  negotiable  note  is  a  chose  in 
action,  and  when  a  foreclosure  thereof  is  sought  by  a  hona 
fide  pui'chaser  of  the  note  before  maturity,  any  defense  will 
be  admitted  which  would  have  been  good  against  the  mort- 
gagee himself.  Olds  v.  Cummings,  31  111.  188.  The  contrary 
doctrine  prevails  in  the  United  States  Courts.  Carpenter 
V.  Logan,  16  Wall.  271.  After  a  pro  confeaao  decree  of 
foreclosure  in  the  United  States  Circuit  Court  in  favor  of  a 
hona  fide  holder  of  the  note,  secured  by  the  mortgage,  what 
would  be  the  plight  of  a  mortgagor  applying  to  the  Superior 
Court  of  Cook  County  to  relieve  the  mortgaged  pro[^rty 
from  the  lien,  on  the  ground  that  there  was  a  defense  to  the 
note  as  against  the  payee,  which  the  United  States  Court  would 
not  enforce  against  the  purchaser?  Manifestly  his  applica- 
tion would  avail  nothing,  although  if  the  question  had  not 
become  res  adjudicata^  the  relief  would  be  granted.  Petil- 
lon  V.  Noble,  73  111.  567.  The  case  supposed,  is  parallel  to  tliat 
now  in  hand.     The  final  analysis  of  appellee's  argument  pro- 
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duces  the  proposition,  that  as  the  New  York  court  was  gov- 
erned by  a  rule  that  paid  no  respect  to  his  supposed  title,  the 
judgment  pronounced  there,  to  which  he  was  in  law  a  party, 
should  have  no  faith  or  credit  here.  If  this  is  true  no  judg- 
ment is  a  finality  so  long  as  the  courts  of  another  State  can  be 
found  to  deny  the  principles  upon  which  it  was  based.  If 
the  courts  of  this  State  may  defy  the  constitutional  prohi- 
bition in  favor  of  receivers  appointed  here,  the  New  York 
courts  may  do  likewise  in  favor  of  receivers  appointed  there. 
Thus  the  provision  for  setting  at  rest  questions  once  litigated 
is  made  a  dead  letter,  and  the  wisest  man  can  not  tell  when  a 
law  suit  is  ended.  Not  only  is  the  Legislature  denied  the 
right  to  weaken  the  faith  and  credit  due  to  judgments  of  other 
States,  but  any  and  all  contrivances  and  makeshifts,  any  pecul- 
iar practice  adopted  by  any  court  of  law  or  equity,  any  favor 
to  the  rule  of  equality  among  creditors,  having  that  efifect,  are 
equally  forbidden.  The  leaning  of  equity  toward  equality  in 
the  distribution  of  insolvent  estates  is  certainly  commendable, 
but  can  not  be  encouraged  at  the  expense  of  the  supreme  law 
of  the  land. 

Sercomb's  case  is  not  authority  for  the  doctrine  that  the 
appointment  of  a  receiver  operates  ipso  facto  as  a  restraint 
upon  domestic  creditors,  from  pursuing  the  assets  of  the 
insolvent,  which  are  beyond  the  jurisdiction  of  the  appoint- 
ing court,  or  that  it  is  the  duty  of  the  court  in  all  cases  of 
that  character  to  enjoin  domestic  creditors  from  such  action. 
The  first  case  is  scarcely  debatable,  and  as  to  the  second  I 
have  no  hesitation  in  saying  that  an  injunction  in  such  cases 
is  entirely  in  the  discretion  of  the  court,  and  where  it  would 
operate  to  the  injury  of  domestic  creditors  (leaving  the  fund 
to  be  entirely  absorbed  by  non-resident  creditors),  all  credit- 
ors should  be  left  free  to  act;  any  other  practice  would  con- 
flict with  the  well  known  disposition  to  favor  creditors  of 
this  State  in  preference  to  non-resident  creditors.  If  these 
observations  are  sound,  it  is  evident  that  the  pendency  of  the 
receiver's  petition  and  appearance  of  respondents  thereto, 
imposed  no  restraint  on  appellants,  and  was  no  threat  by  the 
Superior  Court  (supposing  a  court  capable  of  such  a  thing) 
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that  an  injunction  would  be  granted,  nor  any  notice  that  an 
order  would  be  entered.  The  receiver  after  obtaining  pos- 
Bession  of  the  fund  in  dispute  remained  quiescent  until  the 
rights  of  the  parties  were  adjudicated,  when  the  victorious 
litigants  appear  in  the  Superior  Court  with  the  final  order  of 
H  competent  tribunal,  are  allowed  by  the  court  to  set  up  the 
judgments,  by  sufficient  pleadings,  and  are  then  told  that  the 
judgmentsvare  entitled  to  neither  faith  nor  credit,  because  the 
receiver  was  intending  to  have  the  matter  differently  disposed 
of  in  the  court  which  appointed  him. 

The  case  of  the  receiver  derives  no  strength  from  his  sup- 
posed want  of  qualification  to  become  a  party  to  the  New 
York  proceedings,  as  it  is  apparent  from  Hibernian  Bank  v. 
Lacombe,  that  he  had  a  standing  in  court  and  could  have  pre- 
sented and  litigated  whatever  rights  he  had. 

The  position  of  appellants  is  not  only  consistent  with  Ser- 
comb  V.  Catlin,  but  is  supported  by  Rhawn  v.  Pearce,  supra. 
The  attempt  in  the  latter  case  was  made  by  an  assignee  in  in- 
-y^Vt^m,  appointed  by  the  Court  of  Common  Pleas  for  tlie  county 
of  Philadelphia,  Pennsylvania,  to  supersede  an  attachment 
levied  in  this  State,  by  Pennsylvania  creditors  of  the  insolv- 
ent, after  the  appointment  of  the  assignee.  But  it  was  held 
that  the  assignment  had  no  operation  in  this  State  against  the 
attachment,  and  after  citing  with  approval  Hibernian  Bank  v. 
Lacombe,  supra^  the  court  said :  "  We  believe  the  rule 
established  in  New  York  and  other  States  to  be  the  better  one, 
and  one  more  likely  to  mete  out  justice  to  all  parties  in  such 
cases."  The  court  also  held  that  it  was  of  no  moment  whetlier 
the  debt  attached  was  constructively  within  the  State  of  Penn- 
sylvania ornot,when  the  insolvency  proceedings  were  instituted; 
that  the  fund  was  here  and  wasliable  to  attachment  under  the 
laws  of  the  Slate,  and  the  trustees  appointed  in  Pennsylvania 
could  only  take,  subject  to  tlie  remedies  provided  by  law 
where  the  fund  had  an  actual  existence. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  enter  a  decree  in  conformity  with  this  opinion. 

Beveraed  and  remanded  with  directione. 
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MoRAN,  J.  With  considerable  doubt  as  to  whether  the 
receiver  could  bind  the  estate,  or  the  court,  by  anything  done 
by  him  in  the  matter  in  New  York,  without  order  of  the  court, 
I  am,  on  the  whole«  disposed  to  concur  in  the  foregoing  opinion 
by  Mr.  Justice  Qaroett 

Gary,  P.  J.  I  concur  in  the  result  reached  by  the  opinion 
of  Mr.  Justice  Garnett,  but  for  the  reason  that  the  principle 
of  the  case  of  Sercomb  v.  Catlin  does  not  cover  this  case. 
That  case,  as  well  as  those  followed  by  it,  is  based  upon  no 
superior  equity  in  the  creditors  represented  or  receiver  ap- 
pointed in  the  suit  here,  but  upon  the  jealousy  of  the  court 
against  encroachment  upon,  or  disregai'd  of,  its  power,  juris- 
diction or  authority.  As  was  said  by  the  Rhode  Island  court 
(13  R.  I.  447),  "  We  but  echo  the  universal  doctrine  when  we 
say  that  to  the  utmost  limit  of  the  jurisdiction  and  authority 
of  this  court,  its  orders  shall  neither  be  interfered  with  or  dis- 
obeyed."  In  the  case  here,  no  fund  in  which  the  bank  ever 
had  any  interest,  or  which  the  receiver  could  ever  touch,  is 
involved.  In  attachment  suits  in  New  York,  brought  by  the 
appellants  against  the  bank,  a  corporation,  stranger  to  this  suit, 
gave  undertakings  to  pay  the  appellants  the  judgments  they 
might  obtain;  that  those  undertakings  were  given  at  the  in- 
stance of  the  receiver;  that  by  means  of  them  he  was  enabled 
to  bring  the  fund  attached,  here  that  probably  he  must  indem- 
nify that  corporation,  furnish  no  grounds  upon  which  a  court 
here  may,  by  indirection,  discharge  obligations  voluntarily 
entered  into  in  New  York  with  full  knowledge  of  all  the  cir- 
cumstances, without  compulsion,  and  not  in  the  performance 
of  any  legal  duty. 

Among  all  the  grounds  stated  in  the  treatises  upon  equity 
jurisprudence  for  the  cancellation  of  contracts  or  agreements, 
there  is  no  mention  that  for  such  a  purpose,  a  bill  founded 
upon  the  allegation  that  the  complainant  entered  into  the 
contract  with  the  expectation  that  he  would  obtain  the  benefit 
of  it,  and  not  be  bound  by  it,  will  lie.  If  the  appellants  had, 
pending  the  application  for  an  injunction,  prosecuted  their 
suits  to  judgments  and  satisfaction  out  of  the  fund  of  the 
bank,  they  might,  in  following  the  logic  of  Sercomb  v.  Catlin, 
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have  been  compelled  to  make  restoration.  Bispham  Eq.,  Sec. 
404.  But  that  fund  the  receiver  has  got  into  "his  possession, 
and  he  has  no  equity  to  substitute  the  means  by  which  he 
obtained  it,  with  full  knowledge  of  the  binding,  legal  obliga- 
tion thereby  incurred,  to  the  place  occupied  by  the  fund 
before  he  interfered. 


Oscar  J.  Nelson 

V. 

John  McEwen. 


Real    Property  —  PaHy  Wall   Agreement — Conditions  —  Eefueal  to 
Abide  by — Lien, 

Thin  court  holds  that  the  builder  of  a  party  wall,  under  an  a^eement 
with  an  adjoinin^^  proprietor  that  the  same  may  be  uned  by  him  upon  pay- 
ment of  one-half  the  value  thereof,  is  entitled  upon  bill  filed  to  a  decree  for 
compensation  for  the  same,  and  providing  that  the  amount  involved  shall 
be  a  lien  upon  the  premises  of  such  proprietor  using  the  wall  but  refusing 
to  pay  therefor. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Oliver  H.  Hobton,  Judge,  presiding. 

Messrs.  Adams  &  Hamilton,  for  appellant. 

Messrs.  Abbott,  Oliver  &  Showaltbr,  for  appellee. 

Gary,  P.  J.  In  1883,  these  parties  made  a  party  wall 
agreement,  imder  which  the  appellee  erected  a  wall  on  the 
line  dividing  their  premises.  In  1885,  the  appellant  used  his 
side  of  the  wall  by  building  to  it,  and  paid  the  appellee  for  it 
At  the  same  time  the  appellant  erected  the  wall  farther 
toward  the  rear  of  the  premises.  In  1888,  the  appellee  used 
his  side  of  the  extension  by  building  to  it,  but  does  not  pay 
for  it  nor  show  any  reason  why. 
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The  appellant  filed  his  bill  to  have  one-half  of  the  cost  of 
the  extension  built  by  him,  and  used  by  the  appellee,  declared 
a  lien  upon  the  premises  of  the  appellee,  as  well  as  for  a 
money  decree.  After  an  answer,  the  cause  was  referred  to  a 
master,  who  found  the  amount  that  ought  to  be  paid,  and 
then  the  court  dismissed  the  bill  for  want  of  jurisdiction. 
The  money  decree  is  but  the  equivalent  of  a  judgment  at  law, 
and  unless  the  appellant  is  entitled  to  the  lien  he  cl&ims,  the 
remedy  would  be  only  at  law. 

So  much  of  the  agreement  as  it  is  necessary  to  state  is  as 
follows : 

**  And  this  indenture  further  witnesseth:  That  the  said 
party  of  the  first  part  does  hereby  covenant,  promise,  grant 
and  agree  that  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  shall  and  may  at  all  times  hereafter  have  the  full 
and  free  liberty  and  privilege  of  joining  to  and  using  the  said 
partition  above  mentioned,  as  well  below  and  above  the  sur- 
face of  the  ground  and  along  the  whole  length  or  any  part  of 
the  length  thereof,  any  building  which  he  or  they  or  any  of 
them  may  desire  or  have  occasion  to  erect  on  the  said  lot  of 
the  said  party  of  the  second  part,  and  to  sink  the  joists  of 
such  building  or  buildings  into  the  said  partition  wall  to  a 
depth  of  four  inches,  and  no  further. 

*'  Provided,  always,  nevertheless,  and  on  this  express  con- 
dition, that  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  as  aforesaid,  before  proceeding  to  join  any  building 
to  the  said  partition  wall,  and  before  making  any  use  thereof, 
or  breaking  into  the  same,  shall  pay  unto  the  said  party  of 
the  first  part,  his  heirs  and  assigns  aforesaid,  the  full  moiety 
of  one-half  part  of  the  value  of  the  said  party  wall,  or  so 
much  thereof  as  shall  be  joined  to  or  used  as  aforesaid,  which 
value  shall  be  the  cost  price  at  the  time  when  such  wall  is  to 
be  used  by  the  said  party  of  the  second  part,  as  fixed,  estimated 
and  assessed  by  three  disinterested  persons  mutually  chosen 
as  arbitrators  between  them. 

'*  And  it  is  further  agreed  by  and  between  the  said  parties, 
that  if  either  of  the  above  parties,  their  or  either  of  their 
heirs  and  assigns,  shall  at  any  time  hereafter  desire  to  build  a 
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barn  or  extend  the  wall  hereinbefore  mentioned,  the  party 
8o  building  may  baild  and  erect  euch  wall  or  extenfiion  in  the 
same  manner  as  above  specified,  and  the  other  party  shall 
have  the  same  liberty  and  privilege  of  joining  and  using  snch 
wall  or  walls  so  built  and  erected  as  aforesaid,  on  complying 
with  the  same  conditions  as  are  hereinbefore  required  by  the 
said  party  of  the  second  part  as  to  the  manner  of  joining  to 
the  wall  above  mentioned  and  paying  for  the  same.     *    *    * 

'^  And  it  is  further  mutually  agreed  between  the  said  parties, 
that  this  agreement  shall  be  perpetual,  and  at  all  times  be 
construed  as  a  covenant  running  with  the  land." 

The  question  whether  the  appellant  is  entitled  to  a  lien,  is 
not  new  in  this  State.  It  is  settled  in  his  favor  by  Roche  v. 
Ullman,  104  111.  11,  and  Gibson  v.  Holden,  115  111.  199. 

It  is  true  that  in  the  first  case  there  had  been  an  injunction 
to  stay  the  completion  of  the  bnilding  to  the  wall,  and  to  dis- 
solve it  only,  and  Roche  gave  a  bond  to  perform  any  decree 
that  might  be  made.  This  bond  added  nothing  to  the  jurisdic- 
tion of  the  court.  Roche  being  a  remote  grantee  of  the  party 
to  the  agreement,  there  would  be  no  ground  for  an  injunction 
to  stay  him  from  building  to  his  own  side  of  the  wall,  unless 
the  covenant  to  pay  were  annexed  to  the  land  he  had  acquired. 

The  court  below  had  made  a  decree  that  Roche  was  person- 
ally liable,  and  that  Ullman  was  entitled  to  a  lien  upon  the 
premises  of  Roche.  This  court  had  affirmed  that  decree,  but 
at  that  time  the  statute  did  not  require  the  appellate  courts 
to  give  reasons  for  affirmances.  The  brief  for  the  counsel 
for  Roche  insisted  that  neither  he  nor  his  land  was  liable. 
The  Supreme  Court  affirmed  the  decree  and  whatever  diffi- 
culty seems  to  have  been  found  in  assigning  reasons,  the 
judgment  of  the  Supreme  Court  upon  a  case  in  point,  is 
binding  upon  all  subordinate  tribunals.  In  truth  the  parties 
to  such  contracts  do  suppose  that  they  are  entering  upon 
engagements  which  bind  the  land;  that  no  insolvent  holder 
can  use  the  wall  without  com|)ensation,  because  the  agree- 
ment to  pay  prevents  the  use  of  the  wall  for  the  benefit  of 
the  land  without  pay,  regardless  of  whose  hands  it  may  come 
to.     It  is  intended  to  be,  what  the  Supreme  Court  calls  it,  an 
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incumbrance;  an  incumbrance  which  the  owner,  bj  becoming 
owner  and  building,  assumes  to  pay,  as  a  vendee  by  accepting  a 
conveyance  reciting  that  he  is  to  pay  a  mortgage,  assumes  it. 
In  Gibson  v.  Holden,  they  repeat  that  the  lot  is  charged  with 
the  burden  of  paying.  Any  money  burden  upon  land  is  a  lien. 
On  the  case  made  by  the  bill  the  appellant  was  entitled 
to  a  decree  for  compensation  for  half  of  the  wall,  and  charging 
the  same  as  a  lien  upon  the  premises  of  the  appellee. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion.  What  the 
meritE  of  the  case  are  will  be  ascertained  by  such  proceedings. 

Jieversed  and  remanded. 


Goss  &  Phillips  Manufacturing  Company 

V. 

William  Suelau,  by  his  Next  Friend,  etc. 


35  103| 

48  -179 

85  103 

50  607 

35  103 

54  387 

64  5491 


Master  and  Servant — Negligence  of  Master — Personal  Injury — Vice 
Principal — Contributory  Negligence — Evidence. 

In  an  action  bronffht  to  recover  from  an  employer  for  injury  alleged  to 
have  been  suffered  by  an  employe  through  its  negligence,  this  court  holds 
in  the  absence  of  evidence  eoing  to  show  that  the  person  injured  was  com- 
manded to  take  the  position  in  which  he  was,  when  hurt,  that  the  verdict  in 
his  behalf  can  not  stand. 

[Opinion  filed  December  2, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abba  N.  Waterman,  Judge,  presiding. 

Messrs.  BoYESEisr  &  Laweenoe,  for  appellant. 

Messrs.  Goldzieb  &  Eodgebs  and  John  McQaffey,   for 
appellee. 


Gaby,  P.  J.     It  is  not  wonderful  that  jurors  should  per- 
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mit  their  pity  for  misfortune  to  overcome  tlieir  oblioration  to 
follow  the  evidence, when  a  court  finds  itself  so  reluctant  to  take 
from  this  unlucky  boy  the  benefit  of  a  verdict  he  has  obtained. 

There  is  an  impulsive  and  not  unnatural  feeling  that  for 
injuries  inflicted  by  powerful  and  dangerous  machinery  upon 
humble  employes,  even  through  their  own  want  of  forethought 
and  caution,  the  proprietors,  though  without  fault,  should 
make  some  contribution.  But  if  this  is  a  duty  it  is  of  that 
class  of  moral  duties,  of  imperfect  obligation,  of  which  the 
Jaw  can  not  take  notice,  and  the  performance  of  which  can 
not  be  enforced. 

The  appellee  was  at  work  sawing  wedges  at  a  circular  saw. 
His  place,  and  a  safe  one,  was  at  the  front  of  the  table  in 
M'hich  the  saw  ran.  The  waste  from  the  saw  accumulated 
in  a  box  on  the  side  of  the  table,  to  the  left  hand  of  the  opera- 
tor. By  a  change  in  the  apparatus  a  skilled  workman  could 
saw  wedges  faster  when  himself  standing  in  the  box.  The 
boy  being  in  fact  in  the  box,  stumbled  upon  the  waste  pieces 
there,  and  fell  in  such  a  manner  that  his  leg  came  into 
contact  with  the  saw  under  the  table,  and  he  has  lost  all 
beneficial  use  of  his  leg  for  life.  His  own  testimony  is 
that  the  foreman  of  the  appellant  told  him  to  stand  in  the 
box  while  at  work.  The  only  corroboration  of  his  testi- 
mony is  that  of  another  boy,  that  he  saw  the  appellee  in 
the  box  at  work,  and  that  the  foreman  was  about  the  room  at 
his  own  work,  or  going  out  and  in.  There  is  no  reasonable 
foundation  in  the  evidence  for  any  supposition  that  the  appa- 
ratus had  been  arranged  for  the  operator  to  work  from  the  box. 
The  jury  have  specially  found  that  the  appellee  was  on  some 
occasion  warned  by  another  workman  that  in  the  box  was  not 
a  safe  or  proper  place  to  stand;  that  the  appellee  had  worked 
at  the  same  saw  before;  that  on  a  former  occasion  the  fore- 
man had  told  him  to  stand  in  front,  and  not  in  the  box. 

The  foreman  denied  that  he  told  the  appellee  to  go  into,  or 
ever  saw  him  at  work  in  the  box;  another  witness  for  tlie 
appellants  testified  that  the  appellee  told  him,  that  nobody 
told  him  to  go  into  the  box,  and  on  a  former  trial  the  appellee 
testified  that  "  when  they  emptied  my  barrel,  I  went  into  the 
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box  and  slipped  and  fell  right  under  the  saw."  That  as 
the  wedges  were  sawed  they  were  put  into  the  barrel, 
appears  from  other  testimony. 

The  only  ground  for  a  recovery  is  that  the  foreman  ordered 
the  appellee  into  the  box,  and  this  is  so  thoroughly  dis- 
proved that  the  verdict  can  not  stand. 

A  new  trial  should  have  been  awarded,  and  the  judgment 
is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 


^  35    1051 

The  Millers'  National  Insurance  Company  ise^iwl 

,  35      106 
V.  108     >206 

John  Kinneard. 

Fire  ln»uranre—Lo88 — Parol  Promise  hy  Adjuster  to  Pay — Recovery 
on — Compromise — Fra  ud — Evidence — In  struction  s, 

1.  The  mle  that  parol  testimony  can  not  be  received  tocontradicf,  vary, 
add  to,  or  subtract  from  the  terms  of  a  valid,  written  instrument,  is  not 
infringed  by  proof  of  any  collateral,  parol  agreement  which  does  not  inter- 
fere with  the  terms  of  the  written  contract,  though  it  may  relate  to  the 
same  subject-matter. 

2.  In  an  action  to  recover,  upon  the  parol  promise  of  an  insurance 
adjuster  to  pay  a  sum  named  within  a  given  time,  this  court  declinesi  in 
view  of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  lion. 
Richard  W.  Clifford,  Judge,  presiding. 

Messrs.  Hoynb,  Follansbeb  &  O'Connor,  for  appellant. 

Fraud  must  be  clearly  proved.  "  The  evidence  must  be 
clear  and  cogent  and  must  leave  the  mind  well  satisfied  that 
the  allegation  is  true."  Shinn  v.  Shinii,  91  111.  477;  Adams 
V-  Robertson,  37  111.  45. 

"  The  law  in  no  case  presumes  fraud.     The  presumption  is 
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always  in  favor  of  iunoccnce  and  not  of  guilt  In  no  doubt- 
ful matter  does  the  court  lean  to  the  conclusion  of  fraud. 
Fraud  is  not  to  be  assumed  on  doubtful  evidence.  The  facts 
constituting  fraud  must  be  clearly  and  conclusively  estab- 
lished."    Eerr  on  Fitiud  and  Mistake,  384. 

If  acts  can  as  well  be  attributed  to  honest  motives  and  fair 
dealing  as  to  dishonest  motives,  they  will  be  attributed  to 
the  former.     Walker  v.  Carrington,  74  111.  446. 

When  the  genuineness  of  a  signature  to  an  instrument  is 
established,  it  k^ovA^  prima  facie  evidence  that  the  contents 
of  the  instrument  were  known  to  the  subscriber,  and  that  it  is 
his  act,  and  the  burden  of  proof  is  upon  those  who  assert  the 
contrary.     Hartford  Life  Ins.  Co.  v.  Gray,  80  111.  28. 

"Where  one  can  read,  but  does  not,  then  to  avoid  the  instru- 
ment he  must  show  some  artifice  or  trick  by  which  he  was  pre- 
vented, or  in  other  words  the  jury  must  be  satisfied  that  the 
signature  was  obtained  by  fraud  without  negligence  on  the 
part  of  the  signer."  Wheeler  &  Wilson  Mfg.  Co.  v.  Long, 
8  111.  App.  463. 

The  opinion  in  the  abcyi^e  case  is  by  McAllister,  P.  J.,  and 
at  the  close  of  it  he  refers  to  Strong  v.  Liniugton,  decided  at 
the  same  term.     8  111.  App.  436. 

In  the  latter  case  the  same  judge  says:  "There  is  no  doubt 
of  the  general  rule,  that  if  a  party  signing  an  instrument  can 
read,  it  is  his  duty  to  read  such  instrument  before  signing, 
and  if  he  does  not  and  is  not  prevented  by  any  fraudulent 
means,  he  chu  not  be  permitted  to  say,  when  called  upon  to 
respond  to  its  obligations,  that  he  did  not  know  what  it  con- 
tained." 

Mr.  Thomas  Bates,  for  appellee. 

An  adjuster  has  authority  to  make  a  settlement  with  assured. 
JEtna  Ins.  Co.  v.  Maguire  et  al.,  51  111.  342;  111.  M.  Fire  Ins. 
Co.  V.  Archdeacon  et  al.,  82  111.  236;  Home  Ins.  Co.  v.  Myer, 
93  111.  276. 

Upon  the  question  as  to  what  constitutes  fraud,  it  would 
seem  wholly  unnecessary  to  cite  authorities  to  this  court.  In 
appellant's  brief  counsel  have  stated  the  law  most  favorably 
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for  themselves,  but.  as  we  understand  the  law,  if  French,  after 
having  made  the  agreement  and  settlement  with  Kinneard 
which  Laird,  Williams  and  Kinneard  positively  swear  he  did 
make,  and  then  afterward,  with  the  design  to  deceive  and 
defraud  Einneard,  knowingly  made  false  representations  to 
induce  him  to  sign  a  cunningly  drawn  writing,  by  which  Kin- 
neard was  injured,  then  they  are  guilty  of  fraud  and  appellee 
should  recover. 

This  and  more  than  this  was  found  to  be  true  by  the  ver- 
dict of  the  jury,  and  is  shown  by  the  great  preponderance  of 
the  evidence. 

"A  fraud  in  obtaining  a  note  may  consist  of  any  artifice 
practiced  upon  a  person  to  induce  him  to  execute  it  when  he 
did  not  intend  to  do  such  an  act.  Circumvention  seems  to  be 
nearly,  if  not  quite  synonymous  with  fraud;  it  is  not  any  fraud 
whereby  a  person  is  induced  by  deceit  to  make  a  deed  or  other 
instrument.  The  fraud  or  covin  must  relate  to  the  procure- 
ment of  the  instrument."  Woods  v.  Hynes,  1  Scam.  103; 
Latham  v.  Smith,  45  111.  25;  Wilson  v.  Miller,  72  111.  616; 
Auten  V.  Gruener,  90  111.  300. 

Gaby,  P.  J.     The  appellee  was  insured  against  fire  by  the 

appellant  upon  property  in  Kansas.     In  July,  1885,  it  burned. 

The  appellee  immediately  telegraphed : 

"7-13,  1885. 
Dated,  Ottawa,  Kas.,  13. 

To  W.  L.  Baenum, 

Sec'y  Millers'  National  Insurance  Co. 
Total  loss  this  date  mider  policy  seventeen  hundred  and  six- 
teen. 

John  Kinneabd." 
To  which,  by  letter,  appellant  replied : 

"Chicago,  July  14, 1885. 

John  Kinneard,  Esq.,  Ottawa,  Kas. 

Dear  Sir:  Tour  telegram  of  the  13th  inst,  stating  Forest 
Mills  burned,  just  received.  Fill  out  the  inclosed  blank  fully, 
giving  your  total  insurance  at  time  of  fire,  full  names  of 
companies  and  division  of  the  risk,  and  return  to  us  by  next 
mail.     We  will  then  arrange  with  the  other  companies  so 
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that  adjusters  can  meet  you  at  same  time  and  close  the  matter 
up  as  speedily  as  possible.  Take  care  of  the  stock  and  any- 
thijicr  left,  same  as  if  you  had  no  insurance  thereon.  Bead 
instructions  on  the  back  of  our  policy. 

Also  write  us  fully  the  cause  or  origin  of  the  fire,  when  it 
occurred,  and  who  first  saw  it 

Tours  truly, 

W.  L.  Barnuh,  Sec'y." 

The  appellee  replied  the  next  day,  but  that  letter  contains 

nothing  material  to  the  questions  for  decision. 

The  appellants  also  wrote: 

"Chicago,  July  17,  18S5. 

John  Kinneard,  Esq.,  Ottawa,  Kas. 

Dear  Sir:     Our  adjuster,  Mr.  Freuch,  will  be  in  your  place 

on  the  arrival  of  train  from  Kansas  City,  afternoon,  Monday 

next,  20th  inst." 

Tours  truly, 

W.  L.  Barnum,  Sec'y. 

Answer  to  my  letter  of  14th  inst.,  not  yet  received,^^ 

July  20,  1885,  French,  with  adjusters  for  other  companies, 
did  arrive  at  Ottawa,  and  on  the  22d  he  and  the  appellee 
signed  a  paper  as  follows : 

"  Adjuster's  Agreement. 
Know  all  men  by  these  presents  that  it  is  mutually  agreed 
between  John  Kinneard  of  Ottawa,  Franklin  County,  Kan- 
sas, party  of  the  first  part,  and  the  Millers'  National  Insurance 
Company,  of  Chicago,  Illinois,  party  of  the  second  part,  wit- 
nesseth,  that  the  total  amount  of  loss  or  damage  sustained  by 
said  party  of  the  said  first  part  by  reason  of  the  burning  of  the 
Forest  mills  and  elevator,  at  Ottawa,  Kansas,  on  the  13th  day  of 
July,  A.  D.  1885,  is  adjusted  and  determined  to  be  the  sum  of 
eighteen  thousand,  two  hundred  dollars  ($18,200),  as  follows: 

On  Mill  and  Elevator  Buildings $10,000.00 

"  Engine  and  Boiler  House 161.86 

"   Mill  and  Elevator  Machinery,  Safe,  etc 6,797.82 

"  Engine  and  Boiler  and  Connections 500.00 

"   Grain,  Flour,  Middlings,  Sacks  and  Bags 740.32 

$18,200.00 
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That  the  total  amount  of  insurance  thereon  is  seventeen 
thousand,  live  hundred  dollars  ($17,500),  as  follows : 

On  Mill  and  Elevator  Buildings $  5,300,00 

"   Engine  and  Boiler  House 300.00 

"  .Mill  and  Elevator  Machinery,  Safe,  etc 7,800.00 

"   Engine  and  Boiler 1,000.00 

"    Grain,  Flour,  Middlings,  and  Bags 3,100.00 


$17,500.00 
The  consideration  of  this  agreement  being  the  avoidance  of 
future  misunderstandings  or  litigations  as  to  the  amount  of 
said  loss  or  damage,  it  is  further  understood  that  this  agree- 
ment is  without  reference  to  any  other  questions  or  matter  of 
difference  within  the  terms  and  conditions  of  policy  number 
1716,  of  said  insurance  company,  covering  thereon  other  than 
that  of  determining  the  amount  of  loss  or  damage,  as  above 
stated. 

Witness  our  hands  and  seals  at  Ottawa,  Kansas,  this  22d  day 
of  July,  A.  D.  1885. 

J.  Kinneard,  ,     [seal.] 

MiLi.£Rs'  National  Ins.  Co.,     [seal.] 

By  Wm.  B.  French,  Adj'r. 
Signed  and  delivered  in  presence  of 

Silas  Pikksol." 
The  amounts  stated  in  this  paper  were  agreed  upon  between 
French  and  the  appellee,  after  a  good  deal  of  negotiation,  as 
a  result  of  which,  the  testimony  on  the  part  of  appellee,  suffi- 
cient to  make  the  verdict  of  the  jury  upon  that  part  of  the 
case  final,  is,  that  French,  for  the  appellants,  agreed,  by  parol, 
that  they  would  pay  the  appellee  $3,872.19  in  full  for  their 
share  of  the  loss  in  sixty  days. 

On  behalf  of  the  appellee  the  jury  were  instructed : 
"  If  from  all  the  evidence  in  this  case  the  jury  believe  that 
on  the  13th  day  of  August,  A.  D.  1883,  the  defendant  issued 
its  policy  of  insurance  to  Kinneard  and  Laird,  which  said 
policy  was  afterward,  with  defendant's  consent,  duly  assigned 
to  plaintiff,  and  which  covered  property  owned  by  the  plaintiff 
in  the  sum  of  $5,000;  and  if  from  all  the  evidence  you  further 
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believe  that  on  or  abont  the  12th  day  of  July  18S5,  the  prop- 
ei-tj  insured  nnder  said  policy  was  destroyed  by  lire,  and  that 
defendant  sent  its  adjuster  to  the  scene  of  the  fire,  and  if 
from  all  the  evidence  you  further  believe  that  said  adjuster 
on  or  about  the  22d  day  of  July,  1885,  agreed  with  the  plaiptiff 
as  to  the  amount  of  said  loss,  and  if  the  jury  also  believe 
from  the  evidence  that  there  was  a  compromise  settlement, 
and  that  it  was  agreed  by  the  said  compromise  settlement 
said  defendant  would  pay  to  said  plaintiff  the  sum  of  $3,872.19 
within  sixty  days  from  that  date,  in  full  settlement^  compro- 
mise and  satisfaction  of  all  claims  and  demands  which  plaintiff 
then  had  or  might  have  had  against  defendant,  under  said 
policy,  and  that  plaintiff  agreed  to  accept  the  same;  and  if 
you  further  believe  from  all  the  evidence  that  such  settle- 
ment and  compromise  was  made,  and  that  defendant's  adjuster 
agreed  with  plaintiff  that  defendant  would  pay  to  plaintiff 
within  sixty  days  from  July  22,  1885,  the  sum  of  $3,872.19 
in  full  of  all  demands  under  said  policy,  and  that  plaintiff  then 
and  there  agreed  to  accept  the  said  sum  $3,872.19,  to  be  paid 
as  aforesaid,  in  full  of  all  his  demands  against  defendant,  under 
said  policy,  then  the  jury  are  instructed  that  such  settlement 
so  made  (if  from  the  evidence  you  believe  such  settlement 
was  made)  is  good  and  valid,  and  plaintiff  would  thereby  be 
entitled  to  recover  in  this  action  the  said  sum  of  $3,872.19, 
with  interest  thereon  at  the  rate  of  six  per  cent  per  annum, 
from  the  10th  day  of  November,  18S6,  to  the  present  time, 
unless  you  further  believe  from  all  the  evidence  that  such 
adjuster  had  no  authority  to  make  such  settlement." 

In  answer  to  special  questions  the  jury  have  said  that  the 
^^  Adjuster's  Agreement "  was  not  read  to  the  appellee,  and 
that  he  was  induced  to  sign  it  by  fraud  upon  the  part  of  the 
adjuster,  but  no  such  issue  is  presented  by  tlie  instruction 
upon  which  tlie  appellee  obtained  his  verdict,  nor  does  the 
record  give  any  information  as  to  what  circumstances  would, 
in  the  opinion  of  the  jury,  constitute,  or  be  evidence  of  fraud 
on  the  part  of  the  agents  of  the  company,  in  dealings  between 
an  insurance  company  and  the  assured.  It  is  quite  probable 
that  the  jury  were  favorably  inclined  to  the  appellee. 
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The  appellant  insists  the  "Adjuster's  Agreement"  is  the 
oxchisive  evidence  of  all  agreements  between  French  and  the 
appellee,  and  the  appellee  seems  to  acquiesce  in  that  proposi- 
tion, nn  less  he  can  avoid  the  paper  by  evidence  that  he  was 
tricked  into  signing  it.  Substantially  it  is  that  issue  of  fraud 
which  is  fought  out  by  the  briefs  here.  This  "Adjusters 
Agreement "  covered  a  single  point,  the  amount  of  loss  and 
insurance.  The  appellant's  share  of  that  loss  is  not  stated 
in  it.  It  is  express  that  "it  is  without  reference  to  any 
other  questions  or  matter  of  difference  witliin  the  terms  and 
conditions  of  policy  number  1716  of  said  insurance  company, 
covering  thereon  other  than  that  of  determining  the  amount 
of  loss  or  damage  as  before  stated." 

In  legal  effect  it  left  the  liability  of  the  company  to  be 
determined  by  the  provisions  of  the  policy  the  company  had 
issued.  Kothing  in  it  superseded  those  provisions.  But  they 
might  be  superseded  by  a  parol  agreement  to  pay  an  amount 
less  than  the  sum  named  in  the  policy.  F,  &  M.  Ins.  Co.  v. 
Chesnut,  50  111.  111. 

How,  then,  can  a  parol  agreement  which  only  takes  the 
place  of,  or  avoids  the  provisions  of  the  policy,  left  untouched 
by  the  "  Adjuster's  Agreement "  be  said  to  vary  that  agree- 
ment ?  The  rule  that  "  parol  testimony  can  not  be  received  to 
contradict,  vary,  add  to,  or  subtract  from,  the  terms  of  a  valid 
written  instrument "  (2  Tayl.  Ev.  963),  "  is  not  infringed  by 
proof  of  any  collateral  parol  agreement  which  does  not  inter- 
fere with  the  terms  of  the  written  contract,  though  it  may 
relate  to  the  same  subject-matter."  Ibid.,  977.  Bradshaw  v. 
Combs,  102  III.  428. 

The  "  Adjuster's  Agreement "  fixed  the  amount  of  loss  of 
each  class  of  insured  and  destroyed  pro|)erty,  as  well  as  the 
total  loss,  and  also  the  insurance  upon  each  class,  as  well  as  the 
total  insurance;  but  the  appellant's  share  of  that  loss,  and 
whether  they  would  ever  pay  it,  were  subjects  left  untouched. 
The  parol  agreement,  as  the  jury  have  found  it,  fixed  the 
amount  to  be  paid  by  the  appellant,  and  when  it  was  to  pay  it. 

With  all  the  other  policies  in  hand  one  could  probably — not 
certainly,  figure  out  from  the  "  Adjuster's  Agi-eement  "  the 
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appellant's  share  of  the  loss,  bnt  even  that  calculation  might  be 
questioned  and  disputed  and  become  the  subject  of  judicial 
investigation.  It  is  not  necessary  to  speculate  upon  the  motive 
French  had  in  putting  into  the  "  Adjuster's  Agreement"  the 
saving  clause  quoted.  If  he  made  the  parol  agreement,  as  the 
jury  have  found,  it  would  be  difficult  to  imagine  an  honest 
motive,  and  therefore  the  fact  that  he  did  put  that  clause  in  is 
an  argument  against  the  conclusion  that  he  made  such  a  parol 
agreement,  which  in  contemplation  of  law,  the  jury  considered. 

The  last  clause  of  the  instruction  copied  here  is  supposed  to 
be  justified  by  Home  Ins.  Co.  v.  Myer,  93  III.  271,  and  cases 
there  cited;  whether  it  is  or  not,  it  did  no  harm.  If  the  jury 
had  been  required  to  find  that  French  had  authority,  the  let- 
ters of  July  14th  and  17th  are  conclusive. 

*'  The  matter  "  could  not  be  closed  so  long  as  anything  was 
left  in  dispute.  In  the  shape  the  case  takes,  if  these  views 
are  correct,  the  minor  questions  are  immaterial. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Judge  MoBAN  does  not  concur  in  tliis  opinion. 


Deutscher  Frauen  Kranken  Verein 

V. 

Henry  C.  Berger. 

Life  Insurance — Mutual  Benefit  Association — Constitution — Provisions 
'^False  Statement  as  to  Age — Evidence. 

In  an  action  by  a  husband,  upon  the  death  of  hia  wife,  to  recover  from  a 
mutual  benefit  association,  in  which  she  was  insured,  a  sum  which,  under  its 
constitution,  was  then  payable,  the  association  contending  that  she  falsely 
stated  her  age  when  ^he  b-'canie  a  member,  being  in  fact,  upon  that  account 
uninsurable,  this  court  declines,  in  view  of  the  evidencei  to  interfere  with 
the  judgoieot  for  the  plaintiff. 

[Opinion  filed  Decemher  24,  1889.] 
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Appbal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
BiGHAfiD  W.  Cliffoed,  Judgo,  presiding. 

Messrs.  BAjBros  &  Bangs,  for  appellant. 

Messrs.  Goldzieb  &  Bodgers,  for  appellee. 

Gary,  P.  J.  The  appellants  are  a  mutual  benefit  associa- 
tion, and  the  wife  of  the  appellee  was  a  member.  In  the  con- 
stitution of  the  association  are  these  provisions: 

"  Section  2  of  article  2.     Any  Gorman  woman  between 
the  ages  of  eighteen  and  fifty  years  may  become  a  member  of 
this  association. 

"  Section  5  of  article  2.  "When  a  member  proposes  a  candi- 
date she  will  ^ive  to  the  secretary  a  statement  of  the  name, 
age  and  residence  of  the  candidate,  etc. 

"  Section  7,  article  7.  On  the  death  of  a  member  the  rel- 
atives of  the  deceased  shall  at  once  receive  the  sum  of  $100 
for  defraying  the  funeral  expenses  to  be  paid  out  of  the 
treasury  of  the  society." 

The  wife  having  died,  and  the  association  refusing  to  pay 
to  the  appellee  the  $100,  he  sued  for  it. 

The  defense  was  that  the  wife,  when  she  joined  the  associ- 
ation in  1884,  stated  her  age  to  be  forty-eight,  when  in  fact 
it  was  fifty-six.  The  exceptions  upon  which  appellants  rely 
are  that  the  court  sustained  objections  to  the  questions  put  by 
appellants  to  appellee  when  he  was  on  the  stand  as  a  witness, 
as  follows:  "  Where  was  your  wife  born  ?  "  '*  In  what  year 
was  your  wife  born  ? "  And  that  the  court  did  not  permit 
the  appellants  to  put  in  evidence  the  certificate  of  the  attend- 
ing physician,  made  by  him  to  the  bureau  of  vital  statistics  of 
the  city  of  Chicago.  No  general  law  by  which  such  a  certifi- 
cate is  required  is  referred  to,  and  no  ordinance  of  the  city 
was  put  in  evidence. 

If  an  ordinance  had  been  put  in,  one  question  would  have 
been  whether  it  required  the  age  of  the  deceased  to  be  stated 
in  the  certificate.  Where  his  wife  was  born  was  immaterial, 
and  it  does  not  appear  that  the  appellee  had  any  knowledge 
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or  information  on  that  subject;  and  later  in  the  case  he  did 
testify  that  he  did  not  know  what  year  she  was  born  in,  but 
supposed  she  was  fifty-nine  when  ahe  died,  in  1887,  and  so 
told  several  persons. 

The  appellants  had  therefore  tlie  full  benefit  of  all  the  infor- 
mation he  could  or  would  have  given  them  in  reply  to  the 
second  interrogatory. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


E.  W.  Farnham 

V. 

William  F.  Monroe. 


Landlord  and  Tenant — Lease — Rent — Guaranty — Assignment, 

In  aj»  action  to  recover  upon  a  written  guaranty  for  payment  of  rent,  this 
court  holds,  that  in  view  of  the  terms  thnreof  a  subsequent  assignment  of 
the  lease  did  not  operate  as  a  release  of  the  guarantor. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Eiohard  W.  Clifford,  Judge,  presiding. 

Mr.  William  Fenimoeb  Cooper,  for  appellant 

Mr.  Graham  H.  Harris,  for  appellee. 

Garnett,  J.     This  is  an  action  on  a  guaranty  under  seal 
executed  by  appellant.   The  guaranty  was  written  on  the  back 
of  a  lease  of  certain  premises,  made  by  appellee  as  party  of 
the  first  part 

The  lease,  which  was  made  and  dated  May  2,  1887,  pro- 
hibited the  lessees  from  assigning  the  same  without  the  writ- 
ten consent  of  the  lessor.  On  September  9,  1887,  the  lessor 
consented  to  the  assignment  to  Bell  &  Co.,  on  condition  (as 
Monroe  testified)  that  they  would  get  somebody  that  was 
responsible  to  indorse  the  lease.     Appellant,  on  the  contrary, 
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testified  that  the  negotiation  was  between  himself  and  one 
Alvord,  the  agent  of  Monroe,  and  that  Alvord  told  him  Mon- 
roe desired  a  surety  on  the  lease  for  Bell  &  Co.  But  what- 
ever may  have  occurred  in  the  negotiation  between  the  parties 
(no  fraud  or  imposition  being  shown)  is  of  no  importance,  as 
Farnham  did   in  fact  execute  the  guaranty  in  these  terms: 

"  For  value  received  I  hereby  guarantee  the  payment  of  the 
rent  and  the  performance  of  the  covenants  by  the  party  of 
the  second  part  in  the  within  lease,  as  covenanted  and  agreed, 
in  manner  and  form  as  in  said  lease  provided.  Witness  my 
hand  and  seal  this  9th  day  of  September,  A.  D.  1887. 

*'E.  W.  Fabnham.     [seal]" 

On  the  same  day  Monroe  consented  to  the  assignment  to  ^ 
Bell  &  Co.  The  assignees  took  possession  of  the  premises  at 
once  and  remairifed  in  possession  until  about  November  15, 
1887,  when  they  assigned  the  lease  to  one  Robbins,  who 
vacated  the  store  December  31,  1887.  The  premises  wei'e 
not  occupied  in  January,  1888,  and  appellee  sued  appellant  for 
the  rent  of  that  month ;  judgment  was  rendered  in  favor  of 
appellee,  from  which  he  has  appealed. 

The  argument  for  appellee  is  based  upon  the  theory  that 
the  contract  of  guaranty  was  for  Bell  &  Co.  only,  and  that  as 
Eoon  as  they  assigned  the  lease  they  were  no  longer  liable  for 
the  rent,  and  consequently  the  grantor  was  released.  We  know 
of  no  rule  of  construction  which  can  turn  the  guaranty  from 
its  plain  import ;  all  verbal  negotiations  are  merged  th2rein. 
It  is  a  guarantee  of  the  payment  of  the  rent  and  performance 
of  the  covenants  by  the  party  of  the  second  part  in  the  lease. 
King  &  Coyle  were  the  party  of  the  second  part.  Bell  & 
Co.  were  not  parties  to  it.  Farnham  may  have  intended  only 
to  make  himself  responsible  for  Bell  &  Co.'s  payment  of  the 
rent  while  they  occupied  the  premises,  but  if  he  did  he  could 
have  used  very  different  words.  There  is  no  evidence  which 
warrants  the  court  in  remodeling  the  contract;  it  must  stand 
as  it  is  written.  Nor  is  the  assignment  by  King  &  Coyle  to 
Bell  &  Co.,  or  by  Bell  &  Co.  to  Bobbins,  any  defense  to  an 
action  on  the  guaranty.  Dietz  v.  Schmidt,  27  111.  App.  Hi. 
Tlie  judgment  is  affirmed. 

Jn^ffment  affirmed. 
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William  Hall  and  Simeon  F*  Hall 

V. 

The  First  National  Bank  op  Emporia. 

Banks — Commission  Merchants — Draft  of  Consignor — Promise  to  Honor 
— Course  of  Dealing — Evidence* 

1.  The  construction  of  the  parties  to  a  contract  as  ^fathered  from  their 
acts  will  be  regarded  by  courts  in  construing  the  same. 

2.  When  a  party  agrees  to  accept  and  pay  drafts  for  cattle  bought  and 
consigned  to  him,  without  requiring  a  bill  of  lading  to  be  attached,  he,  and 
not  the  party  who  in  good  faith  advances  money  on  a  draft,  relying  on  such 
promise,  takes  the  risk  of  the  siock  being  diverted  while  in  transit  either  by 
accident  or  design. 

8.  In  an  action  brought  by  a  bank  to  recover  from  a  firm  of  commission 
merchants  upon  an  alleged  promise  by  them  to  accept  and  pay  a  certain 
draft  drawn  upon  them  by  consignors  of  cattle,  the  same  having  been  dis- 
counted by  the  plaintiff,  this  court  holds,  that  the  drawing  of  the  draft  in 
question  was  duly  authorized;  that  the  fact  that  the  cattle  agtiinst  which  it 
was  drawn  were  diverted  after  shipment  to  another  market  cut«  no  figure 
in  view  of  the  fact  that  it  did  not  appear  there  was  any  design  in  substitut- 
ing other  cattle,  which  sold  for  more  than  the  draft  called  for,  and  declines 
to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlieHon. 
John  P.  Altoeld,  Judge,  presiding. 

Mr.  E.  F.  Masterson,  for  appellants. 

Messrs.  Pbckham  &  Brown,  for  appellee. 

MoRAN,  J.  This  appeal  is  prosecuted  to  review  a  jndgmen  t 
rendered  against  appellants  and  in  favor  of  appellee,  in  an 
action  brought  upon  an  alleged  promise  by  appellants  to  accept 
and  pay  a  certain  draft  drawn  upon  them  by  the  firm  of  Greer 
&  May,  and  which  had  been  discounted  by  appellee. 

The  evidence  tended  to  show  that  Greer  &  May,  who 
were  cattle  buyers,  operating  in  and  around  Emporia^  Kansas 
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made  an  arrangement  with  the  appellants,  by  which  they  were 
to  sell  such  stock  as  should  be  shipped  to  the  Chicago  market 
for  said  Greer  &  May,  on  certain  terms  as  to  commissions. 
Being  about  ready  to  make  shipments,  Greer  &  May  wrote  to 
appellants,  on  August  10, 1886,  as  follows : 

"  Please  write  the  First  National  Bank  of  Emporia  that 
you  will  pay  our  draft  for  any  cattle  we  bay.  I  expect  we 
will  ship  five  or  six  loads  of  cattle  the  first  of  next  week. 
There  has  not  been  any  cattle  shipped  from  here  yet.  Will 
conmience  to  run  soon.  We  think  we  will  get  you  a  good 
many  cattle  from  here.  The  cattle  men  do  not  like  present 
prices,  but  the  cattle  will  have  to  go  soon. 

"  Respectfully,  Gbeeb  &  May. 

«  Greer." 

On  August  13th,  after  the  receipt  of  that  letter,  appellants 
telegraphed  appellee  as  follows : 

"Union  Stock  Yards,  III.,  8-13,  1888. 

"  We  will  honor  Greer  &  May's  draft  for  cost  of  cattle  and 
hogs  consigned  to  us. 

"  Hall  Bros.  &  Co." 

Between  the  date  of  said  telegram  and  the  drawing  of  the 
draft  in  suit,  Greer  &  May  drew  some  seven  drafts  on 
appellants,  and  appellee  advanced  money  on  said  drafts  to  pay 
for  cattle  to  be  shipped  to  appellants,  which  drafts  were  all 
paid  by  appellants  on  presentation.  The  evidence  also  tended 
to  show  that  three  of  these  drafts  had  on  their  face  the  words, 
"  drawn  on  tel.  8-14,"  and  the  draft  in  suit  was  drawn  in  the 
same  way,  and  appellee  advanced  money  on  the  credit  of  it  to 
Greer  &  May  to  pay  for  the  cattle  consigned  to  appellants. 
By  some  confnsion  in  shipping  the  cattle,  the  stock  that  was 
intended  by  Greer  &  May  to  be  sent  to  appellants,  at  Chicago, 
were  sent  to  and  sold  at  Kansas  City,  and  stock  that  was 
intended  by  them  for  Kansas  City  came  through  and  were 
received  and  sold  by  appellants.  Appellants  refused  to  pay 
the  draft,  and  they  contend  that  tlie  telegi'am  authorized  the 
payment  of  only  one  draft;  that  the  word  "draft"  was  used 
instead  of  "  drafts,"  and  that  was  so  done  advisedly.  The 
question  of  whether  the  telegram  authorized  the  drawing  of 
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the  draft  in  question  when  conmdered  in  the  light  of  the  let. 
ter  in  response  to  which  it  was  sent,  and  the  subsequent 
course  of  dealings  between  the  parties,  and  all  the  circum- 
stances of  the  case,  showing  the  construction  which  the  par- 
ties themselves  put  on  the  telegram,  was  left  to  the  jury  by 
the  trial  court,  under  correct  instructions,  and  the  jury  deter- 
mined that  question  against  appellants'  contention,  and,  as  we 
think,  rightfully.  The  construction  of  the  parties,  as  gath- 
ered from  their  acts,  will  be  regarded  by  the  courts  in  con- 
struing the  contract.  Vermont  St.  M.  E.  Church  v.  Brose, 
104  111.  206. 

Appellants  contend  that  the  cattle  against  which  the  draft 
in  question  was  drawn,  never  reached  them,  but  were  diverted 
to  other  parties,  and  an  inferior  lot  of  cattle  substituted  and 
shipped  to  them. 

It  is  true  that  the  cattle  against  which  tlie  draft  was  drawn 
did  not  reach  appellants  for  sale,  though  it  is  by  no  means 
clear  that  there  was  any  design  in  the  substitution  of  the  cattle 
which  were  sent  to  appellants,  and  it  appears  that  the  pro- 
ceeds of  the  cattle  which  appellants  sold  exceeded  the  amonnt 
of  the  draft,  and  that  no  other  than  appellee  has  made  any 
claim  to  the  proceeds,  so  that,  as  far  as  this  claim  is  concerned, 
appellants  have  suffered  no  injury  by  the  diversion  of  the 
cattle  intended  to  be  shipped,  and  which  were,  in  fact,  actu- 
ally consigned,  and  started  on  their  journey  to  appellants. 

But  it  being  established  that  the  holder  of  this  draft,  the 
bank,  knew  nothing  whatever  of  the  diversion  of  the  consign- 
ment, and  that  the  money  furnished  to  Greer  &  May  on  the 
credit  of  the  draft  went  to  pay  for  tlie  cattle  which  were  con- 
signed to  appellants,  it  is  not  perceived  how  the  fact  that  the 
consignment  was,  while  in  transit,  diverted  to  another  con- 
signee, could  affect  appellee,  it  being  a  holder  of  the  draft  for 
value.  The  consignor  has  the  legal  right  to  change  the  des- 
tination of  goods  put  in  possession  of  a  carrier,  to  be  delivered 
to  a  designated  consignee  (Lewis  v.  Gal.  &  Chi.  TJ.  R.  K.  Co. 
40  HI.  281);  and  where  a  party  agrees  to  accept  and  pay  drafts 
for  cattle  bought  and  consigned  to  him,  without  requiring  a 
bill  of  lading  to  be  attached,  he,  and  not  the  party  who  in 
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good  faith  advances  money  on  the  draft,  relying  on  such  prom- 
ise to  accept  and  pay,  takes  the  risk  of  the  stock  being  diverted 
while  in  transit,  either  by  accident  or  ^design.  Appellants 
requested  the  court  to  give  to  the  jury,  instructions,  some 
twenty  in  number,  and  error  is  assigned  on  such  refusal,  as 
well  as  on  the  instructions  given  by  the  conrt. 

It  would  servo  no  useful  purpose  to  discuss  these  various 
instructions  in  detail.  We  have  examined  them,  and  consid- 
ered counsel's  contentions  in  regard  to  the  action  of  the  court 
thereon,  and  we  are  of  opinion  there  was  no  error  committed 
by  the  court,  either  in  giving  or  refusing  instructions. 

Neither  is  there,  in  our  opinion,  any  error  available  to 
appellant  in  this  record,  in  regard  to  the  form  of  the  verdict, 
the  amount  of  damages,  or  the  rejection  or  admission  of  evi- 
dence. We  find  no  error  of  law,  and  the  verdict  was  war- 
ranted by  the  evidence,  and  in  our  opinion  the  judgment  is 
upon  the  whole  record  just,  and  will  therefore  be  affirmed. 

Judgment  affiiined. 


Eugene  C.  Kaufman 
Alfred  Lindell. 


Negotiahle  Instruments — Note — Surety — Suit  by  Indorsee — Evidence, 

In  an  action  by  the  indorsee  of  a  not,e  against  the  indorser  thereof,  \hQ 
contention  of  the  defendant  beingr  that  an  agreement  to  renew  waa  not 
carried  out,  for  the  reason  that  a  third  person,  instead  of  signing  the  same 
as  surety,  executed  his  individual  note  for  that  purpose,  this  court  holds, 
that  in  view  of  the  evidence  the  verdict  for  the  defendant  can  not  stand. 

[Opinion  filed  March  24,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiBK  Ha  WES,  Judge,  presiding. 

Messrs.  Blanke  &  Chytraus,  for  appellant. 

Messrs.  Cliffoed  &  Smith,  for  appellee. 
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Gabnett,  J.  This  is  an  action  of  assumpsit,  brought  by 
appellant  against  appellee  as  indorser  of  a  promissory  note, 
made  by  L.  P.  Nelson  for  $600,  dated  August  29, 1884,  pay- 
able thirty  days  after  date  to  the  order  of  Alfred  Lindell  & 
Co.,  with  eight  per  cent  interest.  The  case  was  tried  before 
the  court  and  a  jury,  but  no  instructions  were  asked  or  given. 
There  was  a  verdict  and  judgment  for  the  defendant. 

The  facts  are,  that  about  January  1,  1884,  Nelson  was 
indebted  to  Alfred  Lindell  &  Co.,  a  firm  then  composed  of 
Alfred  Lindell  and  Fred  Unkerfeld,  in  the  sum  of  $600.  To 
secure  payment  of  the  amount  Nelson  executed  and  delivered 
to  them  Ills  note,  payable  to  Alfred  Lindell  &  Co.,  in  ninety 
days  after  that  date.  The  payees  indorsed  the  note;  it  was 
taken  by  Unkerfeld  to  Haugan  &  Lindgren,  bankers,  in 
Chicago,  for  discount,  but  the  paper  was  declined,  as  they  did 
not  consider  it  good  security  without  another  name.  TJnkei*- 
feld  then  went  to  one  Veeder  and  succeeded  in  persuading 
him  to  sign  or  indorse  the  note.  Whether  he  signed  as  a 
maker,  or  wrote  his  name  on  the  back  of  the  note  a^  an 
indorser,  is  not  entirely  clear  from  the  evidence.  The  payees 
then  indorsed  and  sold  the  note  to  Haugan  &  Lindgren. 
When  it  matured  there  was  an  agreement  for  a  renewal,  in 
pursuance  of  which  Nelson  executed  the  note  sued  on,  and 
the  defendant,  under  the  name  of  Alfred  Lindell  &  Co.  (the 
firm  having  been  previously  dissolved  by  the  withdrawal  of 
Unkerfeld)  indorsed  it.  The  latter  note  was  taken  (by  whom 
does  not  appear)  to  Haugan  &  Lindgren,  and  left  with  them, 
but  they  refused  to  accept  it  as  a  renewal  of  the  first  note 
without  Yeeder's  signature.  It  was  then  arranged  between 
Haugan  &  Lindgren  and  Veeder,  that  the  latter  should  exe- 
cute his  own  note  and  leave  it  as  security  for  the  new  Nelson 
note,  which  was  accordingly  done.  After  the  maturity  of  the 
new  note  of  Nelson  it  was  sold  and  delivered,  together  with 
Veeder's  note,  by  Hangan  &  Lindgren  to  Kaufman.  At  the 
time  of  maturity  of  the  new  note  Nelson  was,  and  ever  since 
has  been  insolvent,  and  a  suit  against  him  during  that  time 
would  have  been  unavailing. 

Lindell  insists  the  agreement  to  renew  was  not  caiTied  out, 
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as  Veeder  did  not  sign  tho  note  sued  on.  But  we  think  after 
a  careful  review  of  the  evidence  that  Veeder's  signature  to 
the  first  note  was  obtained  at  the  request  of,  and  to  accommo- 
date the  payees.  When  Yeeder  signed,  Nelson  had  delivered 
the  note  to  the  payees,  and  had  nothing  more  to  do  with  it. 
Even  assuming  he  signed  the  first  note  as  maker,  if  it  was 
done  to  accommodate  the  payees,  he  was  simply  their  surety, 
and  it  was  their  duty  to  indemnify  him  against  liability.  And 
if  he  had  joined  in  the  execution  of  the  second  note,  his  rela- 
tion to  Lindell  would  not  have  been  different;  he  would  still 
have  been  a  mere  surety  between  himself  and  Lindell.  No 
benefit,  therefore,  could  have  been  derived  by  Lindell  from 
Veeder's  execution  of  the  second  note,  and  no  harm  has 
befallen  him  from  his  failure  to  sign. 

The  judgment  is  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 


Joel  J.  Bailey  et  al, 

V. 

C.  W.  Pardridge  et  al. 

SaU9 — Payment  to  Traveling  Salesman — Embezzlement — Evidence. 

1.  Where  a  plaintiff  introducea  letterR  of  the  defendant  to  prove  certain 
facts,  he  is  bound  to  admit  declarations  therein  which  make  against  him, 
aA  well. 

2.  In  an  action  brought  to  recover  the  value  of  goods  sold  and  delivered 
a  check  in  payment  having  been  given  a  salesman  of  the  plaintiffs,  the  same 
or  its  proceeds  never  having  been  turned  over  by  him  to  them,  this  court 
holds  that  such  delivery  was  properly  made,  and  was  equivalent  to  delivery 
to  the  plaintiffs,  and  declines  to  interfere  with  the  judgment  against  them. 

ft 

[Opinion  filed  December  24,  1889.] 

Tk  ebbor  to  the  Superior  Court  of  Cook  County;  the  Hon, 
John  p.  Altgeld,  Judge,  presiding. 

Messrs.  D.  Blackman  and  Floweb,  Smith  &  Musgbave, 
for  plaintiffs  in  error. 
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Messrs.  Bbandt  &  Hoffmak,  for  defendants  in  error. 

Gabnett,  J.  Tliis  is  a  suit  brought  by  plaintiflPs  in  error 
against  defendants  in  error,  to  recover  the  value  of  goods  sold 
and  delivered  to  defendants.  At  the  conclusion  of  the 
plaintiffs  evidence  the  court  instructed  the  jury  to  find  for 
the  defendants. 

The  facts  are  that  in  August,  1883,  one  Holmes  was  a 
traveling  salesman  in  the  employ  of  plaintiffs,  whose  place  of 
business  was  in  Philadelpliia;  that  in  the  -early  part  of  that 
month  Holmes  sold  and  delivered  goods  of  the  plaintiffs  to 
defendants,  a  firm  carry injy  on  business  in  Chicago,  and  at  his 
request  the  defendant's  then  made  and  delivered  to  Holmes 
their  check  on  the  Continental  Bank  of  Chicago,  for  the  pur- 
chase price,  payable  to  Joel  J.  Bailey  &  Co.,  or  bearer.  The 
check  was  never  given  to  plaintiffs,  nor  have  they  ever 
received  the  proceeds  thereof,  or  any  payment  for  the  goods. 
No  evidence  was  introduced  of  payment  or  non-payment  of 
the  check,  or  of  what  was  done  with  it,  nor  was  it  produced 
on  the  trial  to  be  surrendered  to  defendants. 

By  the  contract  between  plaintiffs  and  Holmes  he  had  no 
authority  to  receive  payment,  but  no  evidence  was  given  of 
notice  to  defendants  of  his  want  of  such  authority.  "  When 
the  principal  intrusts  the  agent  with  the  possession  of  the 
goods  to  be  sold,  and  authorizes  him  to  sell  and  deliver  them, 
authority  to  receive  payment  therefor  will  be  implied,  and 
a  payment  made  to  the  agent  at  the  time  of  the  sale  and 
delivery,  or  as  part  of  the  same  transaction,  will  be  binding 
upon  the  principal — of  course,  in  the  absence  of  any  knowledge 
on  the  part  of  the  purchaser  that  the  agent  was  not  author- 
ized to  receive  payment."     Mechem  on  Agency,  Sec.  338. 

The  delivery  of  the  check  to  Holmes  was  in  the  usual 
course  of  business,  and  was  equivalent  to  a  delivery  of  it  to 
plaintiffs.  If  it  had  been  delivered  to  the  plaintiffs,  they 
could  not  recover  without  proving  non-payment,  and  that,  as 
we  have  seen,  they  neglected  to  do.  The  only  proof  of  the 
delivery  of  the  check  to  Holmes  consisted  of  statements  in 
letters  of  defendants,  which  plaintiffs  introduced  in  evidence 
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as  admissions  of  other  facts.  By  the  ruling  of  the  court  the 
letters  were  treated  as  conclusive  evidence  of  the  fact  of 
delivery  of  the  checks.  The  statements  were  not  in  them- 
selves unreasonable,  or  improbable,  nor  was  there  anything  in 
the  nature  of  the  transaction  or  in  the  evidence  tending  to 
impeach  them.  The  doctrine  in  such  cases  is  that  the  admis- 
sion, with  the  accompanying  declaration,  which  serves  as  an 
answer  to  the  admission,  is  to  be  received  in  evidence,  and 
the  answer  is  conclusive.  Howell  v.  Moores,  127  111.  70; 
1  Roscoe's  Crim.  Ev.  (8th  Ed.),  54-55;  Eoberts  v.  Gee,  15 
Barb.  449;  Oorbett  v.  The  State,  31  Ala.  329;  Arnold  v. 
Johnson,  1  Scam.  196. 

There  was  no  error  in  the  instruction.     The  judgment  is 
affirmed. 

Judgment  affirmed. 


Elizabeth  Wheeler  et  al. 

V. 

Elizabeth  Wheeler,  Executrix. 

Administration — Probate  of  Will — Bill  to  Set  Aside, 

1.  This  court  declines  to  interfere  with  a  decree  diBmissingf  a  bill  filed 
to  set  aside  the  probate  of  a  will  fifteen  years  after  the  same  occurred. 

2.  The  word  ** absent**  with  reference  to  a  person  in  a  statute  other 
than  of  limitation,  must  be  taken  to  mean  one  who  has  been  present,  not  a 
non-resident* 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
OuvEB  H.  HoBTON,  Judge,  presiding. 

Mr.  Mason  B.  Loomis^  for  appellants. 

Mr.  M.  J.  DuuNK,  for  appellee. 

Gaktj  p.  J.     This  was  a  bill  in  chancery,  filed  under  Sec. 
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7,  Ch.  148,  R  S.,  by  non-residents  of  this  State,  to  set  asfde 
the  probate  of  a  will,  and  the  onlj  question  is  whether  they 
have  eternity  to  do  it  in.  The  statate  provides  that  such  a 
bill  may  be  filed  within  three  years  after  probate,  and  that 
persons  ^'  absent  from  the  State  "  have  the  like  period  after 
the  removal  of  their  disabilities.  Generally  in  statutes  of 
limitation  similar  language  has  been  held  to  include  non-resi- 
dents, as  well  as  residents  temporarily  absent;  but  this  statute 
is  not  a  limitation  law.  It  creates  a  remedy  not  before  exist- 
ing, and  the  lapse  of  time  need  not  be  pleaded  to  make  it  a 
bar.  Luther  v.  Luther,  122  111.  558.  Tlie  word  "absent"  con- 
veys the  idea  of  a  temporary  condition,  a  cessation  of,  and 
])robability  or  possibility  of  returning,  presence.  Very  little 
authority  should  be  required  to  prevent  a  strained  construc- 
tion that  might  lead  to  serious  consequences  from  too  long 
delay  in  settling  estates  (Ibid.  566);  but  that  little  is  found  in 
Snoddy  v.  Cage,  5  Texas,  106,  and  Buchanan  v.  Kucker,  9 
East.  192,  holding  that  "absent"  must  be  taken  only  to  apply 
to  persons  who  had  been  present  And  see  Hyman  v.  Baynct 
83  111.  256. 

Tiie  bill  in  this  case  was  filed  more  than  fifteen  years  after 
the  probate.  The  demurrer  to  it  was  properly  sustained,  and 
the  decree  dismissing  the  bill  is  affirmed. 

Decree  afflmied. 


Jacob  Beidler 

V. 

Charles  H.  Douglas  et  al, 

Creditor'8  BUI — Property  in  Hands  of  Third  Persons — Jtidgment  and 
Execution — Failure  to  Prove — Admission* 

TTpon  a  creditor's  Kill,  seeking^  to  reach  property  in  the  hands  of  third 
persons,  alleged  to  belong  to  a  judgment  debtor,  no  proof  being  offered  by 
the  complainant  in  support  of  the  allegations  therein  of  the  recovery  of  a 
judgment*  and  the  issuance  of  ^an  execution  and  the  return  thereof  unsatis- 
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fied,  it  being  claimed  by  him  that  the  existence  thereof  was  admitted  on  the 
hearinfr  by  the  counsel  for  the  defendants,  no  such  admission  bein^;  found 
in  the  record,  this  court  declines,  in  view  of  the  absence  of  proof  touching 
these  points,  to  interfere  with  the  decree  for  the  defendants. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Akthub  B.  Camp  and  Grant  Newell,  for  appel- 
lant 

Messrs.  Tenney,  Hawley  &  Coffeen  and  A.  W.  Under- 
wood, for  appellees. 

MoRAN,  J.  Appellant  filed  a  certain  bill  against  the  appel- 
lees, and  on  the  hearing  in  the  court  below  on  the  bill,  answers 
and  proof,  the  court  dismissed  the  bill  for  want  of  equity. 

The  bill  alleges  the  recovery  of  a  judgment  against  appel- 
lee Douglas,  and  that  an  execution  had  been  issued  thereon, 
and  had  been  returned  unsatisfied,  and  seeks  to  reach  in  tlie 
hands  of  the  other  appellees,  property  which  it  was  alleged 
belonged  to  said  Douglas.  The  answer  of  all  the  defendants 
except  Douglas,  traverse  all  the  allegations  in  the  bill  not 
S|>ecifically  answered,  admitted  or  denied,  and  they  nowhere 
admit  the  recovery  of  the  judgment  against  Douglas,  or  the 
issuing  or  return  unsatisfied   of  any   execution  against  him. 

On  the  hearing,  appellant  offered  no  proof  of  the  existence 
of  such  a  judgment  or  of  the  issue  or  return  of  any  execution 
thereon.  Appellant  claims  that  the  existence  of  the  judg- 
ment and  execution  were  admitted  on  the  hearing,  by  the 
counsel  for  ap])ellees,bnt  the  part  of  the  record  to  which  coun- 
sel refer  in  the  briefs,  contains  no  such  admission,  and  we  have 
searched  throughout  the  record  in  vain  to  find  it.  It  was 
indispensable  to  the  maintenance  of  appellant's  bill  that  he 
should  prove  every  material  fact  alleged  therein  which  was  not 
admitted  by  the  answers,  whether  the  same  was  denied  by 
answer  or  not.    Proof  of  the  existence  of  the  judgment  and  the 


35    126 
44    200 


126  Appellate  Courts  of  Illinois. 

Voii,  35.]  D.ividson  v.  Provost. 

return  of  the  execution  unsatisfied,  was  essential,  as  those  are 
jurisdictional  facts,  and  unless  they  are  made  to  appear  in  some 
manner  the  court  is  without  authority  to  grant  any  relief 
upon  a  creditor's  bill.  Moshier  v.  Meek,  80  111.  79;  Dormeuil 
V.  Ward,  108  111.  216. 

As  we  have  seen,  these  necessary  facts  were  not  admitted 
by  the  answers,  nor  shown  by  the  evidence,  and  on  the  ground 
of  the  failure  of  the  proof  to  sustain  the  allegation  of  the 
bill  in  that  regard,  and  without  reference  to  any  other  ques- 
tion made  in  the  case,  the  decree  of  the  court  below  dismiss- 
ing the  bill  must  be  affirmed.  Dooley  v.  Stipp,  26  111.  89; 
Heacock  v.  Duraud,  42  111.  230. 

Decree  affii^medn, 


Zemach  Davidson 

V. 

Napoleon  Provost. 


Mechanics^  Liens — Payment — Architects*  Certificates— Death  qf  Memher 
of  Firm  qf— Evidence, 

1.  The  recognition  by  an  owner  and  building  contractor  of  the  Burviv- 
ing  member  of  a  lirm  of  nrchitect«,  upon  whose  certificates  payments  were 
to  be  made,  as  superintendent  and  architect,  is  binding  upon  both. 

2.  (Jpon  a  bill  filed  by  a  building  contractor  to  enforce  a  mechanic's  lien 
for  an  amount  claimed  to  be  due,  this  court  holds  as  erroneous  the  refusal 
of  the  trial  court  to  admit  upon  the  part  of  the  defendant,  evidence  going  to 
show  that  the  plaintiff  had  not  followed  the  plans  and  specifications  whereby 
he  was  injured,  and  that  the  decree  for  the  plaintiff  can  not  stand. 

[Opinion  filed  December  24,  1889.] 

« 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbebt  Jamikson,  Judge,  presiding. 

Mr.  Israel  Cowbn,  for  appellant 

Wherever  there  is  allegation  of  power  for  a  mere  private 


First  District — October  Term,  1889.       127 

Davidson  v.  Provost. 

purpose,  the  concnrrence  of  all  intrusted  with  the  power  is 
necessary  to  its  due  execution.  Morse  on  Arbitration,  p.  162; 
Green  v.  Miller,  6  Johns.  39;  Patteson  v..Leavitt,  4  Conn. 
50;  Kussell  on  Arbitration,  3d  Ed.  p.  207. 

In  Bannister  v.  Bead,  1  Gilm.  102,  an  award  was  held  void, 
because  made  by  only  two  of  the  three  arbitrators,  to  whom 
the  reference  was  made.  See,  also,  Watson  on  Awards,  8; 
Thomas  v.  Harroll,  1  Sim.  &  Stu.  524. 

In  Towne  v.  Jaquith,  6  Mass.  46,  the  court  held  the  award 
void,  where  but  two  of  three  made  the  same,  because  of  the 
necessity  of  giving  effect  to  private  confidence. 

The  same  distinction  between  matters  of  public  conceni 
and  private  confidence  is  made  in  Green  v.  Miller,  6  Johns. 
39  and  Cope  v.  Gilbert,  4  Denio,  347. 

This  position  is  sound  enough  to  go  further  than  we  pur- 
pose to,  but  it  at  least  should  have  enabled  the  defense  to  put 
in  a  defense,  and  the  failure  to  allow  appellant  to  do  so  is  of 
itself  a  strong  recommendation  for  a  reversal. 

In  Tetz  V.  Butterfield,  54  Wis.  242  et  seq.,  it  was  held  that 
when  the  plea  set  iorth  that  improper  and  inferior  materials 
had  been  used  by  the  plaintiff,  and  that  the  architect  had 
wrongfully  certified  satisfaction,  and  in  other  respects  failed 
to  discharge  his  duty  as  an  architect,  thus  perpetrating  a  fraud 
upon  the  rights  of  the  defendants,  that  the  defendant  was 
entitled  to  show  in  evidence  all  facts  tending  to  show  bad 
faith  on  the  part  of  the  architect  in  superintending  the 
building. 

It  is  also  well  settled  that  the  architect  can  not  change  the 
terms  of  the  specifications  without  special  authority,  Adlard 
V.  Muldoon,  45  111.  193. 

Neither  the  builder  nor  the  architect  can  cliange  the  speci- 
fication or  deviate  tlierefrom,  substantially,  even  by  substi- 
tuting what  is  claimed  to  be  better  work  or  material,  without 
authority,  in  accordance  with  the  contract.     Idem. 

There  is  a  mistaken  impression  prevailing  as  to  how  far  the 
architect's  certificate  concludes  the  owner. 

The  general  rule  seems  to  be  that  the  certificate  of  an 
architect,  whose  approval  is  required  before  any  payment  is 
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due,  can  not  dispense  with  the  perforraance  of  any  substantial 
part  of  the  contract  It  may  be  binding  as  to  the  fact,  whether 
the  work  certified  to  was  done  in  a  workmanlike  manner,  or 
of  proper  materials  of  the  kind  required.  Bond  v.  I^ewark, 
4  0.  K  Qr.  376. 

Mr.  Henbt  Meiselbab,  for  appellee. 

Garnett,  J.  Appellant  and  appellee  made  a  contract  by 
which  Provost  agreed  "  to  build,  finish  and  complete  a  building 
at  No.  59  Wilson  St  in  a  careful,  skillful  and  workmanlike 
manner,  to  the  full  and  complete  satisfaction  of  Ackerman  & 
Smith,  architects  and  superintendents,  and  liave  all  work  fully 
completed  on  or  before  April  25,  1886,  *  *  *  so  as  to 
fully  carry  out  the  designs  of  said  work  as  set  forth  in 
the  accompanying  specifications,  and  the  plans  and  drawings 
therein  especially  referred  to,  the  same  being  made  a  part  of 
said  contract;"  Davidson  reserving  the  right  and  privilege  of 
making  any  alterations  in  the  designs;  and  ho  agreed  to  pay 
to  Provost  $7,050,  said  amount  to  be  paid  in  instalments; 
fifteen  per  cent  to  be  paid  upon  completion  of  contract,  pay- 
able on  architects'  certificates. 

Soon  afterward  Smith,  one  of  the  architects  named,  died, 
but  work  on  the  building  proceeded  under  the  superintendence 
of  Ackerman.  He  issued  the  certificates  for  payments  to 
the  contractor,  and  they  were  paid  without  objection  by 
appellant,  excepting  a  certificate  for  $450  for  extra  work, 
and  the  final  certificate  for  $1,000  for  labor  and  materials  pro- 
vided under  the  original  contract  Provost  filed  his  bjll  in 
the  Superior  Court  to  enforce  a  mechanic's  Hen  for  the 
amounts  so  remaining  unpaid;  a  decree  was  entered  in  his 
favor  for  $1,930.46. 

Appellee  contends  that  the  certificates  of  Ackerman  are 
conclusive,  while  Davidson  insists  that  the  death  of  Smith 
terminated  the  power  to  issue  them  so  as  to  bind  him.  Tlie 
general  rule  governing  in  such  cases  is  stated  in  Kechem  on 
Agency,  Sec.  251:  "  As  has  been  seen,  a  power  confided  to 
two  or  more  private  agents  must  ordinarily  be  exercised  by  all 
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of  them  jointly;  the  death  of  one  of  them,  therefore,  where 
the  authority  is  joint,  rendera  the  further  execution  of  the 
agency  impossible  and  it  is  therefore  terminated.  Where, 
however,  the  agency  is  joint  and  several,  the  death  of  one 
agent  does  not  terminate  it." 

See,  also,  Morse  on  Arbitration,  162;  Sngden  on  Powers,  145 
146;  1  Wait's  Actions  &  Def.  291;  Hartford  Fire  Ins.  Co.  v. 
Wilcox,  57  111.  181;  Kobson  v.  Drummond,  2  B.  &  Ad.  303; 
Eowe  V.  Hand,  111  Ind.  210. 

The  recognition  by  both  parties,  of  Acker  man  as  superin- 
tendent and  architect,  after  Smith's  death,  takes  the  cape  out 
of  the  general  rule.  If  Davidson  intended  to  confine  his 
authority  within  narrower  bounds  than  those  the  contract 
prescribed  for  Ackerraan  &  Smith,  he  should  have  notified 
Provost  of  his  intention,  instead  of  encouraging  him  to  rely 
upon  that  interpretation  of  his  acts  which  would  be  commonly 
given  them.  The  effect  of  the  certificate,  however,  is  not  as 
absolute  as  indicated  by  the  rulings  of  the  court  on  the  hear- 
ing of  the  case.  The  defendant  produced  witnesses,  by  whom 
he  proposed  to  prove  that  the  plans  and  specifications  had 
been  disregarded  by  Provost  in  material  respects;  that  certain 
parts  of  the  work  and  materials  had  been  wholly  omitted,  and 
alterations  made  in  other  particulars,  and  that  by  reason 
thei-eof  appellant  suffered  damages  to  the  extent  of  $2,000. 

The  court  rejected  the  evidence,  and  defendant  excepted  to 
the  ruling.  The  exception  is  well  taken.  If  the  evidence 
had  been  admitted  it  might  have  shown  such  gross  dereliction 
of  duty  on  the  part  of  the  architect  as  to  raise  a  presumption 
of  fraud  or  mistake  in  the  issuing  of  the  certificates.  The 
importance  of  this  point  is  emphasized  by  the  admission  of 
the  architect  in  his  testimony,  that  he  never  looked  to  see 
whether  certain  parts  of  the  specifications  had  been  complied 
with.  For  this  eiTor,  which  is  the  only  one  we  think  well 
assigned,  the  decree  is  reversed  and  the  cause  remanded. 

Seversed  and  remanded, 

ToL.  XXXT  t 
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35    1361  Chris.  Corcoran 

102    »571|  ^ 

Celia   Poncini. 


Trespass — Assault  and  Battery — Damages — Ecidenee— Testimony  of 
Child — Criminal  Law, 

1.  In  an  action  of  trespase,  brought  for  the  recovery  of  damages  for  inju- 
riee  suffered  by  reason  of  an  assault  and  battery,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 

2.  In  the  case  presented  it  is  held:  That  the  refusal  to  allow  a  boy  ten 
years  old  to  tei;tify  was  proper,  no  statement  having  been  made  as  to  what 
was  expected  to  be  proved  by  him,  and  no  question  having  been  propounded 
to  him  from  which  the  same  could  be  inferred. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Messrs.  Gardner,  MoFadon  &  Gardner,  for  appellant. 

The  court  below  also  erred  in  refusing  to  allow  Bernard 
Brady  to  testify  on  behalf  of  defendant. 

The  evidence  showed  he  was  ten  years  old  going  on  eleven, 
believed  in  a  God  and  in  a  hereafter,  and  tliat  lie  would  be 
punished  hereafter  if  he  committed  perjury  in  this  case. 

In  Noble  v.  People,  Breese,  p.  54,  the  court  says:  "1  con- 
ceive the  law  to  be  that  all  persons  who  believe  in  the  exist- 
ence of  a  God  and  a  future  state,  are  on  this  account  good 
witnesses." 

In  Draper  v.  Draper,  68  111.  17,  it  was  held  that  a  child  of 
nine  years  of  age  was  competent,  who  on  voir  dire  testified 
that  she  understood  the  nature  of  an  oath,  and  that  if  she 
didn't  tell  tlie  truth  she  would  go  to  hell.  On  page  19  the 
court  said  :  "This  is  believed  to  be  within  the  most  rigid  test 
as  to  the  knowledge  necessary  to  permit  persons  to  testify." 
The  boy  was  confused   by  the  subsequent  examination  of  the 
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court  and  failed  to  answer  some  of  the  questions.  Under 
the  law  of  nh'nois,  the  witness  being  competent,  it  is  to  be 
presumed  that  his  testimony  would  have  been  macerial. 

Messrs.  Jonks  &  Lusk,  for  appellee. 

Garnett,  J.  This  is  an  action  of  trespass  brought  by 
appellee  against  appellant  to  recover  damages  for  assault  and 
battery.  The  jury  rendered  a  verdict  for  $150  upon  which 
judgment  was  tendered,  and  appellant  now  asks  for  a  reversal. 
He  says  the  verdict  was  against  the  evidence.  The  plaintiiBE 
and  her  sister  testify  positively  to  the  striking.  The  only 
positive  evidence  to  the  contrary  is  that  of  the  defendant  him- 
self. He  called  four  other  witnesses  of  the  occurrence,  only 
one  of  whom  testified  that  she  saw  the  whole  transaction  and 
she  goes  no  further  than  to  say  that  she  did  not  see  Corcoran 
strike  the  plaintiff.  No  one  of  the  other  three  stated  whether 
he  struck  her  or  not. 

We  have  carefully  examined  the  evidence,  and  find  that  a 
reversal  on  this  ground  would  not  be  consistent  with  the  rule 
that  a  verdict  should  remain  undisturbed  unless  it  is  manifestly 
against  the  weight  of  the  evidence. 

The  refusal  of  the  court  to  permit  Bernard  Brady,  a  boy 
ten  yearyold,  to  testify,  is  another  point  urged  by  appellant 
The  only  question  put  to  the  proposed  witness  relates  to  his 
belief  in  Qod  and  a  future  life  and  his  comprehension  of  the 
nature  of  an  oath.  No  statement  was  made  by  counsel  as  to 
what  he  intended  to  prove  by  the  witness,  and  as  no  question 
was  propounded  to  him  from  which  it  can  possibly  be  inferred 
that  he  knew  anything  of  the  material  facts,  the  appellant's 
case  can  not  be  said  to  have  suffered  from  the  ruling.  Gaf- 
field  V.  Scott,  33  111.  App.  317.  No  error  is  perceived  in  the 
giving  or  refusing  of  instructions.     The  judgment  is  affirmed. 

Judgment  aJtrfnecL 
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Joseph  B.  Ditto  and  Caroline  C.  Hitchcock 

V. 

Louis  L.  Sharpe. 

Attaehmeni — Bill  af  Sale — Possession  under. 

This  court  declines  to  interfere  with  the  judgment  of  the  trial  court 
wherein  it  finds  that  certain  (roods,  when  attached,  were  rightfully  in  the 
possession  of  another  under  a  hill  of  sale. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gblnnell,  Judge,  presiding. 

Messrs.  Ernest  Hitchcock  and  Edwin  Burritt  Smith, 
for  appellants. 

The  Supreme  Court  of  this  State  has  consistently  and  nni- 
formly  held  in  an  unbroken  current  of  decisions  from  1  Scam- 
mon  down,  that  "all  conveyances  of  goods  and  chattels,  where 
the  possession  is  permitted  to  remain  with  the  alienor  or 
vendor,  are  fraud ulent^^r  ^^and  void  as  to  creditors  and  pur- 
chasers unless  the  retaining  of  possession  be  consistent  with 
the  deed."  "  The  vendor's  possession  *  *  *  is  a  fraud 
per  86  and  can  not  be  rebutted  by  testimony  of  fair  intention." 
Thornton  v.  Davenport,  1  Scam.  296,  298;  Khines  v.  Phelj^s, 
3  Gilm.  456;  Reed  v.  Eames,  19  111.  595;  Thompson  v.  Yeck, 
21  111.  73,  Dexter  v.  Parkins,  22  III.  146;  Ketcluim  v.  Watson, 
24  III.  591;  Thompson  v.  Wilhite,  81  111.  356;  Lefever  v. 
Mires,  81  111.  456;  Johnson  v.  Holloway,  82  111.  334,  336; 
Ticknor  v.  McClelland,  84  111.  472;  Allen  v.  Carr,  85  111.  388; 
Richardson  v.  Rardin,  88  111.  129;  Greenebaum  v.  Wheeler, 
90  111.  298;  Rozier  v.  Williams,  92  111.  187;  Lawson  v.  Prank, 
108  111.  507;  Harts  v.  Jones,  21  III.  App.  150. 

There  was  no  sufficient  delivery  of  the  property  in  question 
here  to  pass  title  as  against  the  attaching  creditor. 

A  sufficient  delivery  i 
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"  A  change  of  possession  which  will  protect  the  title  of  the 
purchaser  as  against  creditors  must  consist  of  a  complete  sur> 
render  and  discontinuance  of  the  exercise  of  acts  of  ownership 
by  the  vendor,  and  the  assumption  of  such  acts  on  the  part  of 
the  vendee."     Wait,  Fr.  Con.,  2d  Ed.,  p.  362. 

Debtor  must  cease  from  apparent  as  well  as  real  ownership. 
Topping  V.  Lynch,  2  Rob.  (N.  Y.)  488;  Steel  v.  Benham,  84 
K  Y.  638. 

Words  and  inspection  not  enough.  Crandall  v.  Brown,  18 
Hun   (N.  Y.),  461. 

Change  of  possession  must  be  continuous.  Wait,  Fr.  Con., 
363. 

Concurrent  or  joint  possession  not  suflScient.  Id.  365; 
Bump,  Fr.  Con.,  p.  137. 

"  Change  of  possession  required  by  this  rule  is  an  actual 
and  not  a  merely  constructive  change.  An  actual  change,  as 
distinguished  from  that  which  by  the  mere  intendment  of  the 
law  follows  the  transfer  of  the  title,  is  an  open,  visible,  public 
change,  manifcRted  by  such  outward  signs  as  render  it  evident 
that  the  possession  of  the  owner  has  entirely  ceased."  Bump 
on  Fr.  Con.,  112. 

"  Tlie  delivery  must  be  actual,  and  such  as  the  nature  of 
the  property  and  the  circumstances  of  the  sale  will  reasonably 
admit,  and  such  as  the  vendor  is  capable  of  making.  A  mere 
symbolical  or  constructive  delivery  when  a  real  one  is  reason- 
ably practicable  is  of  no  avail."    Id.  133. 

"  There  must  be  some  open,  notorious  or  visible  act  clearly 
and  unequivocally  indicative  of  delivery  and  possession,  such  as 
putting  up  a  new  sign,  or  any  other  reasonable  means  which 
would  impart  notice  to  a  prudent  man  that  a  change 
had  taken  place.  The  act  must  be  so  open  and  manifest  as  to 
make  the  change  of  possession  apparent  and  visible.  The 
change  of  possession  must  be  such  as  is  observable  without 
inquiry."     Id.  139;  see  Qarman  v.  Cooper,  72  Pa.  St.  32. 

These  principles  are  sustained  by  the  Illinois  cases.  See 
Ticknor  v.  McClelland,  84  111.  474;  Allen  v.  CaiT,  85  111.  388; 
Harts  V.  Jones,  21  111.  App.  150,  and  other  cases  cited. 
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Messrs.  Condeb  &  Kose,  for  appellee. 

*' Where  a  debtor,  in  failing  circumstances,  by  way  of  prefer- 
ence, makes  a  bill  of  sale  of  his  stock  in  trade,  household  furni- 
ture, etc.,  to  one  of  his  creditors,  and  is  thereupon  employed 
by  such  creditor  as  his  head  clerk,  or  a^ent,  to  manage  the 
business  in  the  name  of  his  principal,  the  purchaser,  and  at 
the  same  time  such  debtor  retains  possession  of  the  house- 
hold furniture,  nnder  a  lease  from  the  purchaser,  such  a  trans- 
action, though  calculated  to  raise  suspicion  of  collusion,  is  not 
conclusive  of  fraud  and  may  by  explained;  and  when,  in  such  a 
case,  a  jury  have  found  a  verdict  in  favor  of  the  purchaser 
and  there  was  evidence  warranting  such  a  verdict,  it  will  not 
be  disturbed,  even  though  the  court  might  have  diflFered  in 
opinion  with  the  jury,  had  they  been  sitting  in  the  first 
instance,  as  tryers  of  the  case."     Powers  v.  Green,  14  111.  386. 

"  Where  a  vendee  employs  his  vendor  as  a  clerk  to  sell 
^oods,  although  the  fact  may  excite  suspicion,  it  is  not  per  se 
fraudulent,  and  may  be  explained."  Warner  v.  Carlton,  22 
HI.  416. 

In  each  of  the  foregoing  Illinois  cases,  the  vendee  retained 
the  vendor  himself  as  his  clerk,  or  agent,  and  the  court  say  it 
was  not  fraudulent  ^^  se^  but  could  be  explained. 

To  the  same  effect  we  cite  Godchaux  v.  Mulford,  26  Cal. 
324;  Billingsby  v.  White,  59  Penn.  St.  466. 

"It  is  well  settled  tliat  the  employment  of  the  vendor  in  a 
subordinate  capacity  is  only  colorable  and  not  conclusive 
evidence  of  fraud.  Certainly,  no  stronger  rule  ought  to  be 
adopted  against  the  employment  of  the  mere  servant  of  the 
vendor."     Gray  et  al.  v.  Sullivan  et  al.,  10  Nev.  416. 

"  The  essential  fact  to  be  proved,  under  the  circumstances 
of  this  case,  was,  whether  or  not  there  was  an  actual  and  con- 
tinued change  of  possession.  If  this  was  sufficiently  shown, 
then  the  mere  fact  of  the  re-employment  of  the  clerk  of  the 
vendor  by  tlie  vendees  would  not  render  the  sale  invalid." 
Ivancovich  v.  Stern,  14  Nev.  341. 

As  to  the  hiring  of  the  clerk  of  the  vendor  by  the  vendee, 
and  as  to  the  failure  to  take  down  the  sign  of  the  veDdor,  we 
fm'ther  quote  from  the  following  authorities: 
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"Where  one  made  an  honest  purchase  of  a  store  of  goods, 
and  received  the  actual  and  exclusive  possession  of  it,  but  con- 
tinued it  in  the  same  place,  and  allowed  the  signs  and  other 
outward  appearances  to  remain  unchanged,  and  put  in  to  con- 
duct it  his  own  son,  who  had  some  time  before  been  clerk  in 
the  same  store,  suffering  the  vendor,  who  lived  in  part  of  the 
house,  to  be  about  the  store  assisting  in  its  business,  these 
circumstances  did  not  make  the  sale  voidable  by  the  creditors 
of  the  vendor  or  require  its  condemnation  as  a  matter  of  law." 
Hugue  V.  Robinson,  24  Penn.  9. 

"  If  one  who  has  purchased  a  stock  of  goods  in  a  shop  occu- 
pied by  the  vendor,  permit  the  signs  of  the  vendor  to  remain 
over  the  door,  that  fact  is  evidence  that  the  vendor  remained 
in  possession  after  the  sale,  and  is  so  far  evidence  of  fraud; 
but  it  admits  of  explanation."  Scary  v.  Dearborn,  19  N.  H. 
351. 

To  the  same  eflfect  is  Hall  v.  Parsons,  15  Vt.  358. 

Per  Cvriam.  Appellee  took  from  one  Hall  a  bill  of  sale  of 
certain  articles,  and  left  Hall  in  possession  of  them.  After  a 
time  Hall  left  the  city  and  the  evidence  tended  to  show,  and 
the  court  below  found,  that  appellee  took  possession  of  the 
articles  under  the  bill  of  the  sale  before  the  writ  of  attach- 
ment under  which  appellants  claim  the  goods  was  levied,  and 
that  at  the  time  of  said  levy  appellee  was  in  possession  of  said 
goods  by  his  custodian. 

This  finding  of  the  court  is  controverted  by  appellants,  but 
after  an  examination  of  the  record  and  consideration  of  appel- 
lants' points  and  authorities,  we  are  unable  to  concur  in  their 
contention.  No  fraud  in  fact  is  imputed  to  appellee,  and 
whether  he  had  taken  legal  possession  of  the  goods  before 
the  attachment  became  a  lien  is  a  question  which  was,  under 
the  facts  as  shown  in  the  record,  conclusively  settled  in  favor 
of  appellee  by  the  finding  of  the  trial  court.  Judgment  will 
be  afiirmed. 

Judgment  affirmed. 
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J.  Obermann  Brewing  Company 

V. 

William  D.  Adams  et  al. 

Practice — Bill  of  Exceptions — Absence  of— Original  Bill. 

1.  This  court  declines  to  consider  the  case  presented,  in  the  absence 
from  the  record  of  a  bill  of  exceptions. 

2.  *  The  origrinal  bill  may  be  incorporated  in  the  transcript  of  the  record 
by  agreement  of  the  parties,  but  not  otherwise. 

[Opinion  filed  December  24, 1889.] 

*  -  _ 

Appea^l  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Sidney  0.  Eastman  and  Bowen  W.  Schumaoheb, 
for  appellant 

Mr.  G.  W.  Plummkb,  for  appellees. 

Qaenett,  J.  The  errors  assigned  on  this  appeal  are  all 
based  upon  the  supposition  that  a  bill  of  exceptions  has  been 
brought  to  this  court.  We  find,  however,  that  there  is  no 
bill  of  exceptions.  There  is  none  in  the  transcript,  which 
only  includes  a  copy  of  the  praecipe,  summons,  pleadings, 
appearance  and  withdrawal  of  appearance,  verdict,  orders  of 
court  and  appeal  bond. 

A  separate  paper  entitled,  "  Adams  v.  The  J.  Obermann 
Brewing  Company,"  was  left  with  the  clerk  of,  but  was  never 
filed  in  this  court,  and  we  presume  the  paper  was  intended  to 
be  the  original  bill  of  exceptions  in  the  Superior  Court,  but 
are  not  warranted  in  treating  it  as  a  part  of  tliis  record. 
There  is  nothing  to  connect  it  with  this  record,  nor  do  we 
find  any  stipulation  that  the  original  bill  of  exceptions  may  be 
so  used.  The  original  bill  may  be  incorporated  in  the  tran- 
script of  the  record  by  agreement  of  the  parties  (Sess.  Laws, 
1887,  147),  but  otherwise  this  court  has  no  authority  to  exam- 
ine it.     The  judgment  is  afiirmed. 

Judgment  affirmed. 
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Chicago  &  Eastern  Illinois  Railroad  Company        42  453 

V. 

David  Roberts,  Administrator. 

Railroads  —  Negligence  —  Personal  Injunes  —  Datnages — Services  of  • 
Deceased — Value  of, 

1.  A  witness  should  not  be  so  examined  that  his  answers  will  relieve    - 
the  jury  from  considering  the  matters  of  fact  submitted  to  them. 

2.  A  husband  should  not  be  allowed  to  state,  upon  trial  of  a  suit  brought 
by  him  to  recover  for  the  death  of  his  wife,  alleged  to  have  been  occasioned 
through  another's  negligence,  the  value  per  annum  of  her  services  to  him- 
self and  their  children. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  W.  H.  Lyford,  for  appellaut- 

Mesfirs.  Nblson  Monboe  and  O.  T.  Stbatton,  for  appellee. 

Gaenbtt,  J.  The  action  is  in  case,  to  recover  damages 
for  negligence  of  appellant  in  causing  the  death  of  appellee^s 
wife.  The  verdict  was  for  $4,500  and  judgment  was  ren- 
dered thereon.  On  the  trial  the  plaintiff  was  asked  this  ques- 
tion: 

"What  were  the  services  of  this  lady  worth  to  you  and 
the  children  per  year!"  Appellant  objected  to  the  question, 
the  objection  was  overmled  and  appellant  excepted.  The 
witness  answered  "$400  at  least."  By  the  ruling,  the  court 
permitted  the  witness  to  decide  for  the  jury  one  of  the  mate- 
rial questions  in  the  case.  Aside  from  the  failure  of  the 
question  to  confine  the  inquiry  to  the  fair  and  reasonable 
pecuniary  v^lne,  it  is  not  a  fit  subject  for  expert  evidence. 
A  witness  can  not  be  examined  in  such  a  manner  that  his 
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answers  will  relievo  the  jury  from  considering, and  determin- 
ing the  matters  of  fact  submitted  to  them.  Hoener  v.  Koch, 
84  111.408;  City  of  Chicago  v.  McGiven,  78  111.  347;  Linu  v. 
Sigsbee,  67  III,  75;  C.  &  A.  E.  R.  Co.  v.  S.  &  N.  W.  R.  K. 
Co.,  67  111.  142;  L.,  K  A.  &  C.  R.  R.  Co.  v.  Cox  (opinion 
filed  in  this  court  April  3,  1889). 

The  effect  of  the  ruling  was  not  removed  by  any  other  evi- 
dence in  the  case  nor  by  the  instruction  to  the  jury,  and  as  the 
objectionable  evidence  can  not  be  said  to  have  been  without 
influence  in  the  assessment  of  the  damages,  we  feel  con- 
strained to  reverse  the  judgment. 

He  versed  and  remanded. 


Nicholas  Dyk 

V. 

JiTCHE  De  Young. 


Criminal  Lttic — AMiiuJt^^jlMd^'S^tiery — Personal  Injuries — Damages — 
Newly  Discovered  Evidence — Diligence — Instructions. 

1.  The  mere  snatching  of  a  paper  from  another  amounts  to  a  technical 
assault,  and,  though  no  injury  follows,  will  justify  the  recovery  of  damages. 

2.  A  person  entitled  to  an  article  withheld  by  another,  should  request  its 
return  before  attempting  to  take  it  by  force. 

3.  In  an  action  brought  by  a  married  woman  for  the  recovery  of  dam- 
ages for  injuries  occasioned  by  an  assault,  this  court  declines,  in  view  of 
the  evidence,  to  interfere  with  the  verdict  in  her  behalf. 

[Opinion  filed  December  24, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fbank  Bakbb,  Judge,  presiding. 

Messrs.  Van  Buren  &  Moak,  for  appellant 

Mr.  J.  C.  Trainor,  for  appellee. 
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Gaby,  P.  J.  The  appellee  is  a  married  woman  and  was  far 
advanced  in  pregnancy  at  the  time  she  alleges  the  appellant 
committed  upon  her  an  assault  and  battery.  She  further 
alleges  a  permanent  breaking  down  of  her  health  as  a  conse- 
quence. 

The  husband  of  the  appellee  was  to  pay  to  the  appellant  $5. 
The  appellant  wrote  a  receipt  which  (whether  against  the  will 
of  the  appellant  or  not  was  disputed)  the  husband  took  into  his 
hands.  The  husband  gave  it  to  the  appellee  and  she  said 
something  about  it  (but  what,  is  also  disputed)  and  the  appel- 
lant then  attempted  to  take  it  from  her  by  pulling  it  out  of 
her  grasp.  In  this  attempt  the  receipt  was  torn,  but  no  injury 
came  to  the  appellee  from  the  force  thus  used.  She  alleges, 
liowever,  that  in  the  same  instant  he  struck  her  on  the  abdo- 
men, and  that  her  injuries  are  the  result  of  that  blow. 

Whether  he  did  strike  her  or  not,  was  the  subject  of  con- 
flicting testimony,  with  some  circumstances  about  which  there 
is  no  dispute,  which  may  be  regarded  as  corroborating  her 
version. 

The  extent  of  her  injuries,  and  even  whether  she  was 
injured  at  all  or  not,  are  also  the  subjects  of  conflicting  testi- 
mony. For  all  such  controversies  the  la-w  provides  a  trial  by 
a  jury  and  makes  their  verdict,  under  ordinary  cii-cumstances, 
final. 

There  is  no  such  absence  of  evidence  supporting  the  verdict, 
and  no  such  weight  of  the  evidence  against  it,  as  would  jus- 
tify tliis  court  setting  it  aside.  The  record  falls  very  far  short 
of  presenting  such  a  case  for  the  interference  of  the  court,  as 
was  held  insufficient  in  Miller  v.  Balthasser,  78  III.  302.  The 
court  instructed  the  jury  for  the  appellant,  that  unless  the 
appellee  had  "proven  the  allegations  of  her  declaration  by  a 
clear  preponderance  of  the  evidence  "  they  would  find  him 
not  guilty.  This  was  more  than  he  was  entitled  to.  Bitter 
V.  Saathotf,  98  111.  266,  and  cases  there  cited. 

The  so-called  newly  discovered  testimony  relates  only  to 
the  condition  of.  her  health,  and  the  manner  in  which  she 
lived  in  squalor,  before  the  alleged  assault.  As  the  parties 
were  neighbors,  and  the  appellant  was  in  the  house  of   the 
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appellee  when  he  wrote,  and  attempted  to  take  from  her,  the 
receipt,  and  as  her  declaration  in  this  suit  gave  notice  of  her 
claim  of  rained  health,  there  could  be  in  the  discovery  of 
testimony  npon  those  matters,  no  compliance  with  the  rule  of 
law  as  to  dih'^euce.  The  rule  laid  down  in  Crozier  v.  Cooper, 
14  111.  139,  as  to  grantinof  new  trials  for  newly  discovered 
evidence  has  been  adhered  to  in  numerous  subsequent  cases, 
easily  found  in  the  Illinois  Keports. 

The  appellant  complains  of  the  refusal  of  tliis  instruction  : 
"The  jury  are  further  instructed,  that  if  they  believe  from 
the  evidence  that  the  plaintiff,  with  force,  and  without  the 
consent  of  the  defendant,  obtained  the  possession  of  the 
receipt  in  question,  with  the  intention  of  keeping  the  same 
without  paying  the  money  described  in  the  receipt  for  the 
purpose  of  fraudulently  using  the  same  at  some  future  time, 
then  the  defendant  had  a  right  to  obtain  the  same,  using  no 
more  violence  or  force  than  was  necessary  to  obtain  the  same." 

There  was  no  evidence  that  she  by  force  obtained  the  pos- 
session of  the  receipt.  If  he  was  entitled  to  it,  and  she  with- 
held it,  a  request  must,  in  such  a  case,  precede  the  exercise  of 
force.  Tullay  v.  Used,  1  0.  &  P.  6,  and  cases  cited  in  2  Ch. 
PL  698  et  seq,,  16  Atn.  from  7th  Lond.  Ed. 

The  mere  snatching  of  the  paper,  or  a  part  of  it,  from  her, 
was  a  technical  assault,  1  Seln.  N.  P.  27;  1  Dallas  R.  114;  1 
Ilill,  S.  0.  R  46,  and  though  no  injury  followed,  would 
entitle  the  appellee  to  some  damages.  There  is  no  error  and 
the  judgment  must  be  affirmed. 

Judgment  affi/rmed. 


44  564  Jane  H.  Horb 

86    i4o|  Frank  Slavik 

ioo_jiao| 

Mechanic* 8  Liens— Building  Contract — Rescission —  Waiver-^Evidenes, 

1.    A  mechanic'n  lien  can  not  be  enforced  upon  premiseB  where  a  g^iven 
contract  was  to  have  been  performed  where  no  part  of  the  labor  has  been 
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done  and  no  part  of  the  materials  used,  when  the  same  is  rescinded  by  the 
owner. 

2.  Work  done  and  materials  furnished  without  such  owner's  consent  after 
notice  of  reRcission  do  not  affect  the  general  rule. 

3.  In  such  case  the  contractor's  remedy  is  confined  to  an  action  for  dam- 
ages for  breach  of  the  contract. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Oliver  H.  Horton,  Ju<^ge,  presiding. 

Messrs.  O.  E.  Cruikshane  and  Frank  H.  Atwood,  for 
appellant. 

Messrs.  A.  B.  Baldwin  and  Frank  L.  Salisbury,  for 
appellee. 

Garnett,  J.  Assuming  that  a  contract  was  made  in  Decem- 
ber, 1886,  between  Slavik  and  Horr,  by  the  terms  of  which 
the  former  agreed  to  perform  certain  work,  and  furnish 
materials,  in  the  erection  of  buildings  of  the  latter  then  in 
process  of  construction,  still  we  think  Slavik's  petition  for 
mechanic's  lien  can  not  be  maintained,  but  that  he  is  confined 
to  an  action  for  damages  for  breach  of  Jhe  contract.  There 
is  no  denial  of  the  fact  that  before  any  work  was  done  on  the 
building  by  Slavik,  and  before  any  of  the  materials  which  he 
claims  to  have  agreed  to  furnish  were  delivered  at  the  prem- 
ises, he  was  notified  by  Mrs.  Horr's  agent  that  he  must  not 
go  any  further  in  the  matter,  as  the  contract  had  been  let  to 
other  contractors. 

Without  deciding  whether  this  action  of  appellant  was  right 
or  wrong,  there  is  nothing  in  the  facts  of  this  case  to  distin- 
guish it  from  that  class  of  authorities  which  hold  that  when 
one  party  to  an  executory  contract  gives  the  other  notice  of 
rescission,  the  latter  can  not  persist  in  executing  his  part  of 
the  contract  and  charge  the  former  with  consequences  that 
wonid  follow  complete  execution  before  notice  of  rescission. 
"  A  party  has  a  right  to  break  his  contract,  on  the  terms  of 
being  liable  for  the  damages  which  will  accrue  for  the  same 
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at  the  time  he  elects  to  exercise  that  right.  And  it  is  the 
duty  of  the  other  party,  when  notified  thereof,  to  exert  him- 
self to  make  the  damages  as  light  as  possible."  1  Sutherland 
on  Damages,  177;  Dillon  v.  Anderson,  43  N.  T.  231;  Hos- 
mer  v.  Wilson,  7  Mich.  304;  Collins  v.  Delaporte,  115  Mass. 
159. 

The  case  is  not  within  Sec.  11,  Chap.  82,  Rev.  Stat.  No 
provision  is  made  in  that  section  for  a  lien  in  any  case 
when  no  part  of  the  labor  has  been  done  on,  nor  any  part  of 
the  materials  attached  to,  the  premises.  Here  a  small  fraction 
of  the  materials  alleged  to  be  embraced  in  Slavik's  contract 
were  connected  by  him  with  the  building  soon  after  notice  of 
the  rescission.  But  that  does  not  help  this  case.  When  no 
part  of  the  labor  had  been  done  and  no  part  of  the  materials 
used  on  the  premises  where  the  contractor  was  to  perform 
his  contract,  there  can  be  no  lien.  Hunter  v.  Blanchard,  18 
111.  318. 

He  can  be  in  no  better  situation  when  he  partially  executes 
his  contract,  as  before  stated,  after  notice  of  rescission.  No 
waiver  of  the  rescission  can  be  implied  against  appellant, 
because  she  had  the  materials  so  attaciied  to  the  buildings 
removed  therefrom  as  soon  as  she  was  notified  thereof.  The 
decree  is  reversed  and  remanded. 

Reversed  and  remanded. 


Rose  Keegan  and  John  Keegan,  Impleaded,  etc., 

V. 

Kate  Elizabeth  O'Callaghan. 

Forcible  Detainer — Appeal — Action  on  Bond — Death  qf  Obligee — 
D.t  wages. 

This  court  holds  that  an  heir  can  not  maintain  an  action  nponabond 
niPil  on  an  appeal  from  a  judgement  in  an  action  of  forcible  detainer,  to 
rf'cover  the  damagca  accruing^  after  the  death  of  the  oblij^ee  therein,  who 
vriiA  the  father  of  the  plaintiff »  and  before  the  surrender  of  possession  of  the 
property  in  question. 
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[Opinion  filed  December  2:^,  1889.] 

Appeal  from  tlie  Circuit  Conrt  of  Cook  County;  the  Hon. 
EoLLiN  S.  Williamson,  Judge,  presiding. 

Messrs.  M.  A.  Rorke  &  Son,  for  appellants. 
Messi*s.  Hynes  &  Dunne,  for  appellee. 

Gary,  P.  J.  The  appellants  were  defendants  in  an  action 
of  forcible  detainer,  wherein  the  father  of  the  appellee  was  the 
plaintiff,  and  with. a  surety  gave  the  bond  sued  upon  in  this 
action  on  an  appeal  from  a  judgment  against  them  in  that 
action.  Ho  was  the  obligee  in  that  bond  and  died  pending  the 
appeal. 

Their  appeal  having  been  unsuccessful,  this  suit  is  to  recover 
the  damages  accruing  after  his  death  and  before  the  surrender 
of  possession  by  the  appellants,  by  reason  of  their  retaining 
such  possession. 

The  only  question  is  whether  she  can  sue  upon  the  bond. 

"In  the  case  of  a  mere  personal  contract  or  of  a  covenant 
not  runiiing  with  tlie  land^  if  it  were  made  only  with  07ie 
pcreon,  and  he  be  dead,  the  action  for  the  breach  of  it  must 
be  brought  in  the  name  of  his  executor  or  administrator,  in 
whom  the  legal  interest  in  such  contract  is  vested."  1  Ch. 
PI.  19.  What  covenant  runs  with  the  land,  so  that  one  to 
whom  the  estate  of  the  covenantee  has-  come  may  sue  upon 
it,  is  a  subject  upon  which  the  books  contain  as  many  refined 
distinctions  as- upon,  probably,  any  other  branch  of  the  law.    ' 

The  heir  can  only  sue  because  such  estate  hns  come  to  him. 
A  grantee  of  the  covenantee  stands,  in  the  lifetime  of  the 
covenantee,  in  the  same  position  as  to  suing  upon  the  covenant, 
that  his  heir  or  devisee  does  after  his  death.  But  there  is 
one  rule  that  is  of  universal  application.  "  It  is  not  sufficient 
that  a  covenant  is  concerning  tiie  land,  there  must  be  a  privity 
of  estate  between  the  covenanting  parties."  Webb  v.  Russell, 
3  Durn.  and  E.  393,  The  surety  on  this  bond  had  no  interest 
in  the  land.     He  is  liable  only  to  the  personal  representative 
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of  the  obligee.  If  such  representative  can  not  recover 
damages  accruing  after  the  death  of  the  covenantee,  it  only 
shows  that  the  heir,  when  substituted  in  his  place  on  the 
appeal,  under  Sees.  10  and  24,  Chap.  1,  K.  S.,  should  have 
applied  for  a  new  bond  under  Sec.  19,  Chap.  57. 

It  is  not  a  question  on  this  record  what  damages  the  per- 
sonal representative  could  recover,  and  probably  can  never 
be  made  a  question  hereafter,  as  she  has  ali*eady  had  her 
action.  The  case  presents  the  singular  feature  of  two  parties^ 
unconnected  in  legal  interest,  each  maintaining  a  separate 
action  as  successors  of  the  obligee  upon  the  same  bond.  The 
appellants,  who  were  defendants  in  the  action  of  forcible 
detainer,  are  not  liable  to  any  action  upon  this  bond  to  which 
tlieir  surety  is  also  not  liable,  whatever  remedy  the  appellee 
may  have  against  them  otherwise. 

The  argument  that  the  appellee  is  without  remedy  unless 
she  can  sue  on  this  bond,  can  not  chanore  the  settled  law. 
Sanders  v.  Filley,  12  Pick.  554.  As  to  what  covenants  run 
with  the  land,  it  is  enough  here  to  refer  »to  1  Smith,  Leading 
Cases,  180,  9th  Ed.,  where  a  great  multitude  of  cases  are  col- 
lected and  compared. 

The  judgment  must  be  reversed,  but,  as  the  action  can  not 
be  maintained,  it  is  useless  to  remand  the  case. 

Judgment  reversed. 


35      144 
114    «442. 


The  Chicago  Warehouse  and  Manufacturing 

Company 

V. 

The  Illinois  Pneumatic  Tool  Company. 

Landlord  and  Tenant — Lease — Implied  Covenant  for  Peac^ul  and  Quiet 
Enjoyment — Excessive  Heat — Damages — Evidence, 

1.  In  the  absence  of  an  exception  thereto,  the  admission  of  improper 
testimony  can  not  be  complained  of. 

2.  In  an  action  brought  to  recover  damanfes  for  the  alleged  breach  by  a 
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landlord  of  an  implied  covenant  for  peaceable  and  quiet  enjoyment,  it  being 
claimed  that  the  heat  in  the  premises  in  question  became  so  oppressive  as  to 
compel  removal  upon  the  part  of  the  plaintiff,  this  court  holds  that  defendant 
was  entitled  to  operate  the  premises  in  the  same  manner  under  the  lease  in 
force  when  the  plaintiffs  moved,  as  under  a  former  one  between  the  same 
parties,  that  no  evidence  was  introduced  justifying^  the  damages  awarded, 
and  that  the  verdict  for  the  plaintiff  can  not  stand. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  Connty;  the  Hon. 
KiBK  Hawes,  Judge,  presiding. 

Messrs.  Paddock  &  Weight,  for  appellant. 

Messrs.  Dow  &  Bcirnham,  for  appellee. 

MoBAN,  J.  This  action  was  brought  to  recover  damages 
for  the  alleged  breach  of  an  implied  covenant  for  peaceable 
and  quiet  enjoyment.  Appellant  was  the  owner  of  a  power 
and  manufacturing  building,  and  appellee  was  the  tenant  of  a 
portion  of  said  building,  and. other  tenants  occupied  other 
portions  of  the  building,  and  appellee  and  such  other  tenants 
were  furnished  steam  power  to  carry  on  manufacturing,  by 
appellant,  the  boiler  for  generating  the  steam  being  located 
under  the  premises  occupied  by  appellee.  Appellee  first  occu- 
pied the  premises  under  a  lease  from  the  1st  of  February, 
1887,  till  the  1st  of  May,  1887,  and  while  in  possession,  under 
said  lease,  took  the  lease  on  which  this  suit  is  brought,  running 
from  the  1st  of  May,  1887,  to  the  30th  of  April,  1888.  While . 
appellee  was  occupying  under  the  first  lease,  the  boilers  were 
operated  at  the  same  degree  of  heat  as  afterward,  but  in  May 
the  heat  became  so  oppressive  in  appellee's  premises  that 
appellee's  officers  and  servants  could  not  endure  it,  and  were, 
as  they  contend,  obliged  to  move  out,  which  they  did,  on  the 
fifteenth  day  of  that  month. 

Appellee  having  occupied  the  premises  under  the  prior  lease, 
knew  of  the  location  of  the  boilers,  and  of  the  degree  of  heat 
used  to  generate  the  power  furnished  to  it,  and  to  other 
tenants,  and  was  bound  to  take  notice  of  natural  laws  and  to 
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understand  tliat  the  same  degree  of  heat  in  the  boilers  would 
have  a  greater  effect  to  raise  the  teinperatnre  of  the  premises 
occupied  by  it,  in  the  spring  or  summer,  than  it  would  in  a 
colder  season.  A.ppellee  contracted  in  the  new  lease  for 
power,  and  knew  tliat  it  would  take  heat  to  generate  it,  and 
knew  that  it  would  be  applied  as  it  had  been  during  its  occu- 
pancy under  the  former  lease.  Appellant  was  entitled  under 
the  new  lease  to  operate  the  premises  in  the  same  manner  and 
under  tlie  same  conditions  as  it  had  done  under  the  former 
one,  and  such,  in  effect,  must  be  take  n  to  have  been  the  under- 
standing of  the  parties.     Thomas  v.  Wiggers,  41  111.  470. 

Evidence  was  introduced  of  a  promise  by  the  agent  of 
appellant,  made  at  the  time  the  first  lease  was  executed,  that 
the  boilers  should  be  removed  to  some  other  location,  but  for 
any  breacli  of  such  a  promise  appellee  could  not  recover  under 
the  declaration  in  this  case,  if  such  breach  would  furnish  the 
basis  of  a  cause  of*  action  at  all. 

There  was  no  exception  taken  to  the  admission  of  said  evi- 
dence, and  error  can  not  therefore  bo  assigned  for  such 
admission. 

The  judgment  must  be  reversed,  however,  as  we  can  see  no 
basis  on  which  the  damages  which  were  awarded  could  be 
assigned. 

The  first  lease  terminated  on  the  1st  of  May,  and  appellee 
would  have  been  obliged  to  move  out  then  if  it  had  not  exe- 
cuted the  new  lease.  It  did  move  out  on  May  15th.  A  wit- 
ness testified  the  expense  in  fitting  up  and  moving  out  amounted 
to  $523,  and  the  jury  rendered  a  verdict  for  $300.  It  was 
not  shown  that  any  fitting  up  was  done  after  the  making  of 
the  new  lease,  or  in  what  way  moving  out  on  the  15th  of  May 
created  expenses  that  moving  on  the  1st,  when  the  old  lease 
terminated,  would  not  have  made  necessary. 

The  nature  of  the  damage  is  nowhere  stated,  and  no  facts 
or  circumstances  were  furnished  the  jury  from  which  they 
might  see  that  there  was  damage  and  intelligently  estimate 
the  amount  thereof. 

The  judgment  must  be  revei*scd  and  the  case  remanded  for 
a  new  trial. 

Beversed  and  remanded. 
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Attachment — Stock  and  Fixtures — Frattdulent  Conteyanee-^Mortgage. 

1.  Mortgages  upon  stock  and  fixtures  are  invalid,  so  far  as  the  stoclc  is 
concerned,  as  against  creditors  of  the  mortgagor,  when  sales  therefrom  are 
made  by  consent  of  the  mortgagees. 

2.  Upon  attachment  proceedings  based  upon  the  charge  that  the  defend- 
ant had  fraudulently  conveyed  his  property,  this  court  declines,  in  the 
absence  of  evidence  of  fraud  in  fact,  to  interfere  with  the  judgment  in  his 
behalf. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Knuc  Haw£8,  Judge,  presiding. 

Messrs.  Matz  &  Fisher,  for  appellant 

Chattel  mortgages  permitting  a  sale  of  mortgaged  stock,  or 
where  there  is  a  knowledge  by  the  mortgagee  of  the  sale  of 
mortgaged  stock  and  an  appropriation  of  the  proceeds  to  the 
Dse  of  the  mortgagor,  are  fraudulent  as  against  attaching  cred- 
itors. 

While  our  Supreme  Court  seems  never  to  have  passed  upon 
the  questions,  we  respectfully  contend  that  a  mortgage  with  an 
express  or  implied  arrangement  or  understanding  between  the 
mortgagor  and  mortgagee,  or  knowledge  on  the  part  of  the 
mortgagee,  that  the  mortgagor  is  disposing  of  the  mort- 
gaged chattels  and  appropriating  the  proceeds  to  his  own  use, 
is  fraudulent  as  against  attaching  creditors,  and  should  be  so 
declared  by  this  court,  as  it  has  been  by  the  courts  of  other 
States. 

In  City  Bank  v.  Westbury,  16  Hun,  458,  an  attachment 
was  issued  against  the  defendant,  a  boot  and  shoe  mannfact- 
urer,  on  the  ground  that  he  had  made  a  fraudulent  disposi- 
tion  of  his  property.     He  had  given  a  chattel  mortgage  on  all 
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Btock  manufactured,  and  to  be  manufactured,  and  made  an 
agreement  with  the  mortgagee  that  he  should  continue  in  pos- 
session and  sell  partly  for  his  own  use.  The  court  held  it 
fraudulent  per  ae  and  ground  for  attachment. 

In  Place  v.  Langworthy,  13  Wis.  629,  a  mortgage  was 
given  on  a  stock  of  goods,  authorizing  the  mortgagor  to 
retain  possession  of  the  property  and  dispose  of  it  in  regular 
course  of  retail  trade,  paying  out  of  the  proceeds  all  necessary 
expenses  of  the  business,  and  of  the  support  of  the  mortgagor 
and  his  family,  so  long  as  he  should  deposit  the  excess  to  the 
credit  of  the  mortgagee.  It  was  held  upon  its  face  fraudulent 
in  law  and  ground  for  attachment. 

In  Orton  v.  Orton,  7  Oregon,  478,  it  was  held  that  where  it 
appears  either  on  the  face  of  a  chattel  mortgage  or  by  parol 
evidence,  that  the  mortgagee  of  personal  property  had  given 
to  the  mortgagor  unlimited  power  to  dispose  of  the  property 
mortgaged  for  the  use  of  the  mortgagor,  the  mortgage  is 
fraudulent  as  to  attaching  creditors. 

In  Putnam  v.  Oss^ood,  52  N.  11.  148,  it  was  held  that  an 
agreement  or  understanding  between  a  mortgagor  and  mort- 
gagee of  chattels,  though  made  after  the  execution  of  the  mort- 
gage, that  the  mortgagor  may  sell  the  mortgaged  property  or 
a  part  thereof  on  his  own  account,  renders  the  mortgage  void 
as  to  attaching  creditors,  and  such  agreement  or  understand- 
ing will  be  proved  by  evidence  that  the  mortgagor  did  so 
with  the  knowledge  of  the  mortgagee  and  without  objection 
on  his  part. 

In  Steinart  v.D3n8ter,  23  Wis.  138,  it  was  held  that  where 
there  was  an  oral  agreement  between  mortgagor  and  mortga- 
gee of  chattels  that  the  former  should  retain  possession  of  the 
goods  and  sell  them  in  the  regular  course  of  business  and 
apply  the  proceedsto  his  own  use  in  the  support  of  his  family 
and  otherwise,  the  mortgage  was  fraudulent  to  attaching 
creditors. 

Messrs.  Kubens  &  Mott,  for  appellee. 

Only  two  cases  are  cited  by  appellant  which  sustain  his 
position;  these  are  City  Bank  v.  Westbury,  16  Hun,  458, 
and  Anderson  v.  Patterson,  64  Wis.  557, 
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Both  of  these  cases  hold  that  such  a  mortgage  is  a  fraudu- 
lent conveyance  within  the  meaning  of  the  attachment  acts  of 
those  States  respectively. 

The  contrary  has  been  decided  in  Kentucky  and  Missouri. 
Ross  V.  Wilson,  7  Bush.  29;  Spencer  v.  Deagle,  34  Mo.  455. 

The  Missouri  attadiment  act  is  the  same  as  our  own,  and  In 
Spencer  v.  Deagle,  supra^  where  the  question  was  as  to 
whether  a  chattel  mortgage,  covering  a  stock  of  liquors  and 
cigars,  and  from  which  it  appeared  that  the  mortgagor  was  to 
make  sales,  would  authorize  an  attachment,  the  court  says: 
"The  defendant  asked  the  following  instruction,  which  was 
refused:  'This  jury  are  instructed  that  to  render  the  deed  of 
trust  in  question  fraudulent  as  to  Deagle's  creditors,  it  must 
appear  from  the  evidence,  and  you  must  be  satisfied  that  the 
deed  was  executed  for  that  purpose.  It  is  not  enough  that 
the  effect  of  the  deed  is  such  as  to  delay  creditors  of  defend- 
ant, he  must  have  executed  it  with  that  purpose  and  intent.' 
This  instruction  should  have  been  given.  The  deed  itself 
appeared  to  be  fair,  and  made  in  good  faith,  and  the  intent  to 
delay  creditors  was  necessary  to  constitute  it  a  fraud  upon 
him." 

This  case  has  been  cited  with  approval  and  the  same  doc- 
trine declared  in  this  State. 

Gaby,  P.  J.  This  case  is  nearly  the  converse  of  Spear  v. 
Joyce,  27  111.  App.  456.  It  is  an  attachment  based  upon  the 
charge  that  the  appellee  had  within  two  years  fraudulently 
conveyed,  etc. 

He  kept  a  saloon  and  the  stock  and  fixtures  were  covered  by 
chattel  mortgages.  He  made  sales  from  the  stock  in  the 
ordinary  course  of  business,  necessarily  with  the  knowledge* 
and  implied,  if  not  express,  consent  of  the  mortgagees.  As  to 
the  stock,  tlierefore,  the  mortgages  were  invalid  as  against 
creditors.  Davis  v.  Bansom,  18  111.  398.  But  not  as  to  the 
fixtures.    Barnet  v.  Fergus,  51  111.  352. 

The  same  consequence  might  follow  as  to  a  sale  without  a 
sufficient  delivery.  Schwabacker  v.  Kush,  81  111.  310.  Con- 
structive fraud,  however,  if  there  is  in   the  mortgagor  or 
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vendor  no  fraudulent  intent,  in  fact,  is  no  ground  for  an 
attachment  against  him.  Last  case,  and  Shove  v.  Farwell, 
9  111.  App.  256. 

The  Superior  Court  was  of  this  opinion,  and  there  being  no 
evidence  of  fraud  in  fact,  instructed  the  jury  to  find  for  the 
appellee  on  the  attadiment  issue.    The  judgment  affirmed. 

Judgment  affirmed. 


85  150  

43  514 

35  150 
46  576 

36~l5oi  Aaron  W.  Burnside 

76    375 


V. 

p.  L.  O'Hara  et  al. 

Meehanie's  Liens— See,  35,  Chap.  82,  R.  S.—Sess.  Laws,  18871  10^^ 
Amendment, 

1.  A  contractor  who  hires  out  his  license  to  another  who  has  none,  in 
order  that  the  latter  may  purchase  material  and  carry  ont  a  contract  he  has 
entered  into,  is  not  entitled  to  a  lien  npon  the  premises  in  question,  in  case 
of  non-payment  of  the  price  agreed  upon  for  the  use  ci  said  license. 

2.  A  waiver  by  an  owner  of  that  which  the  statute  expressly  makes  a 
condition  precedent  to  the  attaching  of  a  lien,  can  not  be  relied  upon  as  a 
substitute  for  the  performance  of  the  condition  in  question. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Conrt  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Jud^e,  presiding. 

Mr.  G.  W.  Plummer,  for  appellant 

Mr.  G.  W.  Hall,  for  appellees. 

Garnett,  J.  This  appeal  calls  in  question  a  decree  for  a 
mechanic's  lien  for  $215.88,  rendered  on  a  cross-petition  filed 
bv  O'Hara  against  Burnside. 

The  labor  and  material  for  which  the  lien  is  asserted,  were 
included  in  the  contract  for  plumbing,  gas  fitting  and  sewer 
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building  in  appellant's  house.  One  Cook  was  the  original 
contractor  for  the  plumbing,  etc.,  and  as  he  was  not  a  licensed 
plumber,  he  made  an  agreement  with  O'llara  to  use  the  license 
of  tlie  latter  in  purchasing  the  plumber's  materials.  The 
object  was  to  enable  Cook  to  make  the  purchase,  which  it 
seems  he  could  not  have  done  without  the  use  of  the  license. 

In  consideration  of  the  use  of  the  license,  Cook  agreed  to 
pay  to  O'Hara,  ten  per  cent  on  the  cost  of  the  materials. 
The  cross-petition  sets  up  a  claim  of  $40  under  that  contract. 
The  statute  makes  no  provision  for  such  a  case.  Only  those 
who  furnish  labor  and  materials,  or  services  as  an  architect  or 
superintendent,  are  entitled  to  liens.  Appellee  did  neither, 
but  simply  hired  out  the  use  of  his  license,  and  for  a  recovery 
he  can  have  a  remedy  against  none  but  Cook. 

After  partial  performance  of  his  contract.  Cook  either 
abandoned  the  job,  or  was  discharged,  and  a  new  contract  is 
^aid  to  have  been  made  by  O'Hara  with  Burnside  to  complete 
the  plumbing,  etc.  O'Hara  says  he  finished  the  work  under 
that  contract,  and  the  court  below  by  its  decree  awarded 
him  $1 75.88  therefor. 

Sec-  85,  Chap.  82,  R.  S.,  as  amended  (Sess.  Laws  1887, 16i)), 
requires  the  original  contractor,  whenever  any  payment  of 
money  shall  become  due  from  tlie  owner,  to  make  out  and 
give  to  the  owner  a  statement  under  oatli,  of  the  number, 
name  of  every  sub-contractor,  mechanic  or  workman  in  his 
employ,  or  pereons  furnishing  materials,  giving  their  names 
and  the  rate  of  wages  or  the  terms  of  contract,  and  how  mucli, 
if  anything,  is  due  or  to  become  due  to  them  or  any  of  them, 
for  work  done  or  materials  furnished,  and  the  section  further 
enacts  that  until  the  statement  thus  provided  for  is  made,  the 
contractor  shall  liave  no  right  of  action  or  lien  against  the 
owner  on  account  of  such  contract 

There  is  no  pretense  of  compliance  with  this  section,  either 
in  the  petition  or  in  the  evidence.  The  delivery  of  the  state- 
ment is  made  a  condition  precedent  to  the  attaching  of  a  lien. 
It  can  not  attach  by  waiver  of  the  condition,  as  counsel  for 
appellee  insists.  In  this  proceeding  the  rights  of  thecontractor 
are  purely  statutory.     The  lieu  "  is  exclusively  the  creature 
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of  statute,  deriviDg  its  existence  only  from  positive  enactment. 
There  can  be  no  lien  independent  of  statute.  It  does  not 
arise  out  of,  nor  is  it  the  essence  of,  the  contract  for  labor, 
nor  dependent  on  the  motives  which  suggest  its  being  enforced. 
It  is  a  mere  incidental  acox)mpaniment  as  a  means  of  enforc- 
ing payment;  a  remedy  given  by  law,  which  secures  the  pref- 
erence provided  for,  but  does  not  exist,  however  equitable  the 
claim  may  be,  unless  the  party  brings  himself  within  the  pro- 
visions of  the  statute,  and  shows  a  substantial  compliance  with 
all  its  essential  requirements."  Phillips  on  Mechanics'  Liens, 
Sec.  9. 

And  as  the  right  to  a  lien  does  not  arise  out  of  a  contract, 
but  wholly  from  the  statute,  we  think  a  waiver  by  the  owner 
of  that  which  the  statute  expressly  makes  a  condition  prece- 
dent to  the  attaching  of  a  lien,  can  not  be  relied  upon  as  a 
substitute  for  performance  of  the  condition.  In  this  respect 
the  case  differs  from  Downey  v.  O'Donnell,  92  111.  559. 

What  is liere  said  must  not  be  understood  as  deciding  that  an 
action  at  law  can  not  be  maintained  without  delivery  of  the 
statement  described  in  Sec  35,  where  a  waiver  thereof  is 
proved. 

This  opinion  concerns  statutory  rights  only. 

If,  as  suggested  by  appellee,  the  statement  was  delivered  to 
Burnside,  he  can  amend  the  cross-petition  on  the  redocketing 
of  the  case  in  the  Superior  Court,  and  on  the  next  hearing^ 
make  proof  thereof. 

The  decree  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


^f7§j  J.  W.  Butler  Paper  Company 

V. 

J.  L.  Regan  Pkinting  Company. 

Affaehment — DeU  not  Due — Default— Motion  to  Set  Aside — Fraud- 
Amendment — Attorneys — Employment  <^  by  Receiver — Costs. 
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1.  A  harmless  error  is  no  cause  for  reversal. 

2.  CTpon  attachm«>nt  proceedings  based  upon  a  debt  not  due  when  the 
suit  was  commenced,  this  court,  in  view  of  the  evidence,  declines  to  inter- 
fere with  the  judgment  for  the  defendant. 

3.  This  court  holds  as  proper,  tfie  employment  of  certain  solicitors  in 
chancery  proceedings  involving  the  parties  to  the  case  presented. 

[Opinion  filed  December  24, 1889.]     . 

Appeal  from-  the  Snporior  Court  of  Cook  County;  tlie 
Eon.  Kirk  Hawe8,  Judge,  presiding. 

Messrs.  McClellan,  Commins  &  Moulton  and  Eobert 
Mather,  for  appellant 

Messrs.  Cratty  Bros.  &  Ashcraft,  for  appellee. 

The  setting  aside  of  defaults  is  a  matter  of  discretion,  and 
the  action  of  the  court  will  not  be  reversed  except  where  the 
discretion  lias  been  grossly  abused.  Peoria  &B.  T.  Ky.  Co.  v. 
Mitchell,  74  HI.  394;  Schroer  v.  Wessell,89  111.  113;  Andrews 
V.  Campbell,  94  111.  577;  Mason  v.  McNamara,  57  111.  274. 

On  a  motion  to  set  aside  a  default,  counter-affidavits  should 
not  be  read  or  considered.  Thelin  v.  Thelin,  8  111.  App.  421; 
Mendell  v.  Kimball,  85  111.  582. 

The  court  may  properly  open  a  judgment  and  let  a  defend- 
ant in  to  plead,  imposing  such  terms  as  may  be  deemed  rea- 
sonable, as  that  he  plead  instanter,  pay  costs,  or  that  the  judg- 
ment stand  as  security  until  the  trial.  Mason  v.  McNamara, 
57  111.  274;'  Page  v.  Wallace,  87  111.  84. 

Garnett,  J.  The  attachment  suit  brought  in  the  Superior 
Court  by  appellant  against  appellee,  was  based  on  a  debt  not 
duo  when  the  suit  was  commenced.  A  plea  of  the  general 
issue,  with  affidavit  of  merits  and  a  plea  in  abatement  of  the 
attachment  were  duly  filed  for  the  defendant,  by  attorneys 
who  afterward  withdrew  from  the  case,  one  of  the  plaintiff's 
attorneys  being  notified  of  such  withdrawal.  Afterward 
notice  was  given  by  plaintiff's  attorneys  to  the  same  attorneys 


154  Appellate  Courts  op  Illinois. 

*- 

VToL.  36.]  Butler  Paper  Co.  v.  Rejran  Printing  Co. 

who  had  tlius  discharged  themselves  from  further  connection 
with  the  litigation,  of  a  motion  to  strike  the  pleas  from  the 
files.  The  notice  was  not  accepted  by  the  attorney  to  whom 
it  was  delivered,  but  proof  of  service  thereof  was  made  by 
affidavit,  and  on  the  hearing  of  the  motion  the  court  entered 
an  order  striking  the  pleas  from  the  files.  Tliereupon  judg- 
ment by  default  was  entered  for  the  amount  claimed,  with  an 
award  of  general  and  special  execution. 

At  the  same  term,  the  defendant,  by  other  attorneys, 
moved  the  court  to  set  aside  the  default,  and  give  leave 
to  plead*.  The  motion,  supported  by  affidavits  showing 
the  debt  was  not  duo  when  suit  was  commenced,  was 
sustained,  and  it  was  ordered  that  the  judgment  be  opened, 
that  defendant  be  let  in  to  defend  the  action  upon 
its  merits,  and  that  the  judgment  stand  as  security  until 
the  cause  was  tried  and  determined.  The  defendant  then 
tiled  another  plea  of  the  general  issue  with  affidavit  of  merits 
and  a  verified  plea  in  abatement  of  the  attachment.  The 
cause  was  reached  for  trial  March  18,  1889,  when  the  plaint- 
iff moved  to  strike  the  pleas  from  the  files.  The  motion  was 
overruled,  and  plaintiff  failing  to  prosecute  its  suit,  it  was 
then  ordered  by  the  court  on  defendant's  motion,  that  the  suit 
be  dismissed,  and  judgment  for  costs  was  entered  against  the 
plaintiff.  In  this  action  of  the  court  no  abuse  of  discretion 
is  perceived.  The  opposite  course  would  have  been  better 
adapted  to  provoke  censure.  That  the  suit  was  without 
foundation,  was  tacitly  confessed  by  plaintiff's  failure  to  make 
any  attempt  to  sustain  either  its  demand  for  a  matured  debt, 
or  the  allegation  of  fraud  upon  which  the  attachment  was 
based. 

If  the  new  plea  in  abatement  can  be  considered  as  an 
amended  plea,  its  allowance  was  authorized  by  Sec.  23,  Chap 
110,  E,  S.,  which  provides  in  the  most  liberal  terms  for  amend- 
ment of  pleadings.  Before  the  motion  was  made  to  set  aside 
the  judgment,  a  receiver  for  appellee  had  been  appointed  by 
the  Circuit  Court  of  Cook  County,  in  a  proceeding  in  chan- 
cery against  appellee,  there  pending.  The  solicitors  appear- 
ing for  the  complainant  in   that  proceeding  were  the  same 
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who  appeared  for  appellee  on  the  motion  to  set  aside  the 
judgment  in  this  case,  and  appellant  sajs  it  was  fatal  error  for 
the  court  to  allow  them  to  defend  the  suit,  as  the  interests  of 
their  client  in  the  chancery  suit  were  hostile  to  appellee. 
Whatever  may  be  said  as  to  the  propriety  of  a  receiver 
employing,  to  represent  the  estate,  the  same  counsel  who 
appeared  for  the  complainant  in  the  suit  in  which  the  receiver 
was  appointed  (and  the  views  of  this  court  on  this  point  are 
expressed  in  Ueffron  v.  Flower,  35  111.  App.  200),  it  was  not 
an  error  of  which  appellant  may  complain.  It  appears  that 
the  chancellor  approved  the  employment  of  these  gentlemen 
by  the  receiver,  and  as  they  have  pei formed  with  fidelity  the 
service  for  which  they  were  engaged,  the  court  is  not  disposed 
to  require  appellee  to  release  the  advantage  upon  the  prayer 
of  another,  whoso  interests  are  more  hostile  than  complain- 
ant's in  the  chancery  suit. 

The  practice  adopted  by  the  court  in  disposing  of  the  case 
may  not  be  the  best,  but  appellant  was  not  injured  thereby. 
Having  ordered  the  judgment  to  stand  as  security  for  the 
result  of  a  trial  of  the  issues,  the  court  thereby  retained  con- 
trol of  the  judgment  the  same  as  it  would  in  case  of  an  inter- 
locutory order.  The  issues  having  been  determined  against 
plaintiff,  the  better  course,  no  doubt,  would  have  been  to  set. 
aside  the  default  and  judgment  and  then  order  the  suit  dis- 
missed. Bnt  an  error  that  is  liarmless  is  no  cause  of  reversal. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


C.  M.  Henderson  &  Co. 

V. 
D.   SCHAAS   ET   AL. 

Attachment —  Oamishment  —  Insurance  Companies  —  Assignment  by 
Deht09^ — Dividend — Payment  to  Attaching  Creditor, 

1.    A  volnntary  araiprnment  with  preferencen,  made  in  another  State  by  a 
resident  thereof,  is  not  operative  to  convey  the  title  to  property  in  Illinois. 
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as  against  creditors  of  thd  assignor  residing  in  this  State,  who  are  seeking 
by  attachment  in  the  coarts  here  to  subject  such  property  to  payment  of 
their  debts. 

2.  Insurance  companies  having  agencies  in  this  State  are  liable  as  gar- 
nishees of  non-resident  creditors  ander  policies  upon  which  payments  are 
due  through  the  occurrence  of  fires,  although  by  the  terius  thereof  they  are 
payable  in  another  State. 

3.  In  the  ca.se  presented,  this  court  holds  that  the  presentation  of  plaint, 
iifs*  claim  to  defendant's  assignee  in  Montana  and  the  receipt  of  a  dividend 
thereon,  did  not  estop  them  from  prosecuting  an  attachment  suit  instituted 
in  this  State  and  that  the  judgment  against  them  can  not  stand. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EiCHABD  W.  Clifford,  Jadge,  presiding. 

Mr.  James  A.  Fullenwideb,  for  appellants. 

Mr.  Thomas  Bates,  for  appellees. 

MoBAN,  J.  The  appellee,  D.  Schaas,  was  a  retail  merchant 
at  Helena,  Montana,  and  was  indebted  to  the  firm  of  C.  M. 
Henderson  &  Co.,  of  Chicago,  appellants,  in  the  sum  of  $541 
which  debt  was  due  about  June  1,  1888,  and  was  at  that  date 
sent  by  appellants  to  a  firm  of  attorneys  at  Helena  for  collec- 
tion. On  June  6,  1888,  the  stock  of  Schaas  was  destroyed  by 
fire,  and  afterward,  on  the  same  day,  he  made  an  assignment 
to  one  Kleinschmidt,  at  Helena,  for  the  benefit  of  creditors, 
which  assignment  contained  certain  preferences.  On  July  17, 
1888,  appellants  commenced  this  suit,  by  attachment,  against 
Schaas,  and  the  appellee  insurance  companies  were  served  as 
garnishees,  and  such  proceedings  were  had  that  on  October  8, 
1888,  appellants  took  judgment  against  Schaas,  and  that 
November  19,  1888,  the  Commercial  Union  Assurance  Com- 
pany filed  its  answer  as  garnishee,  admitting  an  indebtedness 
duo  to  Schaas  or  his  assignee  of  $483.83,  and  the  Imperial 
Fire  Insurance  Company  answered,  admitting  $161.11  due; 
and  each  of  said  companies  set  up  the  voluntary  assignment 
of  Schaas  as  a  reason  why  they  should  not  be  compelled  to 
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pay  the  money  to  appellants.  On  April  12,  1889,  Klein- 
scbmidt  was  permitted  to  file  an  intervening  petition,  in  which 
he  set  up  the  assignment  to  him  by  Schaas,  dated  June  6, 
1888,  and  that  on  September  13,  1888,  the  attorney  to  whom 
ap|)ellant8  had  sent  their  claim  against  Schaas  presented  the 
same  to  said  assignee,  at  Helena,  and  he  afterward  ]mid  to 
said  attorneys  for  appellants  a  dividend  of  fifteen  per  cent, 
amounting  to  $80.93.  There  was  a  demurrer  to  the  inter- 
vening petition  by  appellants,  which  was  overruled,  and  mo- 
tions for  judgment  against  the  garnishees  on  the  answers,  but 
such  motions  were  denied  by  the  court,  and  the  matter  was 
tried  by  the  court  without  a  jury,  and  a  finding  in  favor  of 
the  assignee,  and  judgment  that  the  garnishees  pay  over  the 
money  due  on  the  policies  to  him.  Appellants  on  the  trial 
denied  that  their  attorneys  at  Helena  were  authorized  or 
directed  to  present  their  claim  against  Schaas  to  the  assignee, 
but  they  admitted  the  receipt  of  $80.93  from  said  attorneys 
to  apply  on  said  claim,  and  they  tendered  said  amount  in 
currency  to  the  assignee  in  open  court,  but  he  would  not 
receive  it,  and  they  offered  to  credit  that  amount  on  the 
judgment  against  Schaas. 

It  is  well  settled  that  a  voluntary  assignment,  with  prefer- 
ences, made  in  another  State  by  a  resident  thereof,  is  not 
operative  to  convey  the  title  to  property  in  Illinois  as  against 
creditors  of  the  assignor  residing  in  this  State,  who  are  seek- 
ing by  attachment  in  the  courts  here  to  subject  such  property 
to  payment  of  their  debts.  Heyer  v.  Alexander,  108  111.  335; 
May,  assignee,  v.  First  National  Bank  of  Attleboro,  122  111. 
551.      ' . 

The  garnishee  insurance  companies  had  agencies  and  were 
doing  business  in  this  State,  and  wej'e  therefore,  as  corpora- 
tions,  resident  here,  and  liable  here  as  garnishees  of  their 
non-resident  creditor;  and  though  by  the  terms  of  their  respect- 
ive contracts  the  payment  of  their  said  creditor  was  to  bo 
made  in  Montana,  yet  in  contemplation  of  law  the  debt  was 
due  here.  Roche  et  al.  v.  Rhode  Island  Insurance  Associa- 
tion, 2  m.  App.  360,  and  cases  there  cited. 

The  foregoing  propositions  are  not  seriously  controverted 
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by  appellee's  counsel,  but  he  insists  that  appellants'  attorneys 
having  presented  their  claim  to  the  assignee,  KIcinschmidt, 
in  Montana,  and  having  received  a  dividend  from  him  npon 
it,  which  dividend  appellants  retained  until  the  trial,  they  have 
assented  to  and  confirmed  said  assignment,  and  are,  therefore, 
estopped  from  denying  its  validity,  and  are  bound  by  it 

"We  think  this  contention  of  appellee  is  answered  adversely 
to  him  in  the  case  of  Yates  v.  Dodge,  123  111.  60,  where  it  is 
held  that  the  fact  that  an  attaching  creditor  filed  his  claim 
with  the  assignee  of  the  debtor  and  received  a  dividend  upon 
it  from  the  general  assets  of  the  estate  in  the  hands  of  the 
assignee,  made  no  difference  as  to  his  right  to  proceed  in  the 
attachment  snit,  and  subject  the  attached  property  to  the  pay- 
ment of  his  debt.  The  dividend  would  be  applied  in  reduc- 
tion of  his  claim,  and  the  surplus  of  the  proceeds  of  the  sale 
of  the  attached  property,  after  paying  the  claim  thus  reduced, 
would  belong  to  the  assignee  for  the  purposes  of  the  assign- 
ment. There  are  no  facts  in  this  case  which  distinguish  it 
so  far  as  regards  the  application  of  the  same  principle,  from 
Yates  V.  Dodge. 

The  receipt  of  the  dividend  in  Montana,  constituted  no 
estoppel  against  appellants.  Their  action  in  doing  so  induced 
no  party  to  this  litigation  to  change  his  position  or  condition, 
or  to  forego  the  enforcement  of  any  right.  Moore  v.  Churchj 
70  la.  208,  and  Francis  v.  Evans,  69  Wis.  115,  are  in  har- 
mony with  Yates  v.  Dodge. 

The  Circuit  Court  erred  in  rendering  judgment  in  favor  of 
the  assignee  on  the  interpleader,  and  the  judgment  will  be 
reversed  and  the  cause  remanded  with  directions  to  credit  the 
dividend  received  by  appellants  upon  their  judgment  against 
Bchaas,  and  to  render  judgment  in  favor  of  appellant,  and 
against  the  garnishees  on  their  answers,  and  if  there  shall 
remain  a  surplus  after  the  payment  of  costs  and  the  satisfac- 
tion of  appellants'  claim,  the  same  will  be  paid  over  to  the 
assignee. 

Meveraed  and  remanded  with  directions. 
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Ignatz  Stricker 

V. 

Frank  Kubusky. 

Exemptions — Custodp — Petition  for  ReJ ease  from — County  Judgefi-^ 
Interchange  of-— Judicial  Notice — Failure  to  Schedule — Practice, 

1.  Upon  the  petition  of  a  debtor  in  custody  to  be  released,  the  same  set- 
ting forth  an  offer  to  deliver  up  his  property,  it  is  necessary  for  him  to 
make  a  ^hedule  thereof  even  if  it  be  exempt  from  execution. 

2.  Where  a  county  court  within  a  district  over-which  an  appellate  court 
has  jurisdiction,  is  presided  over  by  one  who  is  not  the  judge  of  that  county 
court,  and  there  is  nothinf?  in  the  record  to  show  why  he  does  so  preside, 
the  appellate  court,  if  the  proceedings  come  before  it  for  review,  must  take 
notice  of  the  fact,  if  fact  it  be,  that  the  person  so  presidinj?  is  judge  of 
another  county  court  of  this  State,  whether  in  the  tame  district  or  another, 
and  presume  the  existence  of  circumstances  justifying  him  in  so  presiding. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
E.  H.  Gaby,  Judge,  presiding. 

Mr.  Charles  A.  Fanning,  for  appellant 

Mr.  James  Mills,  for  appellee. 

Gary,  P.  J.  The  appellant  presented  to  the  County  Court 
a  petition  alleging  that  he  was  in  custody  under  a  ca.  sa.  and 
desired  to  be  released  by  delivering  up  his  property.  The 
case  was  postponed  a  week  and  then  came  on  to  be  heard 
before  Judge  E.  H.  Gary,  presiding.  As  the  record  does 
not  show  why  he  presided,  and  as  this  court  must  take  notice 
that  the  name  of  the  county  judge  of  this  county  is  Richard 
Prendergast,  the  appellant  alleges  the  proceedings  are  invalid. 

"An  act  to  authorize  county  judges  to  interchange,  hold 
court  for  each  other,  and  perform  each  other's  duties," 
approved  May  31, 1879,  does  authorize  what  the  title  indicates. 
1  Starr  &  Curtis'  111.  Stats.,  731. 
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In  Propst  V.  Meadows,  13  III.  157,  the  rule  is  laid  down, 
and  in  many  subsequent  cases  has  been  applied  under  a  great 
variety  of  circumstances,  that  "when  the  County  Court  is  act- 
ing upon  the  classes  of  subjects  within  its  jurisdiction,  as  liberal 
intendments  will  be  granted  in  its  favor  as  would  be  extended 
to  the  proceedings  of  the  Circuit  Court ;  and  it  is  not  neces- 
sary that  all  the  facts  and  circumstances  which  justify  its 
action,  should  affirmatively  appear  upon  the  face  of  its  pro- 
ceedings." Again:  "A  court  is  presumed  to  know  its  own 
officers,  and  all  public  officers  in  civil  atfairs,  within  its  juris- 
diction."    Thompson  v.  Haskell,  21  111.  215. 

"Where  a  circuit  judge  is  holding  court  in  another  circuit 
than  his  own,  though  the  record  does  not  show  why,  it  will  bo 
presumed  he  is  doing  so  rightfully.  Scott  v.  White,  71  111. 
287;  Keitz  v.  People,  77  111.  518;  Morgan  v.  Corlies,  81  III. 
72.  From  these  propositions  it  follows  that  where  a  county 
court,  within  a  district  overwhich  an  appellate  court  has  juris- 
diction, is  presided  over  by  one  who  is  not  the  judge  of  that 
county  court,  and  there  is  nothing  in  the  record  to  show  why 
he  does  so,  the  appellate  court,  if  the  proceedings  come  before 
it  for  review,  must  take  notice  of  the  fact,  if  fact  it  be,  that 
the  gentleman  so  presiding  is  judge  of  another  county  court  of 
this  State,  whether  in  the  same  district  or  another,  and  presume 
the  existence  of  circumstances  justifying  him  in  so  presiding. 
And  the  result  would  be  the  same  if  the  only  authority  for 
one  county  judge  to  perform  the  duties  of  another  was 
derived  from  the  act  of  April  10,  1885,  3  Starr  &  C.  111. 
Stats.,  152. 

This  court  must,  therefore,  take  notice  that  Judge  E.  H. 
Gary  is  judge  of  the  County  Court  of  Du  Page  County,  and 
presume  the  existence  of  circumstances  calling  him  to  preside 
in  Cook  County. 

When  the  appellant  got  before  the  County  Court  he  made 
no  offer  to  surrender  his  property,  and  made  no  schedale  of 
property  he  confessed  he  had,  which  was  necessary,  even  if  it 
was  all  exempt  from  execution.  Sees.  8  and  9  of  the  act  con- 
cerning insolvent  debtors,  of  April  10,  1872. 

What  w.'is  the  nature  of  the  case,  whether  in  an  action  of 
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tort  or  issued  upon  a  refusal  to  surrender  property  to  satisfy 
Kfi,fa,y  the  record  does  not  show.  Testimony  was  put  in  as  to 
the  manner  in  which  Strieker  became  indebted,  and  as  to  his 
pecuniary  condition,  but  for  what  purpose,  or  relating  to  what 
issue,  is  left  wholly  to  conjecture. 

There  is  no  error,  and  the  order  remandinjj^  the  appellant 
to  the  custody  of  the  sheriff  is  affirmed. 

Ord&r  affirmed. 


George  Lehman  &  Sons  Company 

V. 

Conrad  Siggeman. 

Master  and  Servant — Superior  Servant — Negligence  of— Personal 
InjuriesSeope  of  Employment — Evidence — Instruction. 

1.  In  an  action  brought  to  recover  from  an  employer  for  injuries 
raffered  by  a  servant  through  undertaking  a  work  outside  the  scope  of  his 
employment,  by  the  order  of  a  superior  servant,  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 

2.  An  instruction  assuming  a  state  of  facts  contrary  to  those  shown  by 
the  evidence  in  the  case,  should  not  be  given. 

[Opinion  filed  December  24, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Grinnell,  Judge,  presiding. 

Mr.  George  W.  Plummee,  for  appellant 

Mr.  M.  Salomon,  for  appellee. 

Per  Curiam.  Judgment  was  rendered  in  the  court  below 
in  favor  of  appellee,  and  against  appellant,  for  damages 
alleged  to  have  been  received  while  cleaning  a  certain  brick 
machine  while  the  same  was  in  operation. 

Vol.  XXXV  11 
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The  evidence  tended  to  show  that  the  appellee  was  directed 
by  the  foreman  of  appellant  to  clean  the  machine,  that  ho 
attempted  to  do  so,  and  had  his  Iiand  caught  in  the  machine, 
and  severely  injured.  It  is  substantially  agreed  by  appellants, 
that  cleaning  the  machine  was  not  incident  to  the  work  which 
appellee  was  employed  to  perform,  and  it  is  shown  by  the 
evidence  that  he  had  no  experience  whatever  in  tlie  matter  of 
cleaning,  and  had  never  been  instructed  in  reference  thereto  or 
directed  to  attempt  said  work  before  the  day  when  the  accident 
occurred.  He  was  thus  injured  while  engaged  in  performing, 
under  command  of  his  superior,  an  act  out  of  the  sphere  of 
the  employment  in  which  he  had  been  engaged  to  serve,  and 
subjected  to  a  peril  which  he  did  not  understand,  and  which, 
by  his  engagement,  he  did  not  assume.  The  case  was  fairly 
submitted  to  the  jury  on  questions  as  to  the  due  care  of 
appellee,  and  as  to  the  negligence  of  appellants,  and  while  it 
is  contended  by  counsel  that  the  conclusion  of  the  jury  on 
these  issues  is  not  sustained  by  the  evidence,  an  examination 
of  the  record  satisfies  us  that  the  verdict  is  warranted. 

The  only  error  of  law  claimed  to  have  been  committed  by 
the  trial  court  is  the  refusal  to  give  to  the  jury  appellants' 
instruction  numbered  six.  Said  Instruction  was  intended  to 
relate  to  certain  evidence  which  tended  to  show  that  the  brick 
machine  by  which  appellee  was  injured,  was  out  of  repair, 
but  while  it  sought  to  impose  on  appellee  the  consequence  of 
continuing  to  work  at  the  machine  so  out  of  repair  without 
reporting  its  defective  condition  to  appellants,  it  excludes  the 
hypothesis  that  cleaning  the  machine  was  any  part  of  the 
work  for  which  he  was  employed,  and  rather  assumes,  against 
the  concurring  testimony  of  all  parties  to  the  action,  that  he 
was  employed  to  do  said  work.  In  this,  the  instruction  was 
erroneous,  and  was  properly  refused. 

There  is  no  error  in  the  judgment  appealed  from,  and  it 
will  therefore  be  affirmed. 

Judgment  affirmed. 


\ 
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David  J.  Trott,  by  his  Next  Friend,  35  les 
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Jacob  Wolfe, 

Master  and  Servant — Negligence  of  Set*vant — Injury  to  Third  Person 
— Damages — Evidence —  Instruction  s, 

1.  Negligence  is  a  question  of  fact  for  the  jury. 

2.  An  instruction  setting  forth  that  a  preponderance  of  the  evidence 
does  not  necessarily  mean  a  majority  of  witnesses,  and  that  the  evidence  of 
one  creditable  witness  may  be  taken  and  given  credence  in  preference  to 
the  evidence  of  a  number  of  witnesses  believed  to  be  swearing  falsely, 
should  not  be  given,  for  a  jury  may  not  capriciously  believe  a  number  of 
witnesses  are  swearing  to  falsehoods. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Nelson  Monboe  and  Charles  T.  Stbattan,  for 
appellant 

Mr.  J.  C.  ScovEL,  for  appellee. 

Gaby,  P.  J.  For  error  in  law,  with  no  intimation  as  to 
what  the  merits  ai'e,  the  judgment  in  this  case  must  be 
reversed. 

The  appellee  is  an  infant  suing  by  his  next  friend,  for 
injuries  sustained  by  being  run  over  by  a  beer  wagon  in  an 
alley. 

For  the  appellee  the  court  instructed  the  jury: 

"  The  court  instructs  the  jury  that  the  law  is  that  no  one  is 
responsible  for  an  injury  caused  purely  by  inevitable  accident 
while  he  is  engaged  in  a  lawful  business,  even  though  the  injury 
was  the  direct  consequence  of  his  own  act  and  the  injured 
party  was  at  the  time  lawfully  employed  and  in  all  res]jects 
free  from  fault,  and  in  this  case,  if  the  jury  believe  from  the 
evidence  that  defendant's  driver  was  driving  slowly  and  cau- 
tiously through  the  alley  in  which  the  accident  occurred,  and 
that  his  attention  was  turned  in  another  direction  so  that  he 
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did  not  see  the  child,  and  that  the  child  ran  from  the  jard 
into  the  wagon  being  driven  by  defendant's  driver,  and  that 
eaid  injury  was  received  in  this  way,  then  there  can  be  no 
recovery  in  this  case  and  your  verdict  must  be  for  the  defend- 
ant." 

The  wagon  at  the  time  was  being  driven  by  the  son  of  the 
appellant,  aged  fifteen,  and  the  mm  who  was  the  regular 
driver  sat  on  the  right  hand,  reading.  Negligence  is  a  ques- 
tion of  fact  for  tlie  jury,  and  tliey  are  to  say  whether  the 
attention  of  the  driver  being  turned  in  another  direction  so 
'  that  he  could  not  see  the  child,  is  an  excuse  or  not. 

The  appellant  also  complains  of  the  refusal  of  this  instruc- 
tion: 

"The  jury  are  instructed  that  a  preponderance  of  the  evi- 
dence does  not  necessarily  mean  a  majority  of  witnesses  and 
that  the  evidence  of  one  creditable  witness  may  be  taken  and 
given  credence  by  the  jury  in  preference  to  the  evidence 
of  a  number  of  witnesses  that  the  jury  believe  are  swearing 
to  falsehoods." 

It  was  rightfully  refused;  creditable  as  synonymous  with 
credible  is  obsolete,  and  a  jury  may  not  capriciously  believe  a 
number  of  witnesses  are  swearing  to  falsehoods.  It  may  bo 
questionable  whether  the  refusal  of  any  instruction  that 
relates  only  to  the  credibility  of  witnesses  is  error. 

"  The  credibility  of  witnesses  is  for  the  jury.  The  court 
can  not  instruct  who  to  believe.  Tliere  is  no  artificial  rule  of 
belief  to  control  the  minds  of  a  jury."  Clevenger  v.  Curry^ 
81  111.  432. 

Beversed  and  remanded. 
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1.  The  act  of  1887  only  prohibits  preferences  set  forth  in  deeds  of 
assignment;  the  form  thereof  if  adequate  cntsno  figure. 

2.  Before  a  court  of  equity  has  jurisdiction  to  prevent  frauds  upon  such 
act,  and  to  treat  transfers  as  parts  of  an  assignment,  there  must  be 
the  execution  of  an  instrument  which  creates  a  trust  for  the  benefit  of  cred- 
itors. 

3.  A  debtor  in  failing  circumstances  not  seeking  the  benefit  of  the  assign- 
ment law,  may  prefer  creditors  by  giving  to  one  or  more  of  thero,  judg- 
ment notes,  by  which  they  are  enabled  to  satisfy  their  claims  out  of  the 
debtor *s  property  by  the  appropriation  of  all  his  assets,  although  to  the 
exclusion  of  other  creditors, 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Coprt  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Appellant  filed  a  creditor's  bill  in  which,  after  alleging  the 
recovery  of  a  judgment  against  said  appellee  Kilsson,  and  the 
return  of  an  execution  issued  thereon,  no  part  satisfied,  it  is 
further  alleged,  that  April  5,  1888,  and  for  some  time  prior 
to  that  date,  the  defendant  Niisson,  was  engaged  in  mercantile 
business  in  the  city  of  Chicago,  and  on  that  date,  and  for  a 
long  time  prior  thereto,  but  for  how  long  complainants  are 
unable  to  state,  said  Niisson  was  wholly  insolvent  and  unable 
to  pay  his  debts;  that  knowing  his  said  insolvent  condition 
and  that  he  could  no  longer  continue  in  the  business,  and 
would  shortly  bo  obliged  to  yield  the  control  and  possession 
of  his  property  to  his  creditors,  he  set  about  arranging  his 
affairs  with  that  end  in  view.  Knowing  that  if  he  made  a 
general  assignment  for  the  benefit  of  all  his  creditors  in  the 
usual  and  regular  form,  he  would  not  be  able  legally  to  incor- 
porate into  such  assignment,  preferences  for  any  of  the  cred- 
itors above  the  others,  and  desiring  to  accomplish  substantially 
the  same  result,  he  devised  a  scheme  whereby  fraudulently  to 
avoid  the  effect  of  the  assignment  law  of  this  State,  and  to 
enable  certain  of  his  creditor  to  secure  an  unfair  and  unlaw- 
ful advantage  over  the  others  in  the  distribution  of  his  prop- 
erty. In  pursuance  of  this  scheme  said  defendant,  well 
knowing  that  such  preferences  were  sufficient  to  exhaust  the 
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whole  of  his  assets,  and  that  by  such  preferences  all  the  other 
creditor  would  be  deprived  of  any  share  in  his  property, 
caused  judgments  to  be  entered  against  himself  by  confession 
in  the  Superior  Court  of  Cook  County,  upon  the  6th  of  April, 
1888,  in  favor  of  the  following  named  defendants,  for  the 
amounts  set  opposite  their  respective  names,  to  wit:  (setting 
out  the  names  of  tlie  co-defendants  and  the  amount  of  the 
judgment  of  each.)  That  said  defendant  Kilsson  caused  exe- 
cutions to  be  issued  forthwith  upon  said  judgments,  and  had 
the  same  placed  in  the  hands  of  the  sheriff  of  Cook  county  to 
execute;  that  under  said  executions  on  the  same  date,  the 
sheriff  levied  upon  the  stock  of  goods  belonging  to  said 
defendant,  that  being  all  of  the  property  subject  to  levy,  and 
sold  the  same  under  said  executions  on  the  16th  and  17th  of 
April,  1888,  realizing  therefrom  $6,571.25,  which  amount  was 
all  applied  upon  said  executions,  and  paid  to  said  execution 
creditors,  respectively,  by  said  sheriff. 

That  said  defendant  Nilsson  caused  said  judgments  to  bo 
entered,  and  said  executions  to  bo  issued  in  pursuance  of  a 
plan  to  turn  over  and  assign  all  his  property  to  a  small 
number  of  his  creditors,  and  fraud uleutly  to  e.xclude  and 
deprive  his  other  creditors  of  any  share  in  his  property  or  of 
any  benefit  of  said  assignment;  that  said  confessions  of  judg- 
ment were  in  effect  but  one  act,  although  carried  out  in  a  way 
intended  to  avoid  the  outward  appearance  of  a  formal  and 
statutory  assignment,  and  that  the  same  constitute  a  general 
assignment  for  the  benefit  of  all  creditors  within  the  true 
meaning  and  intent  of  the  assignment  law  of  this  State;  that 
said  preferences  in  said  assignment  in  favor  of  said  judgment 
creditors  were  each  of  them  fraudulent,  illegal  and  void  as  to 
your  orators,  and  the  other  bona ^e  cveditora  of  said  Nilsson. 
That  said  judgments  were  so  confessed  by  said  Nilsson  while^ 
he  was,  and  knew  himself  to  be  wholly  and  absolutely  insolv- 
ent, and  about  to  quit  business,  and  that  said  judgments  were 
fraudulent,  illegal  and  void  as  preferences  in  said  assignment, 
and  constituted  a  fraud  upon  the  rights  of  said  defendant's 
honajide  creditors. 

Tlie  bill  waives  answer  under  oath,  and  prays  that  the  con- 
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fessions  of  judgment  and  execution  levies  may  be  declared  to 
bo  a  part  of  one  transaction  and  plan,  and  to  constitute  both 
in  law  and  in  fact  an  assignment  by  said  Xilsson  for  tbe» benefit 
of  all  creditors  within  the  true  intent  and  meaning  of  the 
laws  of  this  State  in  that  behalf;  and  that  said  judgments, 
executions,  and  the  pretended  liens  thereof  may  be  vacated 
and  set  aside,  and  the  property  covered  thereby  administered 
by  said  court  for  the  equal  beneMt  of  all  the  creditors  of  said 
Nilsson;  that  a  receiver  may  be  appointed,  and  that  defend- 
ant may  be  required  to  turn  over  to  such  receiver  all  of  his 
property,  and  that  the  judgment  creditors,  who  are  made 
defendants  herein,  may  each  be  required  to  account  for  and 
pay  over  to  said  receiver  all  moneys  realized  by  them,  respect- 
ively, from  the  transaction  above  set  forth,  to  be  distributed 
among  the  creditorsof  said  Nilsson,  and  that  complainants  may 
liave  general  relief. 

Nilsson  demurred  to  the  bill,  assigning  as  a  special  ground 
of  demurrer  that  it  does  not  appear  from  the  allegations 
therein  that  he  ever  intended  to  make  a  voluntary  assign- 
ment for  the  benefit  of  all  his  creditors,  or  that  he  ))erformcd 
any  act  at  or  before  the  entry  of  said  judgments,  which  would 
confer  jurisdiction  on  this  or  on  any  other  court  to  declare 
the  judgments  fraudulent  or  void  as  against  complainants. 
The  court  sustained  the  demurrer  and  dismissed  the  bill  for 
want  of  equity,  and  complainants  bring  the  record  to  this 
court  by  appeal  and  assign  the  action  of  the  court  in  sustain- 
ing the  demurrer  as  error. 

Messrs.  Tknwey,  Hawlet  &  Coffebn,  for  appellants. 

Mr.  Emery  S.  Walkkb,  for  appellees. 

The  case  of  White  v.  Cotzhausen,  129  U.  S.  329,  affords  the 
only  foundation  for  this  proceeding.  The  opinion  of  Justice 
Harlan  goes  much  farther  than  the  case  of  Preston  v.  Spauld- 
ing,  120  111.  208,  which  was  quoted  by  him,  and  referred  to 
by  appellants  in  the  case  at  bar,  in  support  of  their  bill. 

The  case  of  Schroeder  v.  Walsh,  120  111.  403  (in  view  of 
the  fact  that  the  opinion  was  filed  the  same  day,  and  written 
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by  the  same  judge  as  the  opinion  in  the  case  of  Preston  v. 
Spaulding)  affords  the  best  answer  to  the  proposition  of 
appellants,  that  the  Supreme  Court  of  the  United  States  fol- 
lowed the  decisions  of  our  Supreme  Court 

In  the  case  of  Schroeder  v.  Walsh,  it  was  said  by  our 
Supreme  Court:  *  *  *  "In  the  absence  of  any  bank- 
rupt law  or  statute  to  the  contrary,  the  law  is  well  settled 
that  a  debtor  in  failing  circumstances,  not  seeking  the  benefit 
of  the  general  assignment  law,  may  prefer  one  creditor  to 
another  equally  meritorious,  if  done  in  good  faith.     *    *    * 

"The  statute  relating  to  assignments  by  debtors  for  the 
benefit  of  their  creditors,  and  prohibiting  preferences  in  such 
assignments,  has  no  application  to  cases  of  this  kind.  Notwith- 
standing that  statute,  the  debtor  may  pay  one  creditor  in  full, 
either  in  money  or  by  the  sale  of  his  property. 

"That  act  applies  only  to  conveyances  of  property  to  an 
assignee  or  trustee  in  trust,  to  convert  the  same  into  money 
for  the  benefit  of  the  creditors  of  the  assignor,  which  can  now 
only  be  made  under  that  law." 

Justice  Harlan  does  not  refer  to  this  opinion,  and  it  is  not 
likely  that  his  attention  was  directed  to  this  case.  Assuming* 
as  he  does,  to  follow  the  decisions  of  our  courts,  he  could  not 
reconcile  the  opinion  in  this  case  with  his  own. 

In  the  case  of  White  v.  Cotzhausen,  the  lower  court  set 
aside  certain  conveyances  and  confessions  of  judgment  for  the 
want  of  honafide  consideration.  The  question  of  the  appli- 
cation of  the  provisions  of  the  assignment  act  was  raised  for 
the  first  time,  when  the  case  was  argued  in  the  United  States 
Supreme  Court.  There  were  several  instruments  executed 
by  which  actual  transfers  of  property  were  made.  In  this 
respect  the  case  differs  from  the  one  presented  by  the  allega- 
tions in  the  bill  filed  in  the  case  at  bar. 

MoRAN,  J.  The  question  presented  by  this  case  and  argued 
by  counsel  is,  whether  a  debtor  who  is  in  failing  circumstances 
may  prefer  creditors  by  giving  to  one  or  more  of  them  judg- 
ment notes,  by  which  such  creditors  are  enabled  to  satisfy  their 
claims  out  of  the  debtor's  property  to  the  exclusion  of  other 
creditors,  and  by  the  appropriation  of  all  the  debtor's  assets. 
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Appellant's  contention  is  based  npori  what  is  claimed  to  be 
the  proper  construction  of  the  voluntary  assisjnment  law  of 
this  State,  known  as  act  of  1887,  and  the  argnment  is  that 
as  that'  act  declares  that  every  provision  in  any  assignment 
providing  for  the  payment  of  one  debt  or  liability  in  prefer- 
ence to  another,  shall  be  void,it  effectaally  inhibits  the  debtor 
who  is  insolvent,  from  paying  any  creditor  what  ho  owes  him 
by  turning  out  or  transferring  property  to  him,  or  by  giving 
him  a  judgment  note,  which  will  enable  him  to  subject  all  the 
debtor's  property  to  the  payment  of  his  debt,  to  the  exclusion 
of  other  creditors  of  such  insolvent 

The  right  of  a  debtor  to  pay  one  creditor  in  preference  to 
another,  or  to  turn  out  proj^erty  in  satisfaction  of,  or  to  create 
a  lien  upon  it,  for  the  security  of  a  particular  debt,  in  pref- 
erence to,  and  to  the  exclusion  of,  other  liabilities,  always 
existed  at  common  law.  And  this  right  of  pi'ef  erence  might  be 
exercised  by  the  debtor  when  making  a  general  assignment,  in 
this  State,  prior  to  the  passage  of  the  act  of  1887,  as  has  been 
repeatedly  decided  by  the  Supreme  Court.  That  act  does  not 
purport,  by  its  terms,  to  regnlate  or  prohibit  preferences  gener- 
ally, but  only  preferences  in  an  assignment;  that  is,  preferences 
written  in  an  assignment,  or  created  by  such  instrument  or 
device,  and  under  such  circumstances,  as  authorize  them  to  be 
read  into  the  assignment  and  treated  as  void,  as  being  part 
thereof.  The  word  assignment,  had  at  the  time  this  statute 
was  adopted  a  well  defined  meaning  understood  by  all  the 
people,  and  it  has  no  different  meaning  in  said  act.  To  quote 
from  the  opinion  of  Mr.  Justice  Magruder,  in  the  case  of 
Farwell  v.  Cohen,  recently  decided  (21  Legal  News,  359): 
**  According  to  the  common  acceptation  of  the  term  it  is  a 
transfer  without  compulsion  of  law  by  a  debtor  of  his  prop- 
erty to  an  assignee  in  trust  to  apply  the  same,  or  the  proceeds 
thereof,  to  the  payment  of  his  debts  and  to  return  the  sur- 
plus, if  any,  to  the  debtor.  As  to  the  form  and  contents  of 
it,  it  has  always  been  understood  in  this  State  to  be  a  written  ' 
deed  of  conveyance,  executed  by  the  assignor  as  party  of  the 
first  part  to  the  assignee  as  party  of  the  second  part,  reciting 
the  grantor's  indebtedness  and  inability  to  pay,  and  conveying 


170  Appellate  Courts  of  Illinois. 

Vol.  25.J  Farwell  v.  Nil8.*on. 

liid  property,  real  and  personal,  by  apt  words  of  sale  and 
transfer,  to  the  assip;nee  in  trust,  to  take  possession  of  and 
sell  the  same,  and  to  collect  the  outstanding  debts,  and  out  of 
the  proceeds  to  pay  the  creditors." 

It  was  preferences  in  instruments,  sach  as  above  described, 
that  the  Legislature  intended  to  prohibit.  The  mere  form  of 
tiie  instrument  is,  no  doubt,  immaterial,  provided  the  opera- 
tion of  it  is  to  create  a  trust  in  the  property  conveyed  for  the 
benefit  of  creditors,  and  if  such  is  tlie  purpose  and  design  of 
the  instrument,  then  any  preference  in  it,  or  which  by  con- 
struction of  the  law,  forms  a  part  of  it,  is  in  fraud  of  the  statute 
and  void.  The  object  of  the  law  was  to  prohibit  discrimina- 
tion by  a  debtor  makin<2;  a  voluntary  assignment,  in  favor  of 
particular  creditors,  and  it  is  not  preference  of  a  creditor  itself 
that  is  condemned  but  a  preference  as  a  feature  of  such 
assignment. 

Certain  language  in  the  opinion  of  the  court  in  Preston  v. 
Spaulding,  120  111.  208,  is  relied  on  to  support  the  contention 
of  appellant  that  the  assignment  in  which  preferences  are  for- 
bidden is  such  transfer,  taken  as  a  whole,  whetlier  made  up  of 
one  or  many  acts,  by  which  an  insolvent  debtor  divests  him- 
self of  substantially  all  his  property,  and  yields  control  of  it  to 
one  or  more  of  his  creditors.  The  facts  of  that  case  called  for 
no  decision  which  would  support  counsel's  contention  in  this 
one. 

There  was  there  a  formal  voluntary  assignment,  and  the 
question  was  whether  jndgmentsgiven  to  favored  creditors  after 
the  debtors  had  formed  the  determination  of  making  such 
assignment,  with  the  intent  of  preferring  such  creditors,  were  to 
be  treated  as  part  of  the  assignment.  But  aside  from  the  rule 
that  the  language  of  an  opinion  is  to  be  confined  to  the  facts 
of  the  case  which  the  court  is  considering,  it  will  be  found 
that  the  learned  and  discriminating  judge  who  wrote  it,  in  that 
case  carefully  avoided  the  implication  that  preferential  trans- 
fers by  an  insolvent  debtor,  not  connected  in  act  and  intent 
with  an  assignment,  were  forbidden  by  the  law.  It  is  in  the 
opinion  stated  in  terms  that  ^^  this  act  does  not  assume  to 
interfere  in  the  slightest  degree  with  the  action  of  a  debtor 
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while  he  retains  the  dominion  of  his  property.  Notwithstand- 
ing this  act  he  may  now,  as  heretofore,  in  good  faith  sell  his 
property,  mortgage  or  pledge  it  to  secure  a  bona  fde  debt,  or 
create  a  lien  upon  it,  by  operation  of  law,  as  by  confessing  a 
judgment  in  favor  of  a  bona  fide  creditor." 

Confessing  a  judgment  in  favor  of  one  creditor  will  create  a 
lien  on  all  the  property  of  the  debtor,  and  to  satisfy  such  judg- 
ment may  exhaust  all  the  assets  of  the  debtor  and  leave  him 
without  any  property  to  apply  to  his  other  debts.  If  he  may 
confess  judgment  in  favor  of  one  creditor,  why  may  he  not  do 
so  in  favor  of  a  dozen,  and  if  such  judgments  are  confessed 
for  debts  bona  fide  due^  how  can  the  knowledge  on  the  debt- 
or's part  that  his  entire  estate  will  be  required  to  discharge 
such  judgment  debts,  or  his  intention  to  create  a  preference  in 
favor  of  such  creditors  over  others,  by  confessing  judgments,  ren- 
der his  act  fraudulent?  He  has  done  in  good  faith  that  which 
the  common  law  always  permitted  him  to  do,  and  what  the 
Supreme  Court  hassaid  the  statute  does  not  assume  to  intei*fere 
within  the  slightest  degree.  Biititissaid  that  the  court  declared 
the  act  is  remedial,  and  to  be  liberally  construed,  so  as  to  sup- 
press the  mischief  and  advance  the  remedy.  True,  but  the  mis- 
chief Yf2i^ preferences  by  assigning  creditors  and  hence  prefer- 
ences in  assignments  were  forbidden,  and  the  liberal  construction 
was  adopted  to  effectuate  the  legislative  intent  by  preventing 
the  assigning  debtor  from  giving  preferences  by  resorting  to 
transfers  in  other  forms,  made  at  the  same  time  with  or  in 
contemplation  of  the  assignment  itself.  Hence  the  court  said 
that  when  the  debtor  "  reaches  the  point  where  he  is  ready 
and  determines  to  yield  the  dominion  of  his  property,  and 
makes  an  assignment  for  the  benefit  of  his  creditors^  under 
the  statute, this  act  declares  that  the  effect  of  such  assignment 
shall  be  the  surrender  and  conveyance  of  all  his  estate,  not 
exempt  by  law,  to  his  assignee^  rendering  void  all  preferences 
and  bringing  about  the  distribution  of  his  whole  estate  equally 
among  his  bona  fide  creditors."  And  further  speaking  of  the 
act, ''  no  insolvent  debtor,  having  in  view  the  disposition  of  his 
estate,  can  be  permitted  to  defeat  its  operation  by  effecting 
unequal  distribution  of  his  estate  by  means  of  an  assignmenty 
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and  any  other  shift  or  artifice  nnder  the  forms  of  law."  I 
italicize  words  in  tlie  foregoing  quotations,  to  emphasize  the 
fact  that  the  writer  who  so  happily  formulated  and  so 
clearly  expressed  the  opinion  of  the  court,  had  clearly  in 
mind  the  distinction  between  an  assignment  and  a  transfer  of 
some  other  form,  and  clearly  recognized  the  difficulty  of  treats 
ing  a  judgment  or  conveyance  as  an  assignment  or  part  of  an 
assignment,  and  void,  if  preferential,  when  no  assignment  was 
over  executed  or  contemplated  by  the  debtor  who  gave  such 
preference. 

The  act  regulates  the  conduct  of  assigning,  not  of  insolvent 
debtors.  We  have  no  involuntary  assignment  law,  and  we 
know  of  no  principle  of  law  operative  in  this  State  that  limits 
or  controls  an  insolvent  debtor  in  the  distribution  of  his  assets 
provided  they  are  applied  in  discharge  of  bo7ia  jUU  debts. 
That  the  true  meaning  of  this  voluntary  assignment  act  is  the 
one  here  taken  by  us  is  further  and  clearly  shown  by  tlio 
case  of  Schroeder  v.  Walsh,  120  111.  402,  the  opinion  in  which 
was  written  by  the  same  judge  who  wi'ote  in  Preston  v.  Spauld- 
ing,  and  was  filed  on  the  same  day  as  the  opinion  in  said  last 
mentioned  case.  There,  an  insti'uction  was  given  which  stated 
to  the  jury  that ''if  a  man  finds  himself  in  failing  circum- 
stances, he  has  a  right  to  prefer  one  creditor  to  another;  to  so 
dispose  of  his  property  that  one  of  his  creditors  shall  receive 
his  pay  in  full,  and  another  receive  nothing;  nor  is  there  any 
presumption  of  fraud  in  so  doing."  This  proposition  was 
assigned  as  error,  and  in  approving  it  the  court  said :  '^  In  the 
absence  of  any  bankrupt  law  or  statute  to  the  contrary,  the 
law  is  well  settled,  that  a  debtor  in  failing  circumstances,  not 
seeking  the  benefit  of  the  general  assignment  law,  may  pre- 
fer one  creditor  to  another  equally  meritorious,  if  done  in 
good  faith.  *  *  *  The  statute  relating  to  assignments  by 
debtors  for  the  benefit  of  the  creditors  prohibiting  preferences 
in  such  assignments,  has  no  application  to  a  case  of  this  kind. 
Notwithstanding  that  statute  a  debtor  may  pay  one  creditor 
in  full  either  in  money  or  by  sale  of  his  property.  That  act 
applies  only  to  conveyances  of  property  to  an  assignee  or 
trustee  in  trusty  to  convert  the  fame  into  money  for  the  ben- 
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efit  of  creditors  of  tlie  assignor,  which  can  now  only  be  made 
under  that  law." 

Connsel  seeks  to  avoid  the  effect  of  this  decision  on  the 
ground  that  the  case  was  at  law,  and  that  the  jurisdiction  to 
administer  the  equity  of  creditors  arising  on  acts  done  in 
fraud  of  the  law  rests  in  chancery.  But  titles  made  in  f  rand  of 
the  law  ai'e  void  at  law  as  well  as  in  equity.  Besides,  the  act 
created  no  new  head  of  equity  jurisdiction  and  we  are  at  a  loss 
to  know  to  what  head  of  equity  the  administration  of  insolvent 
estates  is  to  be  assigned. 

To  give  to  this  act  the  scope  and  effect  here  contended  for 
\^onld  be  to  far  exceed  the  legislative  intent.  It  is  held  in 
Farwell  v.  Cohen,  supra^  that  the  act  contemplates  no  such 
thing  as  a  constructive  assignment,  and  that  before  the 
County  Court  gets  jurisdiction,  an  actual  assignment  must  bo 
made  and  recorded  as  required  by  the  act.  It  must  follow 
that  Defore  a  court  of  equity  has  jurisdiction  to  prevent  frauds 
upon  the  act,  and  treat  transfers  made  upon  the  liens  created 
as  parts  of  the  assignment,  there  must  be  the  execution  of  an 
instrument  in  whatever  form  which  creates  a  trust  for  the 
benefit  of  creditors. 

For  the  court  to  take  the  administration  of  the  insolvent's 
estate  and  enforce  an  equal  distribution  of  it  among  liis  cred- 
itors, because  he  has  himself  distributed  it,  in  payment  to  some 
and  to  the  exclusion  of  others,  where  no  trust  or  assignment 
for  the  benefit  of  creditors  is  made  or  intended  by  him,  would 
be  to  carry  the  statute  far  beyond  the  line  which  limits  the 
most  liberal  construction,  and  to  enter  on  the  domain,  forbid- 
den to  this  court,  of  judicial  legislation. 

The  case  of  White  v.  Cotzhauscn,  129  TJ.  S.  329,  is  pressed 
upon  our  attention  by  counsel  for  appellants,  as  being  a  decis- 
ion of  the  Supreme  Court  of  the  United  States  which  fully 
sustains  the  construction  of  the  law  for  which  he  con- 
tends. It  must  be  admitted  that  the  case  cited  does  support 
appellants'  view,  and  we  shall  not  attempt  to  distinguish  said 
case  from  the  one  here  presented.  Much  as  we  respect  the 
conclusions  of  that  learned  court,  we  are,  upon  questions 
involving  the  construction  of  statutes  of  our  own  State,  bound 
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by  the  decisions  of  our  Supreme  Court.  If  our  court  had  not, 
as  we  conceive  it  lias,  ah'eady  made  its  construction  of  the 
voluntary  assignment  act  plain,  we  should  nevertheless  find 
great  difficulty,  as  will  appear  from  what  we  have  already 
said,  in  assenting  to  the  view  taken  in  White  v.  Cotzhausen.  Jt 
would  serve  no  useful  purpose  to  discuss  cases  decided  by 
courts  of  other  States  and  cited  by  counsel  in  further  support 
of  this  contention.  They  are  nearly  all  made  .in  view  of 
peculiar  statutes  in  the  respective  States  where  they  were 
rendered,  and  do  not  serve  to  illustrate  the  law  of  this  State. 
The  decree  of  the  court  in  dismissing  the  bill  was  correct 
and  will  be  affirmed.  ^ 

Judgment  affirmed. 

Gaky,  p.  J.,  dissenting.  I  think  that  White  v.  Cotz- 
hausen is  the  logical  sequence  of  Preston  v.  Spaulding  and 
ought  to  be  followed.  I  see  no  mode  short  of  that  there 
adopted  to  prevent  a  total  disregard  of  the  object  and  spirit 
of  the  voluntary  assignment  act. 


Chicago  Forge  and  Bolt  Company 

V. 

Octave  Sanche  et  al. 
Same 

V. 

Joseph  P,  Hedges. 

.  NuUan^e/i — Manufacturing  Establishments — Permanent  Injury — 7'em- 
porary  Disturbance — Adjacent  Property — Increase  in  Value — Evidence — 
Instructions. 

1.  It  is  a  rule  of  law  in  this  State,  that  for  a  nuisance,  permanent  in  it 
character,  affecting  the  value  of  adjacent  property  if  continued,  the  owner  of 
such  property  may  accept  and  ratify  the  feature  of  permanency,  sue  once 
for  all,  and  recover  his  whole  damages,  instead  of  being  driveo  to  successive 
suits. 
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2.  Such  property  owner  may  brinsr  an  action  for  temporary  disturbance, 
or  permanent  loss,  but  not  upon  both  groundR.  and  if  suit  is  brought  for  the 
latter  reason,  the  lesser  claim  becomes  merged  therein. 

3.  In  the  case  presented  it  is  held:  that  it  was  improper  for  the  trial 
court  to  exclude  instructions  offered  on  behalf  of  the  defendants,  the  ^me 
setting  forth  that  if  the  operation  of  the  establishment  in  question  had 
increased  the  yalue  of  the  property  claimed  to  have  been  injured,  in  excess 
of  damage  done,  no  recovery  could  be  had. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anth6ny,  Judge,  presiding. 

Mr.  W.  A.  FosTKB,  for  appellant. 

The  declaration  contained  no  count  for  any  continuous 
injury;  the  gravamen  of  the  suit  was  the  creation  and  not  tho 
continuance  of  the  nnisance,  and  any  recovery  for  the  con- 
tinuance of  the  nuisance  was  not  warranted  by  the  declara- 
tion. The  court  should  not  have  refused  appellant's  instruc- 
tion so  limiting  it — instruction  No.  12.  McConnel  v.  Kibbe, 
29  111.  483. 

The  plaintiffs  having  elected  to  treat  defendant's  works  as 
a  permanent  nuisance,  their  damages  must  be  determined  by 
the  rules  which  govern  actions  for  such  kinds  of  nuisance,  for 
if  the  nuisance  is  a  continuing  one  then  only  past  damages  up 
to  the  time  of  bringing  suit  are  recoverable;  but  if  the  niii- 
eance  is  a  permanent  one,  then  prospective  as  well  as  past  dam- 
ages are  recoverable,  and  the  claim  in  this  case  being  based 
on  the  permanency  of  the  nuisance,  then  the  suit  is  in  tho 
nature  of  a  condemnation  suit  and  the  same  rule  of  damages 
applies — that  is,  the  depreciation  in  the  value  of  the  property, 
and  no  allowance  could  be  made  for  damage  to  its  enjoyment. 
3  Sutherland  on  Damages,  pages  413,  414;  Whitmore  v. 
Bischoff,  5  Hun,  176 ;  Bare  v.  Hoffman,  79  Penn.  St.  71 ;  C. 
&  E.  I  R  R.  Co.  V.  Loeb,  118  111.  203;  Ottawa  Gas  Light 
Co.  V.  Graham,  28  111.  73 ;  C,  R.  I.  &  P.  R.  R.  v.  Carey,  90 
111.  514  ;  C,  B.  V.  P.  R.  R.  v.  Andrews,  26  Kansas,  702;  C. 
&  E.  I.  R.  R.  Co.  V.  McAuley,  121  111.  161;  C.  &  A.  R.  R. 
Co.  V.  Maher,  91  III.  312;  C.  &  I.  R.  R.  Co.  v.  Baker,  73 
111.  316. 
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The  quefition  is,  what  was  the  valne  without  the  adjoining 
nnisance  and  what  was  the  vakio  with  it;  the  difference  istlie 
measure  of  damages.  Francis  v.  Schoelkoff,  53  N.  T.  152; 
see  also  Langfeldt  v.  McGrath,  33  111.  App.  158. 

Mr.  Edwabd  Maheb,  for  appellees. 

Gaky,  p.  J.  These  cases  are  similar  in  their  features,  and 
involve  the  same  principle,  so  that  it  will  save  labor  to  discuss 
them  together.  The  appellants  have  a  large  plant,  operate 
powerful  machinery,  make  a  great  deal  of  noise,  emit  a  great 
deal  of  smoke,  jar  the  neighborhood  and  sprinkle  it  with  con- 
densed steam;  at  least  the  appellees  say  they  do. 

The  appellees  are  owners  of  dwelling  houses  near  the  works, 
and  allege  disturbance  in  the  enjoyment  and  diminution  in  the 
selling  value  of  their  respective  premises.  In  this  State  there 
has  been  a  departure  from  the  ancient  law  as  to  nuisances,  by 
which  ample  and  complete  justice  can  be  done  at  one  stroke, 
instead  of  requiring,  as  the  ancient  law  did,  incessant  hostili- 
ties, until  endurance  was  outworn,  as  the  price  not  only  of 
indemnity  for  the  past,  but  security  for  the  future.  It  is  now 
the  law  of  this  State  that  for  a  nuisance,  permanent  in  its 
character,  affecting  the  value  of  adjacent  property  if  contin- 
ued, tlie  owner  of  such  property  may  accept  and  ratify 
the  feature  of  permanency  and  sue  onc^  for  all,  and  recover 
his  whole  damages,  instead  of  being  driven  to  succcEsive  suits 
for  damages  sustained  by  the  disturbance  of  enjoyment  up  to 
the  commencement  of  the  suit.  One  recovery  in  such  a  suit 
is  a  bar  to  further  litigation.  C.  &  E.  I.  R.  R.  v.  Loeb,  118 
111.  203,  contains  a  very  full  statement  of  the  whole  doctrine. 
That  case  holds,  that  as  to  the  inconveniences  resulting  to 
the  vicinage,  from  the  proper  operation  of  a  railroad  upon  a 
public  street,  the  damages  are  entire,  and  accrue  when  the 
road  is  put  in  operation,  and  the  adjacent  property  holder 
can  not  maintain  successive  actions  for  the  temporary  disturb- 
ance of  enjoyment.  See  also  O.  &  M.  Ry.  v.  Wachter,  123 
111.  440;  Swartz  v.  Muller,  27  111.  App.  320.  It  is  not  neces- 
sary  to  go  to  that  extent  in  applying  the  doctrine  to  manufaet- 
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uring  establishments,  in  this  case,  though  there  maybe  equal 
reason  for  it 

Whatever  results  from  the  proper  operation  of  a  railroad 
is  considered  permanent,  because  the  road  is  of  no  use  if  not 
operated;  the  same  is  the  character  of  the  appellant's  works. 
But  assuming  that  the  property  holder  may  elect  between  tem- 
porary disturbances  and  permanent  loss,  he  must  take  one  or 
the  other,  and  not  both. 

The  appellees  in  both  these  cases,  by  their  declarations  and 
T>y  evidence,  sought  to  recover  the  diminution  in  value— sell- 
ing value — of  their  property.  True,  they  oflfered  evidence, 
too,  of  the  daily  inconvenience,  but  that  was  competent  to 
assist  the  jury  to  fix  the  permanent  loss.  Much  of  that  evi- 
dence related  to  the  condition  of  the  works  and  surroundings 
since  the  suit  was  commenced,  which  was  probably  competent 
for  the  same  purpose,  but  not  otherwise.  The  appellee,  then, 
did  seek  to  recover  once  for  all,  and  in  that  gi*eater  claim  the 
lesser  one,  for  temporary  disturbance,  is  merged.  Whether 
there  was,  in  fact,  any  diminution  in  the  value  was  the  subject 
of  conflicting  testimony.  Opinions  of  witnesses  seemed  to 
accord  with  those  of  the  party  who  called  them. 

In  such  a  case  each  party  is  entitled  to  proper  instructions 
as  to  the  law  applicable  to  the  state  of  facts  which  the  evi- 
dence of  the  party  tends  to  prove.  Riedle  v.  Mulhausen,  20 
111.  App.  68. 

In  the  Sanche  case  the  appellants  asked,  and  the  court 
refused,  this  instruction: 

"8.  The  jury  are  instructed  that  under  the  declaration  in 
this  case  the  plaintiff's  claim  of  damages  is  made  on  the 
ground  that  the  operation  of  defendant's  works  has  depre- 
ciated the  selling  value  of  the  property. 

"If  the  jury  believe  from  the  evidence  that  since  the  opera- 
tion of  defendant's  works  the  selling  value  of  the  plaintiff's 
property  is  higher  than  before,  and  that  the  operation  of 
defendant's  works  has  caused  the  greater  portion  of  such 
increase  of  value  in  the  plaintiff's  property  bj'  reason  of  its 
nearness  to  the  works,  and  that  such  increase  in  selling  value 
caused  by  the  defendant's  works  exceeds  any  damages  ever 
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done  to  the  plaintiflf's  property  or  their  enjojinent  of  it  by 
defendant's  works,  then  the  verdict  must  be  for  the  defendant.'^ 

And  in  the  Hedges  case,  this: 

"9.  Even  if  the  jury  believe  from  the  evidence  that  the 
operation  of  defendant's  works  has  caused  smoke,  noise, 
smells  and  jarring,  and  that  such  smoke,  noise,  vapor,  smells 
and  jarring  caused  to  plaintiflFs,  in  the  enjoyment  of  their 
property,  something  besides  a  mere  imaginary  and  whimsical 
injury,  yet  the  jury  are  further  instruc:ed  that  under  the 
plaintiffs'  declaration  they  can  not  recover  in  this  case,  if  the 
jury  find  from  the  evidence  that  the  selling  value  of  the 
plaintiffs'  property  has  been  increased  by  the  operation  of 
defendant's  works,  independent  of  a  rise  in  similar  property, 
to  an  amount  in  excess  of  any  damage  ever  done  by  the  oper- 
ation of  said  works  to  plaintiffs  or  their  property." 

These  instructions,  if  the  views  hereinbefore  expressed  are 
correct,  ought  to  have  been  given. 

Tlie  instruction,  the  refusal  of  which  was  approved  by 
this  court  in  the  case  of  these  appellants  v.  Major,  30  111. 
App.  276,  went  upon  the  theory  that  if  the  works  of  the 
appellants  had  contributed  in  any  degree,  however  slight,  to 
an  increase  of  value,  such  contribution  was  an  answer  to  all 
claims,  however  large.  But  these!  instructions  go  to  the 
whole  claim  for  diminished  value,  and  the  appellees  have,  by 
their  election,  limited  themselves  to  that  as  their  cause  of 
action. 

There  are  other  questions  in  the  cases,  but  very  probably 
they  will  not  arise  on  another  trial. 

The  judgments  must  be  reversed  and  the  cause  remanded. 

liecersed  and  remanded. 


Chicago,  St.  Louis  &  Pittsburgh  Railroad  Company 

V. 

Alfred  H.  Gross,  Administrator. 

Ilasferand  Servant — Negligence — Personal  Injuries — Failure  of  For^ 
wan  to  Watch  for  Approaching  I'raina  Agreeable  to  Promise— Evidence^ 
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lo  an  action  brous^ht  to  recover  from  a  railroad  cotnpiiny  for  the  death  of 
an  employe  alleged  to  have  been  occauoned  by  the  failure  of  a  superior  serv- 
ant to  watch,  aa  agreed,  for  approaching  trains,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
FsANX  Bakek,  Judge,  presiding. 

Mr.  George  Willard,  for  appellant 

Messrs.  Hynes  &  Dunne,  and  Duncan  &  Gilbert,  for 
appellee. 

Gaknett,  J.  John  Kassimer  Eabbitts  was  injured  Novem- 
ber 12,  1887,  by  a  train  of  cars  of  appellant,  and  died  of  the 
injury  the  27th  of  the  same  month.  The  judgment  in  this 
case  was  given  to  compensate  his  widow  and  minor  children 
for  damages  which  they  are  said  to  have  suflEered  by  his 
death.  A  reversal  of  the  judgment  is  asked  on  the  ground 
that  the  verdict  is  manifestly  against  the  weight  of  the  evi- 
dence. On  the  trial  in  the  Circuit  Court  it  appeared  from 
the  evidence  of  appellee's  witnesses,  that  the  deceased  was  in 
appellant's  employ  at  the  time  he  was  injured ;  that  he  was 
one  of  the  gang  of  men  who  were  then  engaged  in  relaying  a 
railroad  track  for  appellant,  near  Carpenter  street,  in  the  city 
of  Chicago;  that  the  gang  were  in  charge  of  Philip  Toder, 
as  foreman;  that  Yoder,  observing  the  men  were  uneasy 
about  the  trains  that  were  liable  to  be  running  over  another 
of  appellant's  adjoining  tracks,  near  which  their  work  took 
them,  told  them,  in  substance,  to  attend  to  their  work  and  ha 
would  look  out  for  the  trains;  that  afterward,  and  on  the 
Bame  day,  while  the  deceased  and  several  others  were,  in  the 
course  of  their  employment,  about  to  lift  a  rail  lying  near  the 
adjoining  track,  a  ti*ain  of  appellant's  cars  running  thereon 
from  east  to  west,  struck  him  and  ran  over  his  legs,  making 
amputation  of  both  of  them  necessary,  and  resulting  in  his 
death. 
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There  is  some  conflict  in  the  evidence  as  to  the  position  of 
Eabbitts  when  he  was  struck.  Several  of  the  witnesses  for 
appellee  testified  that  his  back  was  to  the  train,  while  only 
one  witness  for  appellant  states  that  he  was  facing  the  train. 
So  far  as  we  can  discover  these  fonr  men  had  equal  oppor- 
tunity for  observing  how  he  was  standing,  and  nothing  in  the 
case  makes  the  evidence  of  the  one  witness  of  appellant  more 
reliable  than  of  the  three  for  appellee.  The  same  three  wit- 
nesses testified  that  Toder  gave  no  warning  of  the  approach 
of  the  train.  Yoder  himself,  although  a  witness,  does  not 
claim  that  he  gave  any  notice.  The  questions  of  fact  were 
properly  submitted  to  the  jury,  and  we  can  not  say  tliey 
decided  them  otherwise  than  the  evidence  required.  So  far 
as  the  law  of  the  case  is  concerned  it  is  governed  by  C.  &  A. 
E.  E.  Co.  V.  May,  Adm.,  108  111.  288. 

No  error  is  perceived^  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


George  Oberne  et  al. 

V. 

Mary  O'Donnell. 


Attachment — Malice — Agent — R'Xt\ficaiion — Eoidenee — Tnsfrucfions. 

1.  The  mere  fact  that  a  |>erson  isactinfir  as  the  a^rent  of  another  in  the 
collection  of  a  debt,  does  not  reader  the  latter  liable  for  his  maliciously 
suing  out  an  attachment. 

2.  The  agent  in  such  case  is  alone  liable  unless  it  can  hi  Rhown  that  the 
principal  in  some  manner  aided,  abetted,  advised  or  consented  to,  or  adopted 
or  ratified  such  act. 

3.  While  a  principal  may  render  himself  liable  for  the  tort  of  his  agent 
by  receiving  and  appropriating  the  fruits  thereof,  in  order  that  such  appro- 
priation shall  amount  to  a  ratification  so  as  to  charge  the  principal,  it  is 
indispensable  that  he  shall  be  shown  to  have  had  full  knowledge  of  all  the 
material  facts  and  circumstances  of  the  tort. 

4.  In  an  action  brought  to  recover  damages  for  the  malicious  suing  out 
of,  and  levying  an  attachment  on  the  property  of  the  plaintiff,  this  court 
holds,  that  in  view  of  the  giving  of  erroneous  instructions  touching  the  rule 
of  liability  of  principals  for  the  torts  of  their  agents,  the  judgment  in  her 
behalf  can  not  stand. 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  McClellan,  Cummins  &  Moulton,  and  Kobebt 
Mathse,  for  appellants. 

Messrs.  Case,  Judson  &  Hoqan  and  E.  F.  Masterson,  for 
appellee. 

MoBAN,  J.  This  was  an  action  to  recover  damages  for 
maliciously  suing  out  and  levying  an  attachment  on  the  prop- 
erty of  appellee. 

Appellee  kept  a  retail  grocery,  and  was  indebted  to  the 
firm  of  Oberne,  Hosick  &  Co.  for  a  small  bill  of  goods  pur- 
chased from  them.  The  account  was  sent  by  the  bookkeeper 
of  Oberne,  Hosick  &  Co.  to  a  law  firm  for  collection,  with 
information  that  the  matter  required  immediate  attention. 
Appellant  Little,  a  clerk  for  the  firm  of  lawyer6,>was  sent  with 
the  bill  to  find  appellee  and  collect  the  same.  He  did  not 
find  apjDellee,  but  learned  that  she  was  out  of  town,  and  had 
gone  to  Omaha,  and  certain  other  facts  and  circumstances 
which  he  related  to  one  of  the  firm  of  lawyers,  and  was  by 
him  directed  to  bring  an  attachment  suit  against  appellee. 
Little  made  the  affidavit  for  attachment  and  procured  an 
attachment  writ  to  be  issued  by  a  justice  of  the  peace  and 
caused  the  same  to  be  levied  by  a  constable  on  the  stock  and 
fixtures  of  appellee  while  she  was  still  absent  in  Omaha. 
When  the  attachment  suit  came  on  for  trial,  appellee  was 
present  and  defended  the  same  with  the  result  that  the 
attachment  was  quashed,  but  the  justice  rendered  judgment 
for  the  amount  of  bill,  $20.50,  in  favor  of  Oberne,  Hosick  & 
Co.  and  against  appellee,  and  an  execution  was  immediately 
issued  and  levied  on  the  goods  which  had  been  seized  on  the 
attachment  writ,  and  they  were  sold  under  said  execution  for 
a  sum  slightly  less  than  the  amount  of  the  judgment  Appel- 
lee's evidence  tended  to  show  that  the  goods  taken  under  the 
attachment)  were  worth  from  $175  to  $185.    There  was  a 
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verdict  and  jadgment  in  favor  of  appellee  and  against  all  the 
appellants  in  the  court  below  for  $800. 

In  determining  the  case  on  the  record  as  presented  here, 
we  do  not  deem  it  necessary  to  state  all  the  facts  in  detail, 
nor  to  discuss  all  the  points  made  bj  counsel  for  appellants 
as  grounds  for  reversal;  we  content  ouraelves  with  the  state- 
ment of  such  facts,  and  the  discussion  of  such  questions  of 
law  Arising  on  the  record  as  will  make  clear  the  errors  on 
which  we  rest  the  reversal  of  the  judgment. 

There  is  no  evidence  in  the  record  tending  to  show  that 
Oberne  or  Hosick  ever  directed  the  bringing  of  the  attach- 
ment suit,  or  that  they,  or  either  of  them,  had  any  knowledge 
that  such  attachment  had  been  brought  against  appellee,  or 
any  attachment  levied  on  her  goods,  before  the  commence- 
ment of  this  malicious  prosecution  suit  against  them. 

Assuming,  for  the  purpose  of  the  present  discussion,  that 
Little  acted  maliciously  and  without  probable  cause  in  suing  out 
the  attachment  against  appellee,  it^does  not  follow  that  either 
of  the  other  defendants  are  liable  for  such  acts,  nor  can  either 
be  made  liable  unless  it  is  shown  that  such  one  in  some  man- 
ner aided,  abetted,  advised  or  consented  to,  or  adopted  or 
ratified  such  act.  The  mere  fact  that  Little  was  acting  as  the 
agent  of  said  Oberne  &  Hosick  in  collecting  the  dcbt^ 
will  not  make  them  liable  for  his  act  in  maliciously  suing  out 
the  attachment.  *'  When  the  agent  institutes  a  malicious 
prosecution  of  his  own  head,  and  without  the  instigation  or 
direction  of  his  principal,  the  latter  will  not  be  liable  for  the 
same,  unless  he  adopts  or  continues  the  same  with  knowledge 
of  all  the  circumstances."  Dally  et  al.  v.  Young,  3  III.  App. 
39,  and  authorities  cited. 

Where  an  attorney  at  law  authorized  to  collect  a  debt,  acts 
maliciously  in  swearing  out  an  attachment,  his  malice  will  not 
be  imputed  by  presumption  or  implication  to  his  principals, 
though  the  attorney  himself  is,  no  doubt,  liable  for  the 
wrong.  Kirksey  v.  Jones,  7  Ala.  022;  McCullough  v.  Walton, 
11  Ala,  492;  Wood  v.  Weir,  5  B.  Mon.  544. 

It  was  contended,  however,  on  the  trial,  that  Oberne  & 
Hosick  became  liable  for  the  act  of  Little  by  ratification,  in 
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receivinor  the  monej  obtained  by  the  sale  of  the  goods  which 
Iiad  been  attached,  and  the  court  gave  to  the  jury,  at  the 
request  of  plaintiff,  the  following  instruction,  numbered  2: 
"  The  jury  are  instructed,  that  if  a  tort  or  wrong  is  committed 
by  evu  agent,  in  the  course  of  his  employment,  while  pursuing 
the  business  of  his  principal,  and  it  is  not  a  wilful  departure 
from  such  employment  and  business,  the  principal  will  be 
liable  for  the  act,  if  ratified  by  him  by  accepting  the  benefit 
thereof,  even  though  he  had  no  knowledge  of  the  agent's  act 
at  the  time."  This  is  a  very  bad  instruction.  It  is  viciously 
misleading  in  its  tendency,  though  abstract  in  form,  because  it 
confusedly  mingles  fragments  of  principles  of  the  law  of 
agency,  in  such  a  manner  that,  taken  as  a  whole,  the  proposition 
which  it  states  is  utterly  indefensible.  The  statement  that  the 
principal  becomes  liable  for  the  tort  of  the  agent  if  ratified 
by  him  by  accepting  the  benefit  thereof,  even  though  he  had 
no  knowledge  of  tlie  agent's  act  at  the  time,  is  directly  con- 
trary to  the  well  established  doctrine. 

A  principal  msiy  render  himself  liable  for  the  tort  of  his 
agent  by  receiving  and  appropriating  the  fruits  thereof,  but 
ill  order  that  such  appropriation  of  the  fruits  shall  be  held  a 
ratification,  so  as  to  charge  the  principal,  it  is  indispensable 
that  he  shall  be  shown  to  have  full  knowledge  of  all  the 
material  facts  and  ciixsumstances  of  the  tort.  Wilson  v.  Tum- 
raan,  6  Man.  &  Gr.  236;  2  Hilliard  on  Torts,  411;  Mechem 
on  Agency,  Sec  148.  This  rule  applies  to  contracts  as  well 
as  to  torts.  McOormick  v.  Nichols,  19  111.  App.  334;  Bensly 
V.  Brockway,  27  111.  App.  410;  International  Bk.  v.  Ferris, 
118  III.  465. 

In  addition  to  this  statement  of  the  rule  of  law  in  plaintiff's 
instruction  above  set  out,  the  court  erred  in  the  same  respect 
in  modifj'ing  defendant's  instruction  numbered  8,  which,  as 
given,  was  as  follows,  the  court's  modifications  being  in  italics: 

*' The  court  instructs  the  jury  that  the  plaintiff  can  not 
recover  against  the  defendants  Oberne  &  Hosick  unless  she 
shows  by  a  preponderance  of  the  evidence  that  the  said  defend- 
ants directed  or  authorized  the  suing  out  of  the  writ  of  attach- 
ment therein,  and  that  in  so  doing  they  were  actuated  with 
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malice  toward  the  plaintiff  and  acted  without  probable  cause; 
and  if  the  jury  believe,  from  the  evidence,  that  the  said  writ 
of  attachment  was  sued  out  by  the  attorney  for  said  Oberne 
and  the  said  Hosick  without  their  knowledge,  then  the  said 
Oberne  and  the  said  Ho>ick  are  not  liable  to  the  plaintiff 
herein,  unless  they  ratified  the  sa/me  hy  sharing  in  the  ienefit 
thereof  s^uhsequentlyP 

Defendant's   13th  instruction   was  given   with  the  same 
improper  modification,  but  should  have  been  given  as  asked. 

For  error  indicated,  the  judgment  must  be  reversed  and  the 
case  remanded. 

Reversed  and  remanded* 


Dixon  National    Bank 

V. 

Jacob  Spielmann. 

Negotiable  Instruments — Notes — Partnership — Dissolution — Assump' 
tion  of  Debts  of-^Burden  of  Proof^Prineipal  and  Surety— Evidence--' 
Instructions — Pract  ice — Notice, 

1.  If  in  a  given  ca^e  there  if*  a  conflict  of  evidence  on  a  material  isRtie  of 
fact,  and  the  instructions  given  are  found  to  be  misleading  and  inaocuratcs 
and  a  reviewing  court  csin  see  that  such  erroneous  instructions  may  have 
influenced  the  jury  to  the  injury  of  the  party  assigning  error  upon  them, 
the  verdict  must  be  set  aside  and  the  case  remanded  for  a  new  trial, 

2.  In  an  action  brought  to  recover  npon  certain  promissory  notes  given 
to  renew  a  prior  indebtedness  of  a  copartnership  subsequent  to  the  disso- 
lution thereof,  by  one  of  its  members  who  signed  the  firm  name  thereto* 
he  having  purchased  the  interei^ts  of  the  other  partners,  and  agreed  to 
assume  the  debts  of  such  firm,  this  court  holds,  the  contention  being  as  in 
whether,  when  said  notes  were  delivered,  the  oflicers  of  the  bank  receiving 
them  knew  of  such  dissolution,  and  that  the  firm  debts  had  been  soa^^sumed, 
that,  in  view  of  the  giving  of  erroneous  and  misleading  instructions,  the 
judgment  for  the  defendant  can  not  stand. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  p.  Altokld,  Judge,  presiding. 
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Messrs.  Ball  &  Oaklet,  for  appellant. 
Messrs.  Hofheimes  &  Zeisler,  for  appellee. 

MoRAN,  J.  This  aetion  was  brought  to  recover  on  two 
promissory  notes  dated  March  2,  1878,  one  for  $900,  and  the 
other  for  $1,270,  signed  Spielmann,  Dement  &  Pischel.  The 
notes  were  execatcd  by  Djment  and  were  given  for  renewal 
of  a  firm  indebtedness  which  was  owing  from  the  firm 
of  Spielmann,  Dement  &  Pischel  t6  the. bank,  but  before 
the  making  of  said  notes  the  firm  had  been  dissolved. 
Dement  purchased  from  the  other  partners  all  their  interests 
in  the  assets  of  the  firm,  and  in  consideration  thereof  agreed 
to  assume  and  pay  all  debts  then  owing  by  the  firm  and  to 
save  and  protect  Spielmann  and  Pischel  harmless  therefrom. 

The  main  issue  of  fact  in  the  case  was  upon  the  question 
whether,  at  the  time  the  bank  received  said  notes  signed  by 
Dement  with  the  fii*m  name,  in  renewal  of  prior  notes  of  the 
firm  which  were  due,  the  bank  or  its  agents  knew  of  the  dis- 
solution of  the  firm  and  that  Dement  had  assumed  and  agreed 
to  pay  the  firm  debts. 

By  said  agreement,  Dement  had,  as  between  him  and  appel- 
lee, become  the  principal  debtor  to  the  bank  and  appellee  had 
taken  the  place  of  a  surety.  Conwell  v.  McCowan,  81  111. 
285;  Chandler  v.  Higgins,  109  111.  602. 

Thebank,  at  the  time  of  the  renewal,  received  from  Dement 
interest  in  advance  on  the  notes  in  suit  for  ninety-three  days, 
and  this  constituted  a  good  consideration  for  the  renewal. 
Therefore  if  the  bank  knew  of  the  dissolution  agreement,  its 
agreement  to  extend  the  time  for  payment  to  Dement  was  a 
dischargeof  appellee.  Brandt  on  Suretyship,  Sec.  23;  Oakeley 
V.  Pasheller,  10  Bligh,  N.  K  548;  Smith  v.  Sheldon,  35 
Mich.  42. 

On  this  main  issue  of  fact  in  the  case,  the  evidence  is 
closely  conflicting,  and  there  is  at  least,  doubt,  as  to  the 
preponderance  being  with  appellee.  Dement,  who  was  called 
as  a  witness  by  appellant,  testified  that  at  the  time  the  notes 
in  question  were  given^  the  bank  ofiScers  understood  the  whole 
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Bitaation  exactly  as  it  was,  and  that  be  explained  to  the  par- 
ties who  wore  running  the  bank  the  condition  of  affau'S,  bat 
he  says  that  he  did  not  at  that  time  consider  the  agreement 
he  had  made  with  his  partners  as  a  dissolution,  but  as  an 
arrangement  of  embaiTassed  men  to  do  the  best  they  could 
under  the  circumstances.  The  officers  of  the  bank,  including 
the  one  who  conducted  the  renewal  transaction  with  Dement, 
testify  that  they  had  no  knowledge  or  information  at  the  time 
of  the  execution  of  the  said  notes  that  the  firm  had  been  dis- 
solved, and  did  not  learn  said  fact  till  long  after,  and  that  they 
were  not  informed  by  Dement  of  his  agreement  with  his 
partners.  There  being  this  conflict  of  evidence  on  the  mate- 
rial issue  of  fact,  it  was  essential  that  the  instructions  given 
by  the  court  to  the  jury  should  be  perspicuous,  accurate  and 
clear;  and  where,  in  such  a  case,  instructions  are  found  to  be 
misleading  and  inaccurate  in  the  form  in  which  the  issue  is 
submitted,  and  a  reviewing  court  can  see  that  such  erroneous 
instructions  may  have  influenced  the  jury  to  the  injury  of  the 
party  assigning  error  upon  them,  the  verdict  must  be  set 
aside  and  the  case  remanded  for  a  new  trial.  Stearns  v. 
Rcidy,  18  111.  App.  582,  and  cases  there  cited. 

Counsel  for  appellant  has  not  discussed  the  instructions  in 
this  case  in  either  of  his  briefs,  and  does  not  in  argument  rely 
on  or  suggest  any  error  in  them,  but  as  we  find  by  the  assign- 
ment of  errors  that  he  challenges  the  correctness  of  the 
instructions  on  the  record,  we  are  not  at  liberty  to  disregard 
errors  therein.  The  defendant  had  the  burden  of  proving 
that  the  bank  had  notice  of  the  dissolution  of  the  partnership 
and  the  agreement  of  Dement  to  pay  the  outstanding  debts 
of  the  firm  at  the  time  the  notes  in  question  were  given  to 
the  bank. 

Whenever  in  the  course  of  litigation  it  becomes  necessary 
to  aflfect  a  party  with  notice  of  a  fact,  the  party  who  asserts 
the  affirmative  of  a  material  proposition  must  take  the  burden 
of  proving  it.  The  judge  refused  an  instruction  asked  by  the 
appellant  which  correctly  stated  the  rule  as  to  the  burden  of 
proof,  and  of  his  own  motion,  gave  to  the  jury,  among  others, 
the  two  following  instructions: 
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"If  you  find  from  the  evidence,  that  at  or  after  the  dissolu- 
tion of  the  firm  of  Spielmann,  Dement  &  Pischel,  the  defend- 
ant, Spiehnann,  authorized  Henry  D.  Dement  to  sign  the 
defendant's  name  to  notes  for  the  firm  debts,  and  that  said 
Dement,  in  pursuance  of  said  authority,  signed  the  notes  dated 
March  2,  1878;  if  you  believe  from  the  evidence  that  the 
bank,  througli  its  oflicers,  did  not  know,  and  could  not,  by 
the  exercise  of  reasonable  business  diligence  have  known, 
that  said  firm  was  dissolved  at  the  time  of  taking  said  notes 
of  March  2,  1878,  then  you  will  find  for  the  plaintiif  on  the 
notes  of  March  2,  1878." 

"  Ton  are  instructed  that  the  burden  of  proof  is  on  the 
bank,  and  it  must  establish  its  case  by  a  preponderance  of  the 
evidence,  and  every  material  point  on  which  the  evidence 
does  not  preponderate  in  favor  of  the  bank  must  be  decided 
in  favor  of  the  defendant.  In  determining  where  the  pre- 
ponderance is  you  will  consider  all  the  facts  and  circumstances 
proven." 

The  first  of  these  instructions  requires  the  jury  to  find 
aflSrmatively,  from  the  evidence,  that  the  bf\nk  did  not  know 
and  could  not,  by  diligence,  have  known  of  the  dissolution  of 
the  firm.  It  was  either  given  in  utter  obliviousness  of  the 
difference  between  an  affirmative  and  a  negative,  or  it  was 
intended  that  the  jury  should  understand  that  the  plaintiff 
Iiad  the  onics  on  that  question;  and  the  last  tells  the  jury  in 
terms  that  every  material  point  on  which  the  evidence  does 
not  preponderate  in  favor  of  the  bank  must  be  decided  in 
favor  of  defendant. 

It  would  be  difficult  to  draw  instructions  which  would  more 
completely  reverse  the  attitude  of  the  parties  in  relation  to 
the  principal  issue  which  they  were  litigating  or  more  effect- 
ually lift  the  burden  from  the  one  who  had  rightfully  assumed 
it,  and  impose  it  on  the  other,  upon  whom  it  could  not  be  laid 
without  subverting  well  settled  principles  of  jurisprudence 
governing  the  trial  of  suits  at  law. 

Such  instructions  wore  clearly  erroneous,  and  very  likely 
misled  the  jury  to  the  injury  of  appellant.  Brown  v.  Tlie 
People,  4  Gilm.  439;  Galena  ife  Chi.  U.  R.  R.  Co.  v.  Loomis, 
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13  III.  548;  The  People  v.  Price  et  al,  3  III.  App.  16;  Will- 
iams V.  Simp,  12  111.  App.  454;  P.,  D.  &  E.  R  R.  Co.  v. 
Foltz,  13  111.  App.  535. 

For  the  errors  indicated  the  judgment  must  be  reversed 
and  the  case  remanded. 

Heversed  and  re?nanded. 


Israel  P.  Eumsey  and  Augustin  C.  Buell 

V. 

J.  H.  Nickerson,  C.  B.  Kennedy,  Intervenor. 

Attachment  —  Interpleader  —  Advances  upon  Consignments  —  Drqft — 
shipping  Receipt — Delivery — Evidence* 

1.  Although  a  draft  npon  consignee?  in  favor  of  one  making  advances  is 
dishonored,  the  delivery  of  the  shipping  receipt  to  such  person  is  equivalent 
to  a  delivery  of  the  property  in  question. 

2.  In  attachment  proceedings  involving  a  carload  of  flax  seed,  a  third 
person  claiming  title  thereto,  it  being  shown  that  contracts  had  been 
entered  into  between  him  and  the  defendant  touching  advancements  upon 
consignments,  this  court  holds  that  the  action  in  the  premises  of  the  bank- 
named,  was  simply  as  agent  for  the  intervenor,  it«  president,  whose  pri- 
vate means  were  alone  involved;  that  the  cancellation  of  the  draft  referred 
to  by  charging  the  same  to  defendant,  cut  n )  figure,  as  under  one  of 
the  contracts  previously  entered  into  the  seed  was  the  property  of  the  inters 
venor  while  he  remained  in  possession  thereof,  and  until  advances  were 
paid ;  that  the  drawing  of  the  draft  was  merely  a  method  of  carrying  out 
such  contract,  and  declines  to  interfere  with  the  judgment  in  his  behalf. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BiOHABD  W.  Clifford,  Judge,  presiding. 

Mr.  Joseph  B.  Leake,  for  appellants. 

The  claim  of  the  intervenor  is  that,  under  the  agreements 
for  lien  or  title,  unacknowledged  and  unrecorded,  he  is  the 
owner  of  property  subsequently  acquired,  which  was  left  in 
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the  poBsesdion  of  Nickerson,  witli  privilege  of  sale  when  and 
to  whom  he  pleased,  against  the  rights  of  an  attaching  cred- 
itor in  another  State,  to  which  the  property  has  been  sent. 

As  against  these  appellants,  said  agreements  are  void.  '^A 
iofia  fide  creditor,  who,  under  a  judgment  and  execution, 
acquires  a  lien  on  projxjrty  thus  situated,  occupies  the  same 
position,  in  all  respects,  as  does  a  bona  fide  purchaser.  Where 
the  apparent  owner  of  property  thus  acquired  has  the  indicia 
of  ownership,  and  may  sell  and  pass  a  good  title  to  a  pur- 
chaser, without  notice,  a  bona  fide  creditor  may  seize  the 
property  on  execution,  and  sell  it  thereunder,  and  pass  the 
title,  not  only  against  the  apparent,  but  also  the  real  owner. 
The  creditor  and  purchaser  stand  on  the  same  footing  and 
each  will  be  protected."    Van  Dazor  v.  Allen,  90  111.  499. 

The  lien  of  these  instruments  can  not  be  claimed  to  be  bet- 
ter than  that  of  a  chattel  mortgage.  A  chattel  mortgage  is 
void  if  sale  be  permitted.  Davis  v.  Ransom,  18  111.  402; 
Eead  v.  Wilson,  22  111.  377;  Barnet  v.  Fergus,  51  111.  852; 
Greenebaum  v.  Wheeler,  90  III.  296. 

Subsequently  acquired  property  is  not  held  by  a  chattel 
mortgage  or  pledge.  Hunt  v.  Bullock,  23  111.  324;  Gittings 
V.  Nelson,  86  111.  591;  Taylor  v.  Turner,  87  111.  300. 

Chattel  mortgage  is  only  lien  from  time  of  record.  Blatch- 
ford  V.  Boyden,  122  111.  657. 

Notice  of  chattel  mortgage  is  not  binding.  Frank  v.  Miner, 
50  111.  444;  Lemen  v.  Robinson,  59  111.  115;  Sage  v.  Brown- 
ing, 51  111.  217;  McDowell  v.  Stewart,  83  111.  538. 

And  notice  that  is  for  purchase  money  with  an  agreement 
for  a  lien,  is  not  valid.     Bktchford  v.  Boj'den,  122  111.  668. 

The  lien  of  said  instruments  is  invalid  by  the  law  of  Dakota. 
Sections  4379,  4657,  4384,  4330,  4345,  4394,  4397  Compiled 
Laws  of  Dakota,  in  evidence  in  record,  ])ages  205  and  206. 

The  instruments  are  invalid  under  the  law  of  Illinois. 
Statutes,  Chap.  95,  Sec.  1. 

The  intervener  claims  that  he  is  the  owner  of  the  prop- 
erty by  virtue  of  the  draft  dated  March  16,  1888,  and  the 
shipping  receipt  attached. 

J.  H.  Nickerson  the  defendant,  was  the  consignor  of  the  flax 
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8ecd,  and  the  shipping  receipt  was  given  to  him  as  owner.  At 
that  time  he  had  a  deposit  account  in  the  Bank  of  Canton,  whicli 
liad  not  been  overdrawn  since  December  Slst.  He  owed  noth- 
ing to  the  bank.  A  draft  was  drawn  in  his  name  as  consignor 
(by  his  employe,  Waldo)  for  $500  on  the  consignees  in  Chicago, 
and  the  shipping  receipt  was  attached  to  it.  The  amonnt  of 
the  draft,  $500,  was  placed  to  the  credit  of  Nickerson's 
account  He  might  have  checked  it  out,  but  he  did  not 
The  transaction  was  a  loan  by  the  bank  to  Nickerson  of  $500 
secured  by  the  pledge  of  the  receipt  as  a  symbol  of  the  prop- 
erty. 

"  The  delivery  of  the  bill  of  lading  *  *  »  ^as  evi- 
dence of  a  contract  that  the  property  should  be  held  by  the 
bank  as  security  for  the  advance  made,"  and  was  a  symbolical 
delivery  of  the  property.  M.  C.  R.  R  Co.  v.  Phillips,  60  111 
197,  198;  W.  U.  R.  R.  Co.  v.  Wagner,  65  111.  198;  Peters  v. 
Elliot,  78  III.  321;  Canadian  Bank  v.  McCrea,  106  111.  295; 
Jones  on  Pledges,  Sees.  5,  7,  8,  10,  231. 

A  delivery  of  property  without  a  written  conveyance  can 
not  be  a  mortgage,  but  must  be  a  pledge.  Jones  on  Pledges, 
Sec.  5. 

A  pledge  differa  from  a  mortgage  of  personal  property  in 
being  a  lien  on  property  and  not  a  legal  title  to  it  Jones  on 
Pleilges,  Sees.  7,  8,  10. 

The  exact  position  of  the  bank  is  to  be  regarded  as  that  of 
pledgee,  etc.     M.  0.  R.  R  Co.  v.  Phillips,  60  111.  197. 

The  pledge  was  given  to  secure  the  Bank  of  Canton  the 
payment  of  that  specific  $500,  and  for  that  purpose  it  was  a 
lien  upon  the  property. 

The  draft  was  protested,  and  with  the  shipping  receipt  was 
returned  to  the  bank.  Nickerson's  account  was  good  for  the 
amount  and  the  draft  was  at  once  charged  to  him.  Nicker- 
son thereby  paid  the  draft  and  it  was  filed  away.  That 
draft  was  paid  and  the  lien  to  secure  it  was  thereby  released, 
and  the  property  was  Nickerson's  and  free  from  the  lien.  It 
was  then  in  the  possession  of  the  sheriff  under  the  attach- 
ment in  this  cjise,  in  favor  of  Nickerson's  creditors,  and  they 
can  hold  it  as  Nickerson  could,  free  from  that  lien. 
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At  the  end  of  the  month  Mr.  Kennedy  says  he  took  pos- 
session of  the  draft.  "  It  was  against  grain  of  mine,  and  I 
retained  it  in  my  possession."  He  does  not  say  how  he  got 
the  shipping  receipt — presumably  by  its  being  attached.  The 
claim  of  the  intervener  now  ie,  that  because  he  hold  a  note 
of  Nickerson  for  a  debt  due  two  and  a  half  months  before  to 
him,  that  he  can  take  possession  of  this  draft  for  a  different 
debt  to  the  bank  and  transfer  the  lien  to  secure  the  draft  after 
its  payment  and  make  it  secure  a  note  payable  to  him,  and 
thereby  make  him  the  owner  of  the  property,  as  against  the 
attaching  creditors.  The  bank  itself  could  not  have  held  the 
pledge  as  security  for  the  payment  of  any  other  indebtedness 
to  it,  than  the  one  it  was  given  to  secure.  Story  on  Bail- 
ments, Sec.  304;  2  Kent's  Commentaries,  p.  584;  Woolly  v. 
Louisville  Banking  Co.,  81  Ky.  527;  Morris  v.  Tillson,  81  111. 
607;  Baldwin  v.  Bradley,  69  111.  32;  Jones  on  Pledges,  Sec.  551. 

Messrs.  Fix)WER,  Smith  &  Musgravb,  for  appellee. 

Gaknett,  J.  The  defendant,  Nickereon,  a  resident  of  Can- 
ton, Dakota,  was  engaged  in  purchasing  at  that  place,  and  ship- 
ping to  Chicago,  grain  and  stock.  In  the  course  of  his  busi- 
ness he  became  indebted  to  appellants,  and  the  amount  of  the 
debt  on  March  20,  1888,  being  f751.54,  on  that  day  they 
commenced  an  attachment  suit  against  him,  and  levied  the 
writ  on  a  carload  of  flax  seed,  which  had  been  shipped  to 
Chicago  by  him. 

There  was  a  judgment  by  default  against  him  for  $796.63, 
but  C.  B.  Kennedy  appeared  in  the  suit  and  by  interplea 
claimed  the  flax  seed  as  his  property.  The  issue  formed  on 
the  interplea  was  tried  by  the  court  without  a  jury,  finding 
and  judgment  entered  for  Kennedy,  and  appeal  by  plaintiffs. 

Kennedy's  title  grew  out  of  these  facts:  He  was  president 
of  the  Bank  of  Canton,  with  which  Nickerson  commenced  to 
transact  his  b'lsiness  on  October  15,  1887.  By  written  con- 
tract of  that  date  between  Kennedy  and  Nickerson,  it  was 
provided  that  in  consideration  of  Kennedy  furnishing  him 
money  to  buy  grain  and  stock  in  the  city  of  Canton,  said  Ken- 
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nedy  should  Iiave  a  lien  npon  all  stock  and  grain  bongbt  by 
Nickerson,  for  the  payment  of  all  advances  that  might  be 
made  by  the  Bank  of  Canton  or  Kennedy;  that  all  grain  shonld 
be  shipped  in  the  name  of  Kickerson,  who  should  draw  for 
all  proceeds  of  grain  shipped  through  the  Bank  of  Canton, 
the  drafts  being  placed  to  his  credit;  that  ho  should  pay  to 
the  bank  or  to  Kennedy  seventy-five  cents  per  thousand  for 
all  moneys  paid  out  upon  his  check  or  orders  or  his  account, 
and  paj'  twelve  per  cent  per  month  upon  all  daily  balances 
against  him  caused  by  overdrafts.  By  another  written 
contract  made  afterward,  and  about  October  29,  1887,  Nick- 
erson agreed,  in  consideration  of  Kennedy  furnishing  money 
and  directing  the  bank  to  pay  his  (Nickerson's)  checks, 
that  all  grain  bought  by  him  since  October  16,  1887,  '^  is  the 
property  of  said  C.  B.  Kennedy;"  that  **all  grain  stored  in 
granaries  or  in  transit  is  the  property  of  said  C.  B.  Kennedy 
until  all  moneys  advanced  by  said  C.  B.  Kennedy  are  full}'^ 
paid;"  that  Nickerson  should  have  the  right  to  ship  all  the 
stock  and  grain  in  his  own  name,  to  such  parties  as  he  might 
select;  that  drafts  for  proceeds  of  such  shipments  should  be 
made  through  the  bank  and  placed  to  his  credit  and  all  of  Iiis 
checks  for  grain  or  stock  charged  to  him;  that  the  intention 
was  that  all  money  to  purchase  such  stock  or  produce,  should 
be  furnished  by  Kenned}*,  and  the  property  should  be  his 
until  the  money  was  repaid  with  twelve  per  cent  interest,  and 
seventy-five  cents  per  thousand  for  exchange,  and  that  Nick- 
erson should  have  all  the  profits  and  bear  all  the  losses;  that 
it  was  the  intention  that  out  of  the  proceeds  of  such  sales  tlie 
money  advanced  for  the  purchase  of  said  grain  and  stock 
should  be  first  paid  to  Kennedy  through  the  Bank  of  Canton; 
that  Nickerson  should  account  to  Kennedy  the  full  amount 
of  sales  of  all  grain  made  up,  to  the  amount  of  money  fur- 
nished and  interest  and  exchange  as  stated.  Neither  of  these 
contracts  was  acknowledged  or  recorded. 

From  October  15,  1887,  to  March  20,  1888,  the  account  on 
the  books  at  the  bank  representing  these  grain  transactions, 
was  kept  under  the  title  of  ''  J.  H.  Nickerson  grain  account," 
and  a  separate  account  was  kept  with  Nickerson  for  his  other 
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basiness.  Cbepka  to  pay  for  grain  were  not  in  the  ordinary 
form,  but  were  tickets,  giving  the  name  of  the  seller,  the 
number  of  bnshels  of  grain  and  the  price  per  bushel.  About 
January  1,  1888,  Nickerson  was  found  overdrawn  on  the 
grain  account,  something  over  $2,000,  which  was  then  settled 
by  Kennedy  giving  his  check  to  the  bank  for  the  amount  and 
receiving  from  Nickerson  his  note  for  the  same  amount;  after 
that  time  the  business  between  Nickerson,  Kennedy  and  tlie 
bank  continued  as  usual,  but  there  appears  to  have  been  no 
subsequent  overdraft  on  that  account. 

The  car  of  flax  seed  in  question  was  purchased  a  few 
days  before  it  was  shipped  to  Chicago.  Kickerson  testified 
that  it  was  purchased  with  money  which  he  drew  from 
the  Bank  of  Canton,  but  he  could  not  swear  whether  the 
money  was  really  furnished  by  Kennedy  or  the  bank.  Ken- 
nedy testified  that  it  was  his  money  that  was  furnished  Nick- 
erson, and  of  this  we  find  no  contradiction.  When  the  fiax 
seed  was  shipped,  a  draft  for  $500  was  drawn  by  Nickerson 
against  it,  on  the  consignees,  to  the  order  of  the  bank,  the 
shipping  receipt  being  attached  thereto,  and  the  $500  credited 
to  the  "J.  H.  Nickerson  grain  account."  Before  the  draft 
was  presented  for  payment,  appellants  liad  caused  their  at- 
tachment writ  to  be  levied  on  the  seed,  and  the  draft  being 
dishonored  on  presentation,  was  returned  to  the  Bank  of 
Canton  and  the  amount  tliereof  charged  to  the  "J.  H. 
Nickerson  grain  account."  The  draft  itself  was  filed  away, 
but  the  shipping  receipt  was  retained  and  afterward  came 
into  the  possession  of  Kennedy.  The  flax  seed  was  sold  by 
order  of  the  trial  court,  and  it  is  admitted  that  the  proceeds  of 
sale  are  not  suSicient  to  pay  the  balance  due  Kennedy  on 
advances  made  under  the  two  contracts. 

Appellants  contend  that  the  transaction,  when  the  flax  was 
shipped,  was  in  substance  a  loan  of  $500  by  the  bank  to 
Nickerson,  secured  by  the  -pledge  of  the  receipt  as  a  symbol 
of  property  ;  that  when  the  draft,  after  payment  refused,  was 
charged  up  against  the  grain  account,  the  lien  was  released; 
that  Nickerson  then  had  the  right  to  take  it  and  his  attach- 
ment creditors  can  hold  it  just  as  he  could.    But  we  think 
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it  evidoDt  that  the  gi*ain  account  was  not  Nickcrson's  account 
with  the  bank,  but  Nickerson's  account  with  Kennedy ;  that 
the  bookkeeping  was  done  bj  the  bank  and  its  only  interest 
in  tlie  transaction  was  in  the  exchange  of  seventy-five  cents 
per  thousand  dollars ;  that  the  credit  of  the  $500  to  the  grain 
account  was  a  credit  given  by  Kennedy  to  Nickerson,  and  the 
charge  of  the  amount  of  the  dislionored  draft  was  a  charge 
by  Kennedy  against  Nickerson.  It  is  true  the  draft  was 
thereby  canceled,  but  the  delivery  of  the  shipping  receipt  was 
equivalent  to  delivery  of  the  property.  M.  C.  R.  R.  Co.  v. 
Phillips,  60111.  190;  Peters  v.  Elliott,  78  III.  321  ;  Taylor  v. 
Turner,  87  111.  296;  W.  U.  R.  R.  Co.  v.  Wagner,  65  III.  197. 

The  bank  was  but  the  agent  of  Kennedy  in  all  the  trans- 
actions with  Nickerson.  It  received  the  symbolical  delivery 
of  the  property  for  Kennedy,  and  as  long  as  it  retained  the 
shipping  receipt  it  was  kept  for  his  benefit.  After  the  $500 
draft  was  charged  up  against  the  grain  account,  Nickeraon 
was  not  entitled  to  possession  of  the  flax  seed.  If  he  had 
demanded  possession,  Kennedy  could  have  resisted  his  claim 
by  setting  up  the  second  written  contract  between  them,  which 
provided  that  the  grain  was  to  be  the  property  of  Kennedy 
until  all  moneys  advanced  by  him  were  repaid.  Under  that 
contract  Kennedy  had  the  right  to  be  paid  the  money  advanced 
by  him  for  the  purchase  of  grain,  and  though  the  draft  for 
$500  was  canceled  by  charging  it  against  the  grain  account, 
neither  Nickerson  nor  any  one  claiming  under  him  could, 
directly  or  indirectly,  divert  the  proceeds  of  the  flax  seed  so 
as  to  avoid  the  eflEect  of  the  contract,  so  long  as  Kennedy 
remained  in  possession  of  the  property.  The  drawing  of  the 
draft  was  merely  a  method  of  carrying  out  that  part  of  the 
second  contract  which  gave  Kennedy  the  right  to  payment  of 
his  advances  out  of  the  proceeds  of  the  sale  of  the  flax  seed, 
and  that  method  failing,  he  could  defend  liis  possession 
against  an  attack  that  threatened  to  deprive  him  of  the  benefit 
of  the  contract 

No  propositions  of  law  were  requested  of  the  court,  and  the 
evidence  sustains  the  finding.     The  judgment  is  affirmed. 

Jvfdgment  affirmed. 


First  District — October  Term,  1889.      195 

White  V.  Alward. 


Collins  D.  White 

V. 

Willard  F.  Alward. 
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Neffotiahle  Insfrnmenta — Note  —  Power  of  Attorney  —  Alterations-^ 
Blanks — Filling  qf. 

1.  The  delivery  of  commercial  paper,  with  unfilled  blanks,  carries  with 
it  authority  to  fill  the  same,  and  the  rule  applies  to  powers  of  attorney 
attached  thereto. 

2.  In  the  absence  of  an  agreement  to  the  contrary,  a  holder  can  only  fill 
such  blanks  as  the  context  shows  they  should  be  filled,  and  where  it  does  not 
show,  they  must  be  filled  with  regard  to  what  is  reasonable  under  the  cir- 
cumstances. 

3.  If  in  such  case  the  amount  inserted  as  attorney's  fees  in  a  power  of 
attorney  is  ezoessivef  it  may  be  reduced  to  what  is  reasonable. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EoLLiN  S.  "Williamson,  Judge,  presiding. 


Mr.  Lotus  Shissleb,  for  appellant. 

The  law  is  well  established,  that  where  a  person  signs  his 
name  to  a  bill  or  note,  leaving  a  blank  for  a  sum,  and  gives  it 
to  another  person,  and  a  sum  is  inserted  in  the  blank  space, 
and  the  bill  or  note  is  sold  or  transferred,  the  maker  can  be 
held  liable  on  the  note.  The  signing  and  delivery  of  the 
note  with  the  blank  for  a  sum,  is  held  to  confer  authority  on 
the  person  to  whom  it  is  delivered,  to  insert  an  amount.  In 
Young  et  al.  v.  Ward,  21   111.  225,  the  court  say : 

"  It  is  the  settled  doctrine,  that  if  a  party  signs  his  name  to 
a  blank  paper,  and  delivers  it,  with  authority  to  fill  the  blank 
space  above  his  signature  with  a  note  or  bill  for  a  particular 
amount,  or  to  a  specified  person,  and  the  person  receiving  it 
fills  it  for  a  larger  amount,  or  to  a  different  person,  and  it  is 
passed  in  the  course  of  business,  without  notice  of  the  facts. 
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the  maker  is  bonnd  by  the  instrument.  And  so  of  a  note  or 
bill  already  filled  np  and  intrnsted  by  the  maker  or  drawer, 
to  be  delivered  for  a  particular  purpose  or  to  a  particular  per- 
son, or  on  a  contingency,  and  the  instrument  is  negotiated 
contrary  to  the  intention  of  the  maker,  to  an  innocent  person. 
It  is  the  duty  of  the  maker  to  see  that  his  negotiable  paper 
does  not  improperly  get  into  circulation,  and  tailing  to  do  so, 
lie  must  suffer  the  consequences  of  his  negligonce." 

In  1st  Vol.  Parsons  on  Bills  and  Notes,  2d  Ed.,  p.  109 — 
"Where  a  person  signs  his  name  to  a  bill  or  note,  leaving  a 
blank  for  a  sum,  and  intrusts  to  another,  this  is  prima  facie 
evidence  of  authority  to  insert  an  indefinite  sum." 

We  claim  that  the  fact  of  the  signing  this  power  of  attorney 
to  confess  judgment,  with  blank  spaces,  and  delivering  it, 
sending  it  afloat  as  commercial  paper,  gave  authority  to  any 
holder  of  it,  to  fill  np  these  blank  spaces. 

We  have  been  imable  to  find  any  decision  of  the  precise 
point  involved  in  this  suit.  The  decision  of  Burwell  v.  Orr 
et  al.,  84  111.  Kept  p.  465,  was  in  regard  to  the  alteration  of 
J  a  power  of  attorney  to  confess  judgment,  which  provided  for 
\\  three  dollars  attorney's  fees,  and  inserting  the  word  "  hundred  " 

after  the  word  "three,"  thereby  changing  the  words  "three 
dollars"  to  "  three  hundred  dollars."  In  that  case  there  were 
no  blank  spaces  to  be  filled.  The  amount  of  attorney's  fees 
was  fixed,  and  written  three  dollars.  To  change  three  dollars 
into  three  hundred  dollars  was  a  material  alteration.  There 
is  a  clear  distinction  between  filling  up  a  blank  space,  and  the 
material  alteration  of  an  instrument  which  changes  and  alters 
fixed  amounts.  The  filling  up  of  a  blank  space  in  a  note  or 
paper  is  one  thing;  the  alteration  of  figures  is  another  and 
different  thing.  The  same  argument  that  would  be  used 
against  the  right  to  fill  up  the  blank  space  in  this  power  of 
attorney  by  inserting  the  word  "fifty,"  could  likewise  be 
urged  against  the  right  to  fill  up  the  blank  s]  ace  for  the 
amount  in  a  promissory  note. 

The  language  used  by  the  Supremo  Court  of  Illinois,  in 
Young  et  al.  v.  Ward,  21  111.  Rep.  225,  is  decisive  of  this 
question.     "  It  is  the  settled  doctrine  that  if  a  party  signs  his 
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name  to  a  blank  paper  and  delivers  it  with  authority  to  fill  the 
blank  space  above  his  signature  with  a  note  or  bill  for  a  par- 
ticular amount,  or  to  a  specified  person,  and  the  person  receiv- 
ing it  fills  it  for  a  larger  amount  or  to  a  different  person,  and 
it  is  passed  in  the  course  of  business  without  notice  of  the 
facts,  the  maker  is  bound  by  the  instrument." 

No'w  the  whole  includes  all  its  pai'ts.     If  the  party  to  whom 
it  is  delivered  could  fill  up  the  entire  blank  paper  over  the 
signature,  he  certainly  could  fill  up  spaces  where  it  is  not  a^ 
blank  paper,  but  a  paper  with  a  printed  power  of  attorney, 
with  spaces  in  blank. 

The  authority  implied  by  one  signing  a  blank  paper,  is  an 
extensive  authority.  In  1  Daniel  on  Negotiable  Instruments, 
Sec.  144,  second  edition,  it  is  stated : 

^Tbe  authority  implied  by  one  signing  a  blank  paper  is  so 
extensive  that  such  paper  will  be  valid  in  the  hands  of  a  bona 
fide  holder,  whether  it  be  framed  as  a  negotiable  instrument 
or  otiierwise." 

Mr.  Chables  S.  Burton,  for  appellee. 

Gabt,  p.  J.  This  case  presents  an  important  question, 
though  in  itself  it  is  of  small  importance. 

The  appellant  acquired  the  instrument  copied  below,  before 
maturity,  in  good  faith,  and  for  value.  It  had  passed  through 
the  hands  of  one  Smith,  under  an  indorsement  in  blank  of  the 
payee. 

While  Smith  held  it,  he  filled  certain  blanks  with  the  words 
in  italics  in  the  copy.  The  blanks  were  filled  in  a  different 
handwriting,  and  with  ink  different  from  the  other  writing 
on  the  paper,  but  the  appellant  had  no  notice  in  fact  that  the 
instrument  had  been  added  to  since  the  appellee  parted  with 
it.    It  is  as  follows : 

«$100.  Chicago,  Nov.  8,  1887. 

"  On  Nov.  15, 1887,  after  date,  for  value  received,  I  promise 
to  pay  to  the  order  of  C.  A.  Eimper,  one  hundred  dollars,  at 
160, 162  and  164  Ogden  Ave.,  with  interest  at  8  per  cent, 
per  annum  after  due,  until  paid,  and  to  secure  the  payment  of 
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said  amount  /  hereby  authorize  irrevocably,  any  attorney  of 
any  conrt  of  record  to  appear  for  msy  in  said  court,  in  term 
time  or  vacation,  at  any  time  hereafter,  and  confess  a  judg- 
ment without  process,  in  favor  of  the  holder  of  this  note,  for 
such  amount  as  may  appear  thereon,  together  with  costs  and 
fifty  dollars  attorney's  fees,  and  to  waive  and  release  all  errors 
which  may  intervene  in  any  such  proceedings,  and  consent  to 
immediate  execution  upon  such  judgment,  hereby  ratifying 
and  confirming  all  that  my  said  attorney  may  do  by  virtue 
hereof. 

«  F.  P.  Alwabd." 

The  case  of  Burwell  v.  Orr,  84  III.  465,  does  not  settle  this. 
It  is,  perhaps,  inferable  that  the  plaintiff  there  held  for  value 
and  without  notice,  but  it  is  not  stated. 

What  the  appearance  of  the  instruments  was  on  their  face  is 
not  shown.  There  is  no  reference  to  the  principles  by  which 
the  holder  of  such  an  instrument  is  protected,  if  he  is  entitled 
to  protection.  Why  the  rules  followed  in  Yocum  v.  Smith, 
63  111.  321,  did  not  applj',  does  not,  in  terras  appear.  In  this 
last  case,  the  familiar  rule,  that  a  bona  fide  holder  of  commer- 
cial paper  for  value,  before  maturity,  is  not  defeated  by  alter- 
ations which  could  not  be  detected,  and  which  the  negligence 
of  the  maker  furnished  facilities  for,  is  applied. 

If  the  blank  filled  with  fifty  had  been  a  space  following  the 
word  hundred,  the  appellee  would  have  been  liable  to  pay 
the  added  fifty.  But  this  is  not  a  case  of  alteration;  the 
spaces  were  wholly  blank  and  the  delivery  of  commercial 
paper  in  that  condition  is  aathority  to  the  holder  to  fill  the 
blanks.  Tiedeman  on  Com.  Paper,  Sec  283;  1  Dan.  Neg, 
Ins.,  Sec.  142;  1  Pars.  B.  &  N.  33. 

Nor  is  the  execution  of  such  authority  confined  to  commer- 
cial pa|)er.  Bish.Con.,  Sec.  1174;  Jewell  v.  Bock  River  Co., 
101  111.  57. 

It  is  reasonable  to  apply  the  same  rule  to  the  power  of 
attorney  part  of  the  instrument,  as  well  as  to  the  promissory 
note  part,  as  was  done  in  Vliet  v.  Camp,  13  Wis.  198. 

In  the  absence  of  express  agreement  the  holder  probably 
could  only  fill  the  blanks  as  the  context  showed  they  ought 
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to  be  filled,  or  where  the  context  famishes  no  guide,  for 
example,  the  amount  of  attorney's  fees,  then  with  what  was 
reasonable.  But  if  an  excessive  amount  is  put  in,  it  is  not  an 
alteration.  The  authority  existed  and  has  been  exceeded. 
The  consequence,  at  the  worst,  for  the  holder,  is  tliat  the 
excess  is  void.  Johnson  v.  Blasdale,  1  S.  &  M.  (Miss.)  17; 
Goss  V.  Whitehead,  33  Miss.  213. 

It  is  a  question  of  fact  whether  $50  as  an  attorney's  fee,  is 
excessive,  and  if  it  is,  then  the  amount  should  be  reduced  to  a 
reasonable  one,  and  the  promissory  note  part  of  the  instru- 
ment remains  valid. 

Tlie  judgment  of  the  Circuit  Court  having  been  that  tlie 
whole  instrument  is  void,  it  is  reversed  and  the  cause 
remanded. 

Heversed  and  remanded. 


Chicago  Hansom  Cab  Company 

V. 

John  McCarthy. 

Master  and  Seitant — Negligence  qf  Servant— Injuty  to  Third  Person — 
Evidence. 

This  court  declines  to  interfere  with  the  verdict  for  the  plaintiff  in  an 
action  brought  to  recover  for  personal  injuries  alleged  to  have  been  suffered 
bj  him,  through  the  negligence  of  one  of  defendant's  servants. 

[Opinion  filed  December  24,  1889.] 

Appral  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Obinnell,  Judge,  presiding. 

Messrs.  Monroe  &  McShanr,  for  appellant 

Mr.  Oeobob  H.  Kbttellb,  for  appellee. 
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Gaby,  P.  J.  The  verdict  of  a  jury  on  the  question  of  neg- 
ligence Tvhere,  in  a  thronged  street,  the  driver  of  a  cab  in 
endeavoring  to  get  in  toward  the  head  of  a  line  of  teams  waiting 
for  the  closing  of  a  bridge,  strikes  a  man  in  the  back  with  one 
of  the  shafts  of  a  cab,  and  injures  him,  is  generally  conclusive. 
Where  there  is  no  error  in  law  and  there  is  enough  evidence 
to  sustain  the  verdict,  there  is  no  escape  from  it  on  the 
ground  merely  that  there  is  conflicting  evidence.  The  judg- 
ment is  affii-med. 

Judgment  affirmed* 


, »  Patrick  Heffrok 

1  35    SOO 

!  82    430|  V. 

l^!_!i??i  Flower,  Eemy  &  Holstein. 

Practice — Receiver — Employment  of  Counsel  for  Complainant  by — Fees 
— Payment  qf—Master^s  Beport — Exceptions — Partnership — Dissolution 

A  receiver  in  proceeding!!  tonchintr  the  dimolntion  of  a  partnership 
should  not  employ  the  attorney  of  th^  complainant  in  the  bill  filed  with  that 
end  in  view. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamilson,  Judge,  presiding. 

Messrs.  Osbornb  Bros.  &  Bukoett,  for  appellant. 

"The  courts  have  usually  been  adverse  to  allowing  a 
receiver  to  employ  as  his  counsel  the  counsel  of  either  party 
to  the  cause,  when  there  are  conflicting  interests.  And  when 
counsel  for  the  plaintiff,  in  an  action  for  a  dissolution  of  a 
partnership,  had  also  acted  as  associate  counsel  to  the  receiver, 
the  court  refused  to  allow  a  claim  for  compensation  for  such 
services."  Adams  v.  Wood,  8  Cal.  306;  Merchants  etc.,  Bk. 
V.  Kent,  43  Mich.  292,  297;  High  on  Keceivers  (2d  Ed.,)  Sec. 
216. 
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In  Baker  v.  Backus,  our  own  Supreme  Court  said  :  "  There 
was  a  fatal  objection  to  the  person  appointed  as  receiver.  He 
was  not  disinterested;  he  was  the  legal  adviser  of  the  com- 
plainant, and  framed  the  bill.  *  *  *  All  these  disquali- 
fied him,  and  he  should  not  have  been  appointed."  If  the 
legal  adviser  of  complainant  could  not  act  as  receiver  ho 
could  not  act  as  attorney  to  the  receiver.  Baker  v.  Backus, 
32  111,  79,  115. 

"  The  practice  in  equity  does  not  permit  the  receiver  to 
employ  a  solicitor  in  the  case  as  his  own  counsel,  lest  it 
might  disarm  his  vigilance  in  watching  the  receiver's  pro- 
ceedings." (Citing  Ryckman  v.  Parkins,  5  Paige,  543;  Adams 
V.  Woods,  8  Cal.  306.)  Merchants,  etc..  Bank  v.  Kent,  43 
Mich.  292,  297;  Benneson  v.  Bill,  62  111.  409,  411. 

^^  The  solicitors  of  the  several  parties  are  bound  in  duty  Ho 
their  clients  to  watch  the  proceedings  of  the  receiver,  and  to 
see  that  he  faithfully  discharges  his  trust.  The  undertaking 
to  act  as  the  solicitor  or  counsel  of  the  receiver  under  such  cir- 
cumstances would,  therefore,  fi^quently  cast  upon  the  person 
thus  assuming  to  act,  inconsistent  and  conflicting  duties,  both 
of  which  could  not  be  properly  discharged  by  the  same 
person.  As  between  party  and  party,  the  counsel  for  the  com- 
plainant has,  in  no  ease,  a  right  to  be  paid  extra  counsel  fees 
out  of  a  fund  belonging  (in  part)  to  a  defendant,  except  where 
the  counsel  has  been  employed  to  obtain  or  create  euch  fund 
for  the  joint  benefit  of  both  parties.  *  *  *  The  applica- 
tion for  counsel  fees  must  therefore  be  rejected."  Eyckman 
V.  Parkins,  5  Paige,  543,  545;  Merchants,  etc.,  Bank  v.  Kent, 
43  Mich.  292,  297. 

*^  The  same  reasons  which  suffice  to  render  the  legal 
adviser  of  one  of  the  parties  to  an  action  ineligible  to  be 
appointed  receiv^er  (see  Baker  v.  Backus,  32  Bl.  79,  115; 
Benneson  v.  Bill,  62  111.  409,  411;  Merchants,  etc.,  Bk.  v. 
Kent,  43  Mich.  292)  also  operate  to  prevent  him  from  being 
allowed  to  act  as  counsel  for  the  receiver.  Besides,  his  inter- 
est in  the  final  result  of  the  controversy,  his  duty  to  protect 
and  enforce  the  rights  of  one  of  the  parties  will,  in  most 
cases,  if  he  should  act  as  counsel  for  the  receiver,  be  likely  to 
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impofie  upon  him  conflicting  and  inconsistent  duties  such  as 
can  not  be  properly  performed  bj  one  person."  Beach  on 
Eeceivers,  Sec.  262;  High  on  Eeceivers  (2d  Ed.),  Sec.  216; 
AdarauB  v.  Woods,  8  Cal.  306;  Merchants,  etc.,  Bk.  v.  Kent, 
43  Mich.  292,  297;  Blair  v.  St.  Louis,  etc.,  Rj.,  20  Fed.  Rep. 
348,  349;  Matter  of  Ainsley,  1  Edw.  Ch.  576;  Ray  v.  Mai- 
cumb,  2  Id.  165;  Ryckman  v.  Parkins,  5  Paige,  543;  Moore 
V.  O'Loghlin,  3  Law  Reports  (Ireland),  405,  407. 

Receiver  should  n3t  retain  the  counsel  of  either  party, 
especially  where  their  interests  conflict,  because  the  receiver's 
counsel  should  be  entirely  disinterested  in  the  matter;  and 
where  he  does  retain  the  counsel  of  either  party,  the 
court  may  refuse  to  credit  him  with  their  fees.  Beach  on 
Receivers,  Sec.  751;  High  on  Receivers  (2d  Ed.),  Sec.  216; 
Adams  v.  Woods,  8  Cal.  306. 

"  It  is  urged  that  the  attorney  for  the  plaintiff  (in  a  suit  to 
foreclose  a  mortgage)  should  be  authorized  to  act  for  the 
receiver,  inasmuch  as  the  plaintiff  is  specially  interested  in 
defeating  all  claims  adverse  to  plaintiff's  rights  and  securing 
an  economical  administration  of  the  estate.  To  this  it  must 
be  answered  tliat  he  represents  his  own  client,  and  the  latter 
can  employ  him  and  pay  him  accordingly  if  desired,  but  can 
not  fasten  his  compensation  on  a  fund  in  which  he  has  not 
the  sole  interest,  but  only  a  partial  or  adverse  interest.  Hia 
appointment  might  be  wholly  inconsistent  with  his  duties  as 
plaintiff's  counsel."  Blair  v.  St  Louis,  etc.,  Ry.,  20  Fed. 
Rep.  348,  349,  per  Treat,  J. 

Mr.  Harbison  Musobave,  for  appellees. 

Section  217  of  High  on  Receivers,  2d  edition,  being  the 
section  immediately  following  the  one  to  which  counsel  for 
the  appellant  have  referred,  reads  as  follows: 

"It  is  to  be  observed,  however,  that  the  rule,  as  above 
stated,  prohibiting  a  receiver  from  employing  the  counsel  of 
either  party  in  the  cause,  is  limited  in  its  application  to  cases 
where  the  receiver  is  acting  adversely  to  one  of  the  parties 
to  the  litigation,  since  it  is  only  in  such  cases  that  there  can 
be  any  impropriety  in  the  employment  of  such  counsel  by  the 
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receiver.  And  the  rule  is  intended  only  for  the  protection  of 
the  rights  of  the  parties  themselves,  and  can  not  be  invoked 
by  a  stranger  to  the  original  action  in  which  the  receiver  was 
appointed.  Where,  therefore,  no  objection  is  urged  by  such 
parties,  the  receiver  may  employ  the  counsel  of  either  of  them 
to  aid  him  in  the  discharge  of  his  trust." 

We  quote  also  from  section  262,  being  the  same  section 
referred  to  by  counsel  in  Beach  on  Receivers,  and  giving  the 
balance  of  the  section,  which  reads  as  follows: 

"This  rule,  prohibiting  a  receiver  from  employing  the 
solicitor  of  either  of  the  parties  to  the  suit  in  which  he  is 
appointed,  is  intended  to  protect  the  rights  of  all  the  parties ; 
and,  if  they  do  not  object,  the  receiver  may  employ  the 
solicitor  of  either  party  to  aid  him  in  the  discharge  of  his 
trust.'' 

And  section  268,  by  the  same  author,  reads  as  follows: 

"So  far  as  this  rule  rests  upon  the  diversity  of  interest  of 
the  parties,  it  has  been  modified  by  the  courts  in  such  a  way 
that  a  receiver  may  without  impropriety  be  represented  by 
the  attorney  of  a  party^  unless  the  interests  of  the  receiver 
and  such  party  are  adverse.  In  a  late  case,  the  court,  refer- 
ring to  the  decision  last  cited  in  which  this  position  was  taken 
said:  'The  general  rule  that  a  receiver  should  not  employ  the 
counsel  of  either  of  the  parties  to  a  litigation  in  which  he  is 
appointed  is  subject  to  certain  limitations.  It  is  only  when 
the  receiver  is  acting  adversely  to  one  of  the  parties,  that  it 
has  ever  been  supposed  there  was  any  impropriety  in  employ- 
ing the  counsel  of  the  other.' " 

There  is  nothing  in  this  case  to  show  that  the  receiver  was 
acting  adversely  to  either  of  the  parties  to  this  suit;  and  under 
this  rule,  there  was  no  impropriety  in  the  receiver's  employ- 
ing the  solicitors  of  either  party  as  his  counsel.  Moreover, 
it  is  apparent  that,  long  before  any  application  was  made  by 
appellees  for  compensation  for  their  services  as  counsel  for 
the  receiver,  the  appellant  was  advised  of  the  fact  that  they 
were  so  acting,  and  took  no  exception  to  it  until  after  such 
application.  It  seems  to  us  perfectly  clear  that  up  to  the 
time  objection  was  made,  the  receiver's  counsel  are  entitled  to 
compensation  for  their  services. 
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Gabkbtt»  J.  Janaarj  9, 1889}  James  J.  Gore  by  his  solic- 
itors, Flower,  Kemj  &  Qolstoin,  filed  bis  bill  in  equity  in  the 
Superior  Court,  allep^ing  a  partnership  between  himself  and 
Patrick  H.  Heffron  in  certain  leaseholds  of  lots  in  the  city  of 
Chicago,  in  the  hotel  buildings  thereon,  and  in  the  hotel  busi- 
ness carried  on  therein,  and  praying  for  a  dissolution  of  the 
partnership  and  the  appointment  of  a  receiver,  for  the  partner- 
ship business  and  assets.  Heffron  answered,  denying  tlie 
partnership  and  the  facts  relied  upon  by  Gore  for  the  appoint- 
ment of  a  receiver. 

On  January  22d  James  H.  Eice  was  appointed  receiver  by 
order  of  the  court,  and  January  25th  leave  was  given  him  to 
employ  counsel.  He  employed  Flower,  Reray  &  Holstein, 
without  notice  (so  far  as  appears)  to  Heffron  or  his  counsel. 
Appellees  presented  to  the  court  in  June,  a  bill  against  the 
receiver  for  retainer,  counsel  fees,  and  $L,  paid  for  certified 
copy  of  the  order  of  appointment  Over  the  objection  of 
appellant,  the  petition  was  referred  to  a  master,  who  reported 
that  the  sum  of  $850  should  be  allowed  the  petitioners  for 
their  services.  The  report  was  confirmed  and  th\o  receiver 
ordered  to  pay  petitioners  the  sum  of  $850.  Appellant's 
rights  in  the  premises  were  properly  preserved  by  exception 
to  the  report  One  of  the  exceptions  calls  in  question  the 
right  of  the  receiver  to  employ  the  counsel  of  complainant  in 
the  bill.  The  record  shows  no  withdrawal  of  appellees  as 
counsel  for  Gore,  and  the  latter  testified  before  the  master 
that  they  were  then  his  attorneys.  The  differences  between 
Gore  and  Heffron  are  not  merely  of  a  pecmiiary  nature,  but 
they  seem  to  involve  much  personal  bitterness. 

The  counsel  of  the  receiver  in  such  a  case  should  bo  as  far 
as  possible  removed  from  the  temptation  to  partiality.  He 
should  be  free  from  that  personal  bias  which  might  at  a  crit- 
ical passage,  induce  him  to  give  advice  prejudicial  to  one  of 
the  litigants,  when  another  course  could  have  been  adopted, 
consistent  with  the  interests  of  both.  The  duty  of  complain- 
ant's counsel  is  to  guard  his  interests  at  all  times,  and  against 
all  persons,  by  all  honorable  means.  Faithfulness  in  their 
engagement  to  him  can  not  be,  if  they  are  allowed  to  repro- 
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Bent  the  receiver,  and  his  duty  required  action  that  complain- 
ant disapproved.  In  that  events  which  client  would  appel- 
lees serve?  It  may  be  said  that  when  such  a  dilemma  is  pre- 
sented, they  would  choose  one,  and  discharge  themselves  from 
obligation  to  another.  If  the  dilemma  was  clearly  seen,  no 
doubt  they  would  so  act;  but  selfish  interest  is  liable  to  con- 
ceal such  difficulty,  or  to  present  it  as  a  temporary  matter,  or 
as  a  thing  of  slight  importance,  and  so  tlie  law  saves  the 
painful  necessity  of  decision  by  forbidding  the  double  employ- 
ment. The  rule  is  given  adversely  to  appellees  in  High, on 
Receivers,  Sec.  216,  where  the  author  says,  "The  receiver 
should  not  employ  the  counsel  of  either  of  the  parties  to  the 
litigation  in  which  he  was  appointed,  since,  their  duty  being 
to  protect  the  interests  of  their  respective  clients,  and  to 
watch  the  receiver's  proceedings,  to  the  end  that  a  faithful 
performance  of  his  duties  may  be  insured,  they  are  not 
regarded  as  competent  to  act  as  counsel  for  the  receiver,  and 
their  undertaking  to  act  in  such  a  capacity  might  frequently 
cast  upon  them  inconsistent  and  conflicting  duties,  which 
could  not  be  properly  discharged  by  one  and  the  same  person." 
An  apt  illustration  of  the  fitness  of  this  rule  is  found  in  a 
query  of  the  Supreme  Court  of  California  in  Adams  v.  Woods, 
8  Cal.  320:  "Suppose  that  Adams  "  (complainant)  "should 
wish  to  call  in  question  the  acts  of  the  receiver  in  those  very 
cases  where  Shafter  &  Park  "  (Park  being  complainant's  solic- 
itor) "  advised  a»<d  acted  as  his  counsel."  The  petition  there 
was  by  Edward  Stanley,  counsel  employed  by  the  receiver, 
for  compensation  for  leoral  services  rendered  the  receiver. 
In  the  account  presented  was  an  item  for  services  of  associate 
counsel,  and  the  associate  counsel  were  Shafter  &  Park. 
Tlie  c'aim  for  services  of  the  associate  counsel  was  denied, 
the  court  saying  (p.  322):  "The  practice,  if  tolerated,  would 
lead  inevitably  to  the  most  melancholy  abuses.  Attorneys 
are  officers  of  the  court,  and  it  is  its  highest  duty  to  see  that 
its  own  officers  conduct  themselves  properly;  and  that  this 
end  may  be  obtained,  the  court  should  inflexibly  discounte- 
nance every  pra<:tice  that  may  tend  to  bring  reproach  upon 
the  administration  of  justice." 
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The  Supreme  Court  of  this  State  has  held  that  thesoh'citor 
for  complainant  should  not  be  appointed  receiver  in  the  suit. 
Baker  v.  The  Adm'r  of  Backus,  32  111.  115;  Benneson  v. 
Bill,  62  111.  408;  and  in  Beach  on  Receivers,  Sec.  262,  it  is  said : 
"  The  same  reasons  which  suffice  to  render  the  legal  adviser 
of  one  of  the  parties  to  an  action  ineligible  to  be  appointed 
receiver,  operate  also  to  prevent  him  from  being  allowed  to 
act  as  counsel  for  the  receiver." 

There  may  be  an  exception  to  the  rule  that  controls  this 
case,  as  where  all  the  parties  to  the  suit  are  advised  of  the 
employment  of  complainant's  solicitor  by  the  receiver,  and 
expressly  or  tacitly  consent  thereto.  But  this  record  does 
not  require  any  opinion  on  that  point 

Tlie  decree  is  erroneous,  and  is  reversed  and  the  cause 
remanded. 

Heveraed  and  remanded. 


Chicago,  Burlington  &  Quincy  Railroad  Company 

V. 

City  of  Chicago. 

Municipal  Corporations — Ordinance— Construeti on  —  RaiJroarfs  —  Per^ 
tnisaion  to  Lay  Tracks — Viaduct — Injury  to  Private  Property — Evidence 
— Damages. 

1.  The  history  of  city  council  proceedingfs  pending:  the  consideration  of 
nn  ordinance  which  is  but  a  proposition,  and  is  of  no  effect  unless  accepted 
by  the  party  to  whom  it  is  made,  can  not  be  used  to  give  force  or  meaninfr 
to  the  contract  so  made. 

2.  In  an  action  brought  by  a  municipality  to  recover  from  a  railroad 
company  the  amount  of  a  judgment  recovered  against  it  by  a  property 
owner  injured  through  the  construction  of  a  viaduct  by  said  company,  the 
richt  to  lay  certain  tracks  having  been  granted  it  upon  the  understanding 
that  it  should  pay  the  cost  and  expense  of  the  viaduct  in  question  and  legal 
damages  refsulting,  this  court  declines  to  interfere  with  the  judgment  for 
the  plaintiff. 

[Opinion  filed  December  24,  1889.1 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon, 
Abba  N.  Waterman,  Judge,  presiding. 

Messrs.  Dexter,  IIesrick  &  Allen,  for  appellant. 

Mr.  Francis  Adams,  for  appellee. 

MoBAN,  J.  This  case  was  tried  before  the  Circuit  Court 
without  a  jury,  and  the  judgment  appealed  from  rendered 
against  appellant  We  have  read  the  arguments  of  counsel 
presented  in  the  briefs  iiled  herein,  and  given  them,  as  well  as 
tlie  facts  in  the  record,  full  consideration,  and  as  a  result  we 
are  incUned  to  concur  with  Judge  Waterman  in  the  conclu- 
sion which  he  reached  on  the  trial  below,  and  we  therefore 
affirm  the  judgment  on  the  following  opinion  rendered  by 
him,  which  has  been  printed  in  the  brief  of  counsel,  and 
which  disposes,  in  a  manner  satisfactory  to  this  court,  of  all 
material  questions  in  this  case.  « 

Opinion  of  Circuit  Court. 

"This  is  an  action  to  recover  the  amonnt  of  a  judgment 
obtained  by  Nathan  Hears  against  the  city  for  damages  caused 
by  the  construction  of  Polk  street  viaduct. 

On  the  20th  of  December,  1880,  an  ordinance  was  passed 
by  the  city  council  giving  to  the  defendant  permission  to  lay 
down  and  maintain  certain  railroad  tracks  upon  specific  condi- 
tions. Tiie  permission  is  granted  to  a  special  person  to  do 
that  which  but  £or  the  ordinance  it  could  not  do;  this  special 
permit  is  given  upon  certain  conditions.  The  ordinance  is  not 
one  of  a  general  nature,  by  which  all  persons  are  permitted 
to  do  or  forbidden  to  do;  only  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  could  exercise  the  permit,  and  it 
liad  the  option  to  accept  or  reject  the  offer  made  to  it  By 
its  acceptance  a  contract  was  made  by  which  the  city  gave  a 
license,  and  the  company  agreed  to  do  various  things  by  way 
of  payment  therefor. 

First,  the  company  agreed  to  pay,  or  cause  to  be  paid,  to  the 
city  of  Chicago,  the  cost  and  expense  of  constructing  a  new 
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viaduct  on  Polk  street  over  the  railroad  tracks  crossing  said 
street,  between  Canal  street  and  Polk  street  bridge,,  together 
with  all  proper  lateral  and  other  necessary  approaches  thereto, 
and  to  maintain  and  keep  the  same  in  repair,  without  expense 
and  cost  to  the  citj  of  Chicago. 

Section  4  of  the  ordinance  is  as  follows : 

*  The  permission  and  authority  herehv  granted  are  upon 
the  further  express  condition  that  the  said  railroad  company 
shall  and  will  forever  indemnify  and  save  harmless  the  city 
of  Chicago  against  and  from  any  and  all  legal  dama  ges,  judg- 
ments, decrees  and  costs,  and  expenses  of  the  same,  which  it 
may  suffer  or  which  may  be  recovered  and  obtained  against 
said  city,  for  or  by  reason  of  the  granting  of  such  privileges 
and  authority,  or  for  or  by  reason  of,  or  growing  out  of,  or 
resulting  from  the  passage  of  this  ordinance,  or  any  matter 
or  thing  connected  therewith,  or  with  the  exercise  by  said 
company  of  the  privileges  hereby  granted,  or  from  any  act 
or  acts  of  said  company  under  or  by  virtue  of  the  provisions 
of  this  ordinance.' 

It  is  for  the  purpose  of  this  suit  established  that  Nathan 
Hears  suflEered  damages  by  the  construction  of  the  Polk 
street  viaduct,  and  that  in  consequence  thereof  he  obtained 
a  judgment  against  the  city;  but  was  the  construction  of  the 
viaduct  a  thing  which  grew  out  of  or  resulted  from  the  pas- 
sage of  the  ordinance,  or  was  the  construction  a  matter  or 
thing  connected  with  the  passage  of  the  ordinance  or  with  the 
exercise  by  the  company  of  the  privileges  granted  to  it,  or 
with  any  act  or  acts  of  the  company,  under  or  by  virtue  of 
the  provisions  of  the  ordinance  ? 

It  is  said  that  as  the  ordinance  does  not  direct  the  building 
of  the  viaduct,  and  its  construction  was  not  ordered  by  the 
city  for  som3  months  after  the  passage  of  this  ordinance,  that 
its  construction  grew  out  of  the  subsequent  action  of  the  city; 
that  notwithstanding  the  pa^.ige  of  this  ordinance,  the  city 
might  never  have  ordered  that  the  viaduct  be  built;  that 
therefore  the  m'^st  that  the  defendant  undertook  to  do  was 
to  pay  the  cost  of  the  viaduct  whenever  the  city  ordered  it 
built,  and  to  keep  it  in  repair  after  it  was  built;  that  what 
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grew  out  of  or  resulted  from  tlie  passage  of  the  ordinance,  or 
is  connected  therewith,  was  what  was  therein  provided  should 
be  or  might  be,  or  what  has  been  done  by  virtue  of '  the 
authority  granted  by  the  ordinance;  that  the  ordinance  gave 
no  permission  to  this  company  or  anybody  else  to  construct 
this  viaduct;  and  there  never  was  any  such  permission  or 
authority  until  some  time  in  tlie  year  1881,  and  consequently 
that  the  company  did  not  build  the  viaduct  by  virtue  of  this 
ordinance,  and  as  regards  the  viaduct,  has  done  and  could  do 
nothing  whatever  by  virtue  of  this  ordinance. 

It  is  manifest  that  when  this  ordinance  was  passed  and 
accepted,  the  construction  of  Polk  street  viaduct  was  contei?i- 
plated  by  both  the  cit\'  and  the  company;  the  company  must, 
when  it  made  tliis  contract,  have  considered  that  the  building 
of  this  viaduct  would  result  from,  or  grow  out  of,  the  passage 
of  tJiis  ordinance,  in  which  it  expressly  agreed  to  pay  the 
entire  cost  and  expense  of  construction;  and  if  the  building 
of  this  viaduct,  wliich,  so  far  as  consideration  to  the  city  is 
concerned,  is  the  principal  thing  spoken  of  in  the  agreement, 
18  not  connected  with  the  passage  of  the  ordinance,  it  would 
he  difficult  to  say  what  is.  It  is  true  that  there  is  not,  in  the 
ordinance,  an  order  or  agreement  that  the  viaduct  shall  be 
bnilt,  neither  is  there  an  order  or  agreement  that  any  rail- 
road tracks  shall  be  laid,  or  any  train  run  thereon. 

For  aught  that  appears,  the  decision  of  the  company  to  lay 
tracks  and  run  trains  may  have  been  made  long  after  the 
passage  of  this  ordinance,  but  whenever  made,  the  city  could 
not  say  that  the  laying  of  the  tracks  and  tlie  running  of  the 
trains  neither  resulted  from,  or  were  in  any  way  connected 
with,  the  passage  of  this  ordinance. 

By  this  ordinance  the  city  granted  to  the  defendant  valua- 
ble rights  and  privileges,  and  as  a  consideration  for  this  the 
company  among  other  things,  promised  to  pay  all  the  cost 
and  expense  of  coiistructing  Polk  street  viaduct.  For  all  that, 
in  accepting  this  ordinance,  the  defendant  promised  to  do,  it 
received  a  consideration  satisfactory  to  it;  so  far  as  its  under- 
taking is  concerned,  its  obligation  is  no  different  from  what  it 
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would  be,  if,  instead  of  receiving  valnable  rights  and  privi- 
leges, it  had  been  paid  by  the  city  a  large  sam  of  money. 

If  the  city  had  made  an  agreement  by  virtue  of  which  it 
paid  to  the  defendant  $100,000,  and  the  defendant,  on  its  part, 
agreed  to  pay  the  cost  and  expense  of  constructing  this  via- 
duct, whenever  called  upon  so  to  do,  could  it  be  contended, 
after  the  viaduct  had,  in  accordance  with  the  terms  of  such 
contract,  been  constructed  and  paid  for,  that  its  construction 
did  not  grow  out  of,  or  result  from  the  making  of  such  agree- 
ment, or  from  any  matter  or  thing  connected  therewith  ? 

Could  any  man,  having  been  paid  for  building  for  another 
a  lionse,  thereafter  claim  that  such  building  neither  grew  out 
of,  or  resulted  from,  such  payment,  nor  was  it  a  matter  or 
thing  connected  with  such  payment  ?  Would  not  the  ques- 
tion be  asked  of  him,  ^If  the  building  was  not  connected 
with  the  payment,  with  what  was  it  connected  ? ' 

In  the  present  case  it  appears  that  the  city  in  passing  this 
ordinance  and  thereby  granting  to  the  defendant  valuable 
rights  and  privileges,  paid  it  for  constructing  this  viaduct  just 
as  completely  as  if  it  had  given  it  a  sum  of  money  for  such 
purpose;  and  having  so  done,  and  the  defendant  having  itself 
constructed  the  viaduct  as  the  city  permitted  it  to  do,  it  seems 
to  me  clear  that  the  agreement  and  payment  are  things  con- 
nected directly  with  the  passage  of  the  ordinance. 

By  accepting  this  ordinance  the  company  made  an  agree- 
ment which,  whether  wise  or  unwise,  burdensome  or  trivial, 
it  must  perform:  and  therefore  leave  out  of  consideration  the 
question  as  to  what  its  obligations  in  respect  to  viaducts  here- 
after ordered  may  be. 

The  proceedings  of  the  common  council  in  respect  to  this 
matter  have  been  oflFered  in  evidence,  and  it  is  argued  that 
they  show  it  was  not  the  intention  of  the  council  to  impose 
upon  the  defendant  such  an  obligation  as  is  sought  to  be 
enforced  in  this  case. 

It  is  fair  to  presume  that  each  party  to  the  contract  was 
endeavoring  to  make  the  best  bargain  it  could.  The  persons 
representing  the  defendant  doubtless  consulted  among  them- 
selves as  to  the  agreement  it  should  enter  into  and  the  language 
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to  be  used  in  expressing  it;  but  it  is  manifest  that  what  snch 
persons  said  among  themselves  could  not,  if  known,  be  used  to 
put  an  interpretation  upon  the  contract  made  with  the  city. 
What  are  the  council  proceedings  but  the  talking  and  planning 
of  the  representatives  of  the  city  among  themselves  as  to 
what  proposition  it  would  make  to  the  Chicago,  Burlington  & 
Quincy  Kailroadt 

I  am  aware  of  no  case  in  which  council  proceedings  had, 
under  similar  circumstances,  been  used  to  interpret  the  terms 
of  a  conti-act. 

Endlich,  in  his  work  on  the  construction  of  statutes,  says 
that  tlie  parliamentary  histoiy  of  an  enactment  is  inadmissible 
to  explain  its  meaning,  and  the  same  opinion  is  expressed  in 
Attorney-General  v.  Sillem,  2  Exchequer  Repts.  52. 

At  all  events  it  appears  to  me  clear  that  the  history  of 
council  proceedings  pending  the  consideration  of  an  ordinance, 
which  is  but  a  proposition,  and  is  of  no  effect  unless  accepted 
by  the  party  to  whom  it  is  made,  can  not  be  used  to  give  force 
or  meaning  to  the  contract  so  made.  I  am,  for  these  reasons, 
of  opinion  that  the  defendant  is  liable  in  this  action,  and  the 
issues  are  found  for  the  plaintiff." 

Judgment  affirmecL 


William  K,  Steele 

V. 

Emily  Hill. 


BailmentB— Appeal— yatur$  of  Actian-^Change  in—DaMagesSvi- 
denc4. 

1.  Upon  appeal  from  the  jadgment  of  a  justice,  the  nature  of  the  action 
is  determined  in  the  court  to  which  the  appeal  is  taken,  by  the  evidence 
introduced  at  the  trial,  without  any  reference  to  what  it  may  have  been 
called  in  the  justice  court. 

2.  If  such  case  is  tort,  the  amount  of  dnmaffes  that  may  be  recovered  is 
limited  to  the  amount  of  a  justice^s  jurisdiction,  and  whatever  the  proof, 
the  judgment  must  not  exceed  that  amount 
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3.  In  an  action  bronsrht  to  recover  the  value  of  certain  articles  claimed 
by  the  plaintiff  to  have  beea  stored  with  defendant,  she  alleg^nfr  his  refusal 
to  deliver  the  same  to  her,  this  court  declines,  the  evidence  being  conflict- 
ing, to  interfere  with  the  verdict  in  her  behalf. 

[Opinion  filed  December  24,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiBK  Hawes,  Judge,  presiding. 

Mr.  H.  T.  Steele,  for  appellant. 

Messrs.  Seaes  &  Arnd,  for  appellee.  * 

I^er  Curiam.  This  action  was  brought  to  recover  tlic 
value  of  certain  articles  which  appellee  claimed  she  had  stored 
with  appellant,  and  which  she  alleges  he  refused  to  deliver  to 
her  on  demand. 

•  An  examination  of  the  record  discloses  that  there  was  a 
conflict  of  evidence  on  the  material  points  in  the  case,  but  as 
tiie  verdict  is  directly  supported  by  the  evidence  introduced  in 
behalf  of  appellee,  the  conflict  must  be  held  to  have  been 
settled  by  the  jury  in  her  favor. 

The  points  made  by  appellant's  counsel  with  reference  to 
the  instructions  and  the  admission  of  evidence  have  received 
careful  consideration,  and  we  are  of  opinion  that  no  material 
error  was  committed  by  the  court  in  those  respects.  There 
is  a  slight  fault  in  one  of  the  instructions,  but  we  are  satisfied 
that  it  resulted  in  no  injury  to  appellant,  and  we  would  not  be 
warranted  in  setting  aside  the  verdict  therefor. 

Appellant's  complaint  that  the  nature  of  the  action  was 
changed  on  the  appeal,  so  that  what  was  an  action  ex  con. 
iractu  before  the  justice,  was  tried  as  a  tort  in  the  Superior 
Court,  and  damages  proved,  which  in  amount  exceedeXl  the 
justice's  jurisdiction,  is  without  force.  The  nature  of  the 
action  is  determined  in  the  court  to  which  the  appeal  is  taken, 
by  the  evidence  introduced  at  the  trial,  without  any  reference 
to  what  the  action  may  have  been  called  in  the  justice  court 
Of  course,  if  the  case  is  tort,  the  amount  of  damages  that 
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may  be  recovered  is  limited  to  no  more  than  the  amount  of  a 
justice's  jurisdiction,  and  whatever  the  proof  the  judgment 
must  not  exceed  that  amount.  The  recovery  in  this  case 
is  $200. 

We  find  no  error  in  the  record  that  authorizes  a  reversal 
of  the  judgment,  and  the  same  will  therefore  be  affirmed. 

Judgrnent  affirmed. 


The  Great  Western  Telegraph  Company,  for  use, 

ETC., 
V. 

William  H.  Bush. 

Telegraph  Companies  —  Stock — S uhseription —^ Installtnents—AssesB-        fj  44I 
tnent — Evidence — Instructions.  """ 

1.  The  payment  of  an  assessment  upon  corporate  stock  with  knowledge 
of  facts  which  would  Wiirrant  a  rescission  of  the  subscription  thereto, 
amounts  to  a  waiver  thereof. 

2.  In  an  action  brought  to  collect  an  installment  upon  an  alleged  sub- 
fcription  to  the  capital  stock  of  a  telegraph  company,  this  court  reverses  in 
view  of  the  giving  of  an  erroneous  instruction  in  behalf  of  the  defendant, 
taking  in  eif ect  the  whole  case  from  the  jury  and  ignoring  the  question  of 
waiver. 

3.  It  seem?  that  a  subscription  to  capital  stock,  after  the  whole  has 
been  subscribed  for,  will  not  bind  the  subscriber . 

[Opinion  filed  January  4,  1890.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
HoLLiN  8.  Williamson,  Judge,  presiding. 

Mr.  Thomas  J.  Sutherland,  for  plaintiff  in  error. 
Mr.  M.  R.  Powers,  for  defendant  in  error. 

Gary,  P.  J.  This  case  presents  the  same  state  of  material 
facts  as  were  averred  in  the  declaration  of  these  plaintiffs  in 
error  v.  Gray,  122  III.  630,  with  the  addition  of  all  the  docu- 
mentary evidence  referred  to  in  Terwilliger  v.  these  same 
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plaintiffs  in  error,  59  111.  249.  The  defense  in  the  Circuit 
Court  was,  and  here  is,  based  upon  the  proposition  that  there 
can  never  be  but  one  original  subscription  for  the  whole 
capital  stock  of  a  corporation,  and  that  as  the  defendant  sub- 
scribed after  the  whole  had  been  taken,  he  could  not  be 
liable  to  the  company  as  a  subscriber,  and  it  would  seem  that 
if  he  had  always  stood  upon  that  proposition,  he  might  have 
successfully  maintained  it. 

The  transactions  between  Eeeve,  Snow  and  the  corporation, 
as  recited  in  the  Terwilh'ger  case,  are,  however,  quite  suscep- 
tible of  the  construction  that  whatever  stock  the  defendant 
and  others  in  his  position  subscribed  for,  had  been  surren- 
dered by  Keeve  to  the  corporation,  and  was  subject  to  ea'e 
by  the  corporation  to  new  subscribers.  There  is  no  indica- 
tion in  this  case,  as  the  Supreme  Court  say  there  was  not  in 
that,  that  Reeve  had  ever  taken  certificates  for  any  stock,  and 
by  that  decision  the  new  subscribers  were  declared  to  be  the 
bona  fide  8tockholdei*s. 

Doubtless,  when  informed  of  the  facts  as  they  appeared  in 
that  case,  with  the  emphatic  declarations  of  the  Supreme 
Court  on  page  259  as  to  their  character,  the  defendant  might 
have  repudiated  his  subscription  and  demanded  back  what  he 
liad  paid  on  account  of  it;  but  he  was  put  to  his  election 
whether  he  would  hold  the  position  that  the  Supreme  Court 
gave  him  as  a  bona  fide  stockholder,  or  rescind  for  the  fraud 
practiced.  He  subscribed  in  1S68.  Within  a  year  he  paid 
six  per  cent.  Twelve  years  later,  under  an  assessment  similar 
to  the  one  sued  for,  he  availed  himself  of  the  privilege  allowed 
by  that  assessment  to  pay  thirty-four  per  cent  more,  by  sur- 
rendering to  the  then  receiver,  indebtedness  of  the  corpora- 
tion wliich  he  bought  for  that  purpose.  It  would  seem  prob- 
able that  by  that  time  he  had  some  knowledge  or  information 
of  the  dealings  between  Reeve,  Snow  and  the  corporation. 
The  lapse  of  time  and  the  litigation  in  which  the  corporation 
had  been  engaged  were  facts  from  which  such  information 
might,  perhaps,  be  inferred  by  a  jury.  If,  with  such  knowl- 
edge and  information,  he  paid,  it  was  a  waiver  of  objections 
to  his  subscription  and  of  his  right  to  repudiate  it  Field  v. 
Bcrlizheimer,  9  111.  App.  464. 


First  District — October  Term,  1889.      215 

Great  Western  Tel.  Co.  v.  Bush. 

The  court  gave  for  him  this  instruction : 

"The  jnrj  are  instrncted,  as  a  matter  of  law,  that  when  all 
the  capital  stock  of  a  corporation  is  subscribed  for  and  taken 
at  the  time  the  articles  of  incorporation  are  duly  signed  and 
acknowledged  by  the  incorporators,  as  required  by  law,  no 
subsequent  subscriber,  acting  in  good  faith,  by  merely  writing 
his  name  in  the  corporation  books  and  affixing  a  number  of 
shares  to  his  name,  can  acquire  a  right  to  any  shares  of  stock, 
or  become  by  such  act  a  stockholder  of  the  corporation,  and 
liable  as  such  for  its  debts,  but  all  such  subscriptions  are  abso- 
lutely null  and  void,  and  of  no  legal  effect. 

"If  the  jury  believe  from  the  evidence  that  the  capital 
stock  of  the  Great  Western  Telegraph  Company  was  fully 
subscribed  for  by  persons  other  than  the  defendant,  and  allot- 
ted to  such  persona,  on  or  before  the  12th  day  of  May,  A.  D. 
1868,  and  that  such  articles  of  incorporation  specified  the 
names  of  all  the  stockholders;  and  that  the  defendant.  Bush, 
was  not  one  of  the  stockholders  of  said  company;  and  that 
his  name  is  not  given  or  specified  in  the  certificate  of  incor- 
poration in  evidence;  and  that  defendant,  Bush,  in  signing 
said  subscription  acted  in  good  faith;  and  that  previous  to  the 
time  he  so  signed  said  subscription  all  the  capital  stock  of  the 
plaintiff  company  had  been  subscribed  for,  and  allotted  to 
others,  then  they  must  find  for  the  defendant" 

This  instruction  in  effect  took  the  whole  case  from  the  jury, 
and  was  in  conflict  with  the  result  reached  by  the  Supreme 
Court  in  the  Terwilliger  case.  The  effect  of  any  waiver  is 
ignored  by  it.     It  was  therefore  erroneous. 

The  rosy  hues  with  which  the  agent  of  the  corporation, 
who  procured  the  subscription  of  the  defendant,  tinted  the 
future  of  the  corporation,  can  not  be  made  the  basis  of  a 
charge  of  fraud.  Whether  the  case  of  these  plaintiffs  v. 
Gray  is  to  be  adhered  to  is  a  question  for  the  "Supreme  Court. 
The  judgment  is  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 

Judge  Gabnett  takes  no  part  in  this  decision. 
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44  5fl6' 

85  810 

B5  892 


Thomas  Mackin  and  John  Mackin 

V. 

Margery  Blythe. 


Landlord  and  Tenant — Distraint  for  Rent — Furniture — Chattel  Morf^ 
gage  —  Trespass  —  Punitice  Da  mages  —  Evidence — Instructions — Speeia  I 
Finding. 


1.  The  presumption  is,  that  furniture  in  u<)e  in  a  dwelling  belongs  to 
the  occupant,  and  a  levy  thereon  for  rent  by  the  landlord  will  not  render 
hiru  liable  for  exemplary  daronges  unless  it  appears  that  he  knew  that  the 
same  belongf^d  to  another.  Nor  would  knowledge  on  the  landlord's  part 
that  there  was  a  chattel  mortgage  upon  the  same  deprive  him  of  the  right 
of  levying  his  distress  or  subject  him  to  liability  for  punitive  damages 
for  so  doing. 

2.  Neither  will  a  landlord  be  liable  for  more  than  the  actual  damage, 
where  such  goods  are  seized  by  his  agents  with  knowledge  that  the  same 
have  been  taken  posse^tsion  of  under  a  mortgage,  by  a  third  person,  nnless, 
with  full  knowledge  of  all  the  facts,  he  ratifies  Much  action. 

8.  Nor  will  the  retention  of  the  goods  by  the  landlord,  after  being 
informed  of  the  cl.iim  oF  such  third  person,  subject  him  to  punitive  dam- 
ages, if  in  good  faith  he  proposes  retaining  the  same,  to  test  the  validity  of 
the  mortgage  running  to  such  person,  and  the  title  to  the  goods  there* 
nnder. 

4.  Where  counsel  has  obtained  the  ruling  of  the  court,  that  proof  sought 
to  be  introduced  is  incompetent,  and  has  saved  his  exception,  he  need  not 
press  the  question  further  in  order  to  preserve  the  error. 

5.  In  an  action  brought  for  the  recovery  of  damages  for  a  trespass  grow- 
ing ont  of  a  levy  upon  certain  household  furniture  for  rent  due  from 
another,  the  plaintiff  claiming  to  be  in  possession  thereof  under  purchase  at 
mortgage  sale,  this  court  holds  that  the  evidence  does  not  justify  the  con- 
clusion that  the  landlord  intentionally  and  knowingly  kept  trunks  contain- 
ing her  apparel,  levied  upon  at  the  time  the  household  goods  were  taken,  to 
wantonly  oppress  and  hnrass  her  or  to  gratify  his  malice;  that  the  instruction 
given  in  her  behalf  touching  the  estimation  of  damages  was  erroneous; 
likewise  the  refusal  to  allow  defendants*  counsel  to  ask  the  plaintiff  upon 
cross-examination  as  to  her  motive  in  taking  the  mortgage  in  queftion; 
likewise  the  ruling  that  if  there  was  a  legal  consideration  for  the  mort- 
gage, the  intention  or  motive  in  taking  it  cut  no  figure,  and  that  judgment 
for  the  plaintiff  can  not  stand. 

[Opinion  filed  January  22,  1S90.] 
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Appkal  from  the  Circnit  Court  of  Cook  County;  the  Hon. . 
Eicuard  S.  Tdthill,  Judge,  presiding. 

Mr.  C.  S.  Bbattib,  for  appellants. 
Mr.  George  H.  Kettkllb,  for  appellee. 

MoRAN,  J.  Appellant,  Thomas  Mackin,  was  the  landlord 
of  certain  premises,  which  were  rented  by  a  written  lease 
from  him  to  one  Thomas  N.  Frances,  and  were  occupied  by 
said  Frances  and  wife,  and  the  appellee,  their  daughter.  On 
April  21,  1888,  there  being  then  some  five  months'  I'ent, 
amounting  to  $200,  due  under  the  lease,  said  Thomas  Mackin 
issued  a  distress  warrant  against  the  goods  and  chattels  of 
Thomas  N.  Frances  and  Mrs.  Thomas  N.  Frances,  and  deliv- 
ered the  same  to  Keegan  to  execute. 

On  the  morning  of  April  25,  1888,  said  Keegan,  accom- 
panied by  appellant  John  Mackin,  son  of  Thomas  Mackin,  and 
some  others,  went  to  the  premises  and  levied  upon  and  carried 
away  the  hoHsehold  furniture  found  in  the  house,  consisting 
of  carpets,  beds  and  bedding,  chairs,  dressing  cases,  kitchen 
range  and  furniture,  and  various  other  articles  of  household 
use.  The  evidence  shows  that  from  December  31,  18Sf>, 
appellee  had  held  a  chattel  mortgage  on  said  household  fur- 
niture, executed  to  her  by  her  father  and  mother,  said  Thomas 
N.  Frances  and  his  wife,  and  that  from  the  time  of  giving 
said  mortgage  up  to  April  20,  1888,  the  furniture  had  been 
used  as  the  furniture  of  said  rented  premises  by  said  Frances 
and  wife,  and  appellee  had  lived  with  them  as  a  boarder. 
On  April  20th  the  appellee  placed  a  custodian  in  the  house, 
under  her  mortgage,  and  notices  were  posted  of  a  sale  of  the 
property  under  the  mortgage,  and  the  sale  was  made,  or  was 
just  in  process  of  being  made,  at  the  time  Keegan  and  Mackin 
and  the  others  entered  the  house  and  took  the  furniture  under 
the  distress  warrant.  Appellee  claims  to  have  bought  in  the 
property  for  the  amount  due  on  the  mortgage.  At  the  time 
the  distress  warrant  was  levied  and  the  property  taken,  appellee 
notified  Keegan  and  John  Mackin  that  it  was  her  property,  but 
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they  proceeded  to  take  it  oat  of  the  honse,  and  had  it  removetl 
to  a  warehonse  and  stored.  Among  other  things  taken  by  said 
Keegan  and  Mackin  were  two  trunks  containing  wearing 
apparel,  and  which  appellee  at  the  time  requested  them  not 
to  take  as  they  contained  all  her  personal  apparel,  but  they, 
with  some  show  of  rudeness,  insisted  on  taking  the  trnnk6> 
ofifering,  however,  after  they  had  them  on  the  street,  tliat  if 
she  would  open  them  and  show  them  to  contain  her  wearing 
apparel,  she  might  have  them  back.  That  she  declined  to  do. 
After  the  goods  were  taken  to  the  warehouse,  a  list  was  made 
out,  showing  what  had  been  distrained,  and  tiled  in  the  justice 
office,  together  with  the  distress  warrant.  The  goods  were 
detained,  though  demanded  by  appellee, till  after  the  rent  for 
which  the  distress  was  levied  was  paid,  which  was  done  May 
14th,  when  they  were  returned  by  Keegan  to  appellee,  and 
receipted  for  by  her.  She  then  brought  this  action  against 
Keegan  and  the  two  Mackins  to  recover  for  the  trespass  and 
the  injury  done  to  the  goods,  and  on  the  trial,  after  the  suit 
had  been  dismissed  as  to  Keegan,  the  jury  rendered  a  verdict 
for  $1,000  damages  against  the  two  Mackins.  The  jury  found 
in  answer  to  special  interrogatories  that  the  actual  damages 
suffered  by  appellee  were  $85. 

The  question  is,  can  the  verdict,  so  far  as  it  consisted  of 
punitive  exemplary  damages,  be  sustained  as  against  the  appel- 
lant, Thomas  Mackin,  under  the  evidence  and  instructions  set 
forth  in  this  record.  The  household  furniture  taken  is  shown 
to  have  been  the  furniture  which  was  used  in  the  house 
rented  by  Thomas  N.  Frances,  and  which  he  occupied  witli 
his  family.  Such  furniture  would  be  presumed  to  be  his 
(Hanchett  v.  Kice,  22  111.  App.  442),  and  liable  to  distress  for 
rent  due  from  him  until  the  contrary  was  shown.  A  levy  on 
said  furniture  for  the  rent  expressly  directed  by  Mackin  would 
not  make  him  liable  for  exemplary  damages,  unless  it  was 
shown  that  he  knew  that  the  furniture  did  not  belong  to  said 
Frances,  but  was  the  property  of  appellee,  nor  would  the 
knowledge  on  Mackin's  part  that  there  was  a  chattel  mortgage 
on  the  furniture  deprive  him  of  the  right  of  levying  his  dis- 
tress thereon,  or  subject  him  to  liability  for  punitive  dam- 
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ages  for  so  levying.  Now,  there  is  no  evidence  in  the  case 
tending  to  show  that  Keegan  or  John  Mackin  had  any  other 
authority  from  Thomas  Mackin  than  that  given  in  the  dis- 
ti^ess  warrant,  to  wit,  to  levy  for  the  rent  on  the  goods  and 
chattels  of  Thomas  N.  and  Mrs.  Thomas  N.  Frances.  There 
is  no  evidence  in  the  record  that  Thomas  Mackin  knew  at  the 
time  he  directed  the  levy  of  the  distress  warrant  that  appellee 
had  taken  possession  of  the  goods  under  her  mortgage;  there- 
fore, if  Keegan  and  John  Mackin  wrongfully  seized  the 
goods,  knowing  that  she  had  taken  such  possession,  or  had 
]?nrcha6ed  in  the  goods  under  a  mortgage  sale,  Thomas 
Mackin  would  be  liable  only  for  the  actual  damages  cansed  by 
such  seizure,  unless  with  full  knowledge  he  ratified  the  same; 
nor  do  we  think  that  his  refusal  to  deliver  the  household 
goods  up  to  her  after  he  knew  she  claimed  them  as  hers  under 
the  mortgage  sale  should  subject  him  to  punitive  damages,  if 
in  good  faith  he  proposed,  by  retaining  the  said  goods,  to  test 
the  validity  of  her  mortgage,  and  of  her  title  to  the  goods 
thereunder.  It  a|>pears  from  the  record  that  he  questioned 
the  lonajides  of  her  mortgage  (a  matter  which  wo  shall  have 
occasion  to  discuss  later  on),  and  levying  upon  the  goods  was 
one  mode  by  which  that  question  could  be  tested,  and  under 
the  circumstances,  about  the  only  mode  open  to  him;  and  if 
he  was  guilty  of  no  bad  faith  he  could,  even  if  mistaken,  be 
held  for  no  more  than  the  actual  damages  resulting  from 
taking  and  detaining  the  goods.  Miller  et  al.  v.  Kirby,  74 
111.  242. 

It  is  strenuously  argued,  however,  by  counsel  for  appellee, 
that  Keegin  and  John  Mackin  were  guilty  of  a  wanton  and 
wilful  disregard  of  appellee's  rights,  and  reckless  and  oppres- 
sive conduct  toward  her  in  taking  her  trunks  containing  her 
wearing  apparel',  which  wore  in  no  way  sniyect  to  the  claim 
for  rent,  or  to  the  distress  warrant,  and  detaining  them  from 
her  for  some  three  weeks,  and  ho  suggests,  and  from  an  exam- 
ination of  the  record  we  are  inclined  to  agree  with  him,  that 
it  was  this  which  the  jury  thought  was  evidence  of  malice,  and 
upon  which  they  founded  the  verdict  rendered  by  them. 
Counsel  does  not  claim,  however,  that  the  talking  of  appellee's 


220  Appellate  Courts  of  Illinois. 

Vol.  35.  J  Mnckin  v.  BIythe. 

trunks  was  authorized  by  the  distress  warrant,  or  in  any  man- 
ner directed  by  Thomas  Maqkin.  It  is  sought  to  make  him 
liable  on  the  ground  that  he  adopted  and  ratified  the  act.  It 
is  said  that  Thomas  Mackin  refused  to  deliver  the  goods  upon 
demand,  but  retained  all  of  them  as  subject  to  his  claim  for 
rent,  and  thereby  reaped  the  fruits  of  John  Mackin  and 
Keegan's  wrongful  and  malicious  act  in  seizing  the  trunks  of 
clothing.  In  order  to  make  Thomas  Mackin  liable  for  puni- 
tive damages,  on  this  theory,  it  is  indispensable  that  he  shall 
be  shown  to  have  knowledge  that  the  trunks  containing  appel- 
lee's wearing  apparel  Iiad  been  taken  with  the  othdr  goods, 
and  that  he  retained  them  with  such  knowledge.  We  have 
searched  this  record  in  vain  for  evidence  which  shows  that 
Thomas  Mackin  was  ever  informed  by  any  person  that  trunks 
containing  appellee's  wearing  apparel  were  taken  and  stored 
with  the  other  goods.  We  do  not  tind  a  syllable  of  evidence 
that  would  put  him  on  notice  of  the  fact.  Counsel  states 
that  Thomas  Mackin  instructed  Keegan  to  hold,  not  only  the 
furniture,  but  the  private  trunks  of  Mrs.  BIythe  till  the  rent 
was  paid,  but  has  referred  us  to  no  place  in  the  record  where 
such  evidence  is  found.  Everywhere  in  the  record  where 
any  information  is  shown  to  have  been  given  to  Thomas 
Mackin,  **  the  goods,"  or  **  the  furniture  "  is  what  is  spoken 
of,  but  there  is  nowhere,  so  far  as  we  have  been  able  to  die- 
cover,  any  mention  to  him,  or  by  him,  of  trunks  or  of  wear- 
ing apparel. 

Indeed,  it  is  rather  noticeable  that  counsel,  in  seeking  to 
bring  home  knowledge  to  Thomas  Mackin  of  what  had  been 
done,  confines  himself  to  questions  about  the  "  goods,"  and 
makes  no  distinct  reference  to  the  trunks  or  the  wearing 
apparel.  After  asking  the  witness  Keegan,  if  appellee  did 
not  demand  the  "goods"  of  him,  he  asks  him  if  he  reported 
that  to  Thomas  Mackin  and  on  the  witness  answering  that  he 
may  have  done  so,  not  positive,  the  next  question  is :  "  And 
afterward,  when  you  took  an  indemnifying  bond,  you  did  tell 
him  everything?"     Ans.     ''Yes,  sir." 

It  is  on  this  last  question  and  answer  that  reliance  is  placed 
as  showing  that  Thomas  Mackin  ratified  the  taking  of  the 
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trunks  and  clothing.     It  is,  to  say  the  least,  very  ambiguous 
evidence  of  ratification,  and  too  meager,  uncertain  and  indefi- 
nite to  support  the  conclusion  that  Thomas  Mackin  intention- 
ally and   knowingly   kept  appellee's   apparel   from   her   to 
gratify  his  malice,  or  to  wantonly  oppress  and  harass  her. 

But,  however  it  may  be  with  the  question  of  fact,  the  ver- 
dict can  not  stand  as  to  this  element  of  vindictive  damages, 
because  of  the  misleading  character  of  the  plaintiff's  instruc- 
tion. It  will  be  seen  from  what  has  already  been  said,  that 
Tnomas  Mackin  could  have  been  found  guilty  under  the  facts 
in  evidence,  and  still  be  liable  for  actual  damages  only;  that 
is  to  say,  if  by  levying  on  the  furniture,  knowing  of  appel- 
lee's claim  for  ownership,  or  by  retaining  it  with  knowledge 
of  such  claim  after  it  had  been  seized,  he  meant  in  good  faith 
to  test  her  title  to  it,  then,  even  if  mistaken  and  found  guilty 
of  trespass,  he  would  be  liable  to  appellee  for  compensatory 
damages  only,  and  such  also  would  be  the  limit  of  the  dam- 
age, if,  in  issuing  the  warrant,  he  intended  only  to  levy  on  the 
goods  of  Frances,  and  his  agents  knowingly  levied  on  the 
goods  of  appellee. 

The  defendant  John  Mackin,  on  the  other  hand,  who  was 
clearly  shown  to  have- been  present  at  the  taking  of  the  goods 
and  to  have  participated  in  any  acts  of  an  aggravating  char- 
acter which  took  place,  and  who  directed  the  taking  of  appel- 
lee's trunks  after  he  was  informed  that  they  were  no  part  of 
the  household  furniture  of  Frances,  but  contained  the  indi- 
vidual wearing  apparel  of  appellee,  would  be  liable  to  punitive 
damages  if  the  jury  believed  that  the  manner  of  the  taking  or 
the  circumstance  of  seizing  appellee's  clothing  evidenced 
malice  on  his  part,  or  a  wanton  and  reckless  disregard  of  ap- 
pellee's rights.  The  two  defendants  might  be  found  guilty — 
should  in  fact  be  found  guilty — if  appellee's  mortgage  was  for 
value  and  honafide^  but  Thomas  Mackin  could  not  be  punished 
for  John's  or  Keegan's  violence  of  manner  or  reckless  or 
wanton  conduct,  unless,  with  full  knowledge  of  all  the  facts, 
he  adopted  or  ratified  their  acts,  and  availed  himself  of  the 
benefit  or  advantage  which  such  acts  gained  for  him.  Such 
being  the  conditions,  the  following  instruction  was  given  at 
appellee's  request: 
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"  13.  If  from  the  evidence,  under  the  instructions  of  the 
court,  the  jury  find  the  defendants  guilty,  as  charged  in  the 
declaration,  then,  if  the  jury  further  find  from  the  evidence 
that  the  taking  of  the  property  was  done  under  such  circum- 
stances, or  in  such  manner,  as  evidenced  a  disposition  on  the 
part  of  defendants  to  maliciously  and  wantonly  possess  them- 
selves of  such  property,  regardless  of  the  plaintiff's  rights 
tliereto,  then  the  jury  are  not  confined  in  their  estimate  of  dam- 
ages to  the  actual  damage  shown  by  the  evidence  to  have  been 
done  to  the  property  taken,  but  they  may  assess  in  addition 
thereto  such  punitive  or  exemplary  damages,  as  to  the  jury 
shall  seem  just  and  proper  in  view  of  all  the  evidence  in  the 


case." 


This  instruction  in  no  way  distinguishes  between  the  proof 
necessary  to  authorize  punitive  damages  against  Thomas 
Mackin,  and  that  which  warrants  such  damages  against  John. 
It  contains  no  hypothesis  that  Thomas  had  authorized  or 
approved  of  the  circumstances  or  conduct  shown  by  the  evi- 
dence, which  would  justify  the  assessment  of  such  damages  in 
the  case.  The  jury  might  well  infer,  and  no  doubt  did  under- 
stand, from  the  instruction,  that  the  wilful  taking  of  appellee's 
apparel  by  John  Mackin  and  Keegan,  taken  in  connection 
with  the  fact  that  it  was  retained  with  the  other  goods 
seized  till  the  rent  was  paid,  was  enough  to  establish  a  dispo- 
sition on  the  part  of  both  defendants  to  maliciously  and  wan- 
tonly possess  themselves  of  appellee's  property,  without  regard 
to  the  question  whether  Thomas  Mackin  knew  the  clothes 
had  been  taken  or  were  being  detained.  Thus  Thomas  is 
made  liable  for  liis  co-defendants'  wrongful  conduct,  without 
having  authorized  it,  or  knowingly  approved  of  it.  The  mis- 
leading tendency  of  this  instruction  is  cured  by  no  other 
instruction  given  in  the  case.  The  jury  were  nowhere  told 
that  they  must  find  that  Thomas  Mackin  knew  of  the  taking 
and  detaining  of  appellee's  trunks,  and  approved  of  it,  or  that 
he  authorized  or  approved  of  other  conduct  of  Keegan  and 
John  Mackin  which  showed  wantonness  or  recklessness,  and 
authorized  exemplary  damages,  before  they  could  assess  such 
damages  against  him.  See  Partridge  v.  Brady,  7  111.  App. 
639;  Arasmith  v.  Temple,  11  111.  App.  39. 
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We  tliink  there  was  error  also  in  the  court's  refusing  to 
allow  appellant's  counsel  to  ask  appellee  on  cross-examination 
what  her  motive  was  in  taking  the  chattel  mortgage  from  her 
parents.  The  sabject  was  one  for  legitimate  cross-examina- 
tion when  the  question  was  asked,  as  appellee  had  stated  her 
purchase  of  the  goods  under  the  mortgage  sale  on  the  direct. 

The  court's  ruling  that  if  there  was  a  legal  consideration 
for  the  mortgage,  it  made  no  difference  what  the  intention  or 
motive  was  in  taking  it,  was  an  erroneous  statement  of  the 
law,  and  it  is  not  defended  by  counsel  for  appellee.  It  is 
argued,  however,  that  there  was  no  error,  as  the  court  told 
counsel  when  he  stated  his  offer  of  proof  to  "ask  his  question," 
and  counsel  did  not  ask  the  witness  further.  We  think  it 
plainly  apparent  from  the  context  that  the  court  in  so  stating 
did  not  intend  to  rule  that  questions  on  that  subject  were 
admissible,  but  to  indicate  to  counsel  that  he  preferred  to  rule 
on  questions  than  on  offers  of  proof.  iN'either  does  the  sug- 
gestion that  counsel  for  appellant  had  other  opportunities  on 
tho  trial  for  going  into  the  motive  of  appellee  in  taking  the 
mortgage,  which  he  did  not  avail  himself  of,  meet  the  objec- 
tion. Counsel  having  obtained  the  ruling  of  the  court  that 
such  proof  as  he  sought  to  introduce  was  incompetent,  and 
having  saved  his  exception,  was  not  bound  to  press  the  ques- 
tiou  further  in  order  to  preserve  the  error.  He  was  at  lib- 
erty to  rest  on  that  exception.  Anglo-American  Packing  Co. 
V.  Baier,  20  111.  App.  376. 

The  judgment  of  the  Circuit  Court  will  bo  reversed  for  the 
error  indicated  and  the  case  remanded  for  a  new  trial. 

Beversed  and  remanded. 


35    823 


35    223 
86      62 


G£OBG£  EdMANSON  68  443 

V. 

A.  H.  Andkews  &  Co. 

Pradfce— 'Leading  Questiona — Identify— Ftiidsl  Facie  Evidence  qf, 

1.    A  general  objection  is  not  enough  to  raise  the  point  that  a  question 
» leading. 
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2.    That  one  at  the  office  of  a  party  to  a  suit  is  pointed  out  ad  the  party 
himself,  is  prima  facie  evidence  of  identity. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Young  &  Makeel,  for  appellant 
Messrs.  Cbatty  Bros.  &  Ashobaft,  for  appellee* 

Gary,  P.  J.  This  is  one  of  the  numerous  class  of  eases  in 
which  the  verdict  of  a  jury  is  final;  confiicting  evidence,  and 
no  error  in  law. 

The  first  matter  complained  of  in  the  brief  of  the  appellant, 
is,  that  the  court  asked  a  witness  for  the  appellees  who  testi- 
fied to  a  conversation  with  one  whom  he  supposed  to  be  the 
appellant,  in  the  office  of  the  appellant,  ''Was  he  pointed  out 
to  you  there  as  being  Mr.  Edmanson?"  To  which  the  witness 
replied,  *'  Yes,  I  believe  they  told  me  that  was  Mr.  Edmanson." 

It  might  be  enough  to  say  that  the  record  shows  no  excep- 
tion taken  to  this  matter;  and  the  witness  further  identified, 
not  absolutely,  but  to  the  best  of  his  belief,  the  appellant  in 
court,  as  the  person  with  whom  ho  conversed.  The  question 
was,  however,  only  objectionable  as  being  leading;  the  testi- 
mony was  competent     2  Ph.  Ev.  Cow  &  H.  509,  side  p. 

A  couple  of  leading  questions  were  also  objected  to  generally 
and  exceptions  taken.  If  that  testimony  had  been  important, 
which  it  was  not,  a  general  objection  is  not  enough  to  raise 
the  point  that  the  questions  were  leading.  Nat  Bk.  v.  Dun- 
bar, 118  111.  625. 

There  is  no  error  and  the  judgment  is  affirmed. 

Jvdgment  affirmecL 
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John  Buehler 

V. 

John  C.  Galt  and  W.  K.  Galt. 

Negotiable  Jnsirumeni — Check — Delivery — Mailing — Recovery  qf— Can- 
cellation— Proposition  of  Law — Agency. 

1.  The  making  of  a  check  and  having  the  Rame  certified  by  a  bank 
paBseR  no  title  to  the  funds  on  which  the  check  is  drawn  to  the  person 
named  as  the  payee  thereof,  until  delivery. 

2.  The  title  to  a  check,  not  mailed  at  the  request  of  the  payee  or  drawee, 
remains  in  the  sender  during  its  transmission. 

3.  It  being  shown  that  under  the  postoffice  regulations  the  sender  of  a 
letter  may,  before  delivery  thereof,  regain  passession  of  the  same,  the  pre- 
sumption ^ill  be,  in  the  absence  of  evidence  to  the  contrary,  that  such 
possession  in  a  given  case  was  through  lawful  means. 

4.  This  court  will  take  judicial  notice  of  postoHice  regulations. 

5.  Delivery  of  an  instrument  is  not  presumed  from  the  fact  of  it^  execu* 
tion.  While  the  maker  retains  the  custody  of  the  instrument,  the  inference 
is  that  ft  has  not  been  delivered ;  and  unless  there  is  evidence  to  put  a  party 
on  notice  that  it  has  been  delivered,  he  may  legally  deal  with  the  inntru- 
ment,  on  the  assumption  that  it  has  never  passed  from  the  custody  of  the 
maker. 

[Opinion  filed  January  22,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KicHABD  W.  Cliffoed,  Judge,  presiding. 

Appellees  were  co-partners  doing  business  in  New  York; 
Doering  &  LeCIair  were  partners  in  the  galvanized  iron  busi- 
ness in  Chieago,  and  as  such  partners  became  indebted  to 
appellees,  for  which  indebtedness  appellees  held  the  firm's 
acceptance,  which  was  overdue  and  had  gone  to  protest.  In 
the  forepart  of  April,  1888,  Doering  &  LoClair  dissolved  part- 
nership, and  as  a  part  of  the  agreement  of  dissolution  a  check 
drawn  by  Doering  on  appellant  as  bauker,  payable  to  John 
Gault  &  Son,  the  appellees,  for  $417,  was  placed  in  the  hands 
of  one  Walther,  who  was  acting  as  attorney  for  both  Doering 
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and  LeCIair  in  the  matter  of  tlie  dissolution,  for  the  purpose 
of  having  it  transmitted  to  appellees  in  payment  of  the  indebt- 
edness due  them  from  said  firm.  Walther  presented  the 
check  to  the  appellant's  bank,  and  had  the  same  certified,  and 
afterward  inclosed  it  in  a  letter,  written  by  him,  and  placed  in 
an  envelope  addressed  to  appellees,  and  on  April  14th  depos- 
ited the  letter  in  a  United  States  mail  box  in  Chicago,  iu 
presence  of  both  Doering  and  LeClair. 

The  letter  was  in  the  name  of  Doering,  and  stated  that  the 
check  inclosed  was  to  settle  the  demand  of  Gait  &  Son  against 
Doering  &  LeClair.  Shortly  after  the  mailing  of  the  letter 
one  McCamly,  the  agent  of  appellees,  was  in  Chicago,  and  had 
a  telegram  from  appellees,  telling  him  that  the  note  was  pro- 
tested, and  directing  him  to  see  the  firm  about  it,  and  he  did 
see  Doering,  and  was  told  by  him  that  the  check  had  been 
sent  to  appellees.  In  about  ten  days  McCamly  heard  from 
appellees  that  the  check  had  not  been  received  by  them,  and 
tlicn  he  called  on  LeClair  about  it,  and  upon  inquiry  the 
letter  was  traced  to  the  postofEce  as  having  been  mailed  to 
Now  York,  and  by  return  mail  to  Chicago. 

About  April  21,  1888,  Doering  produced  the  check  in 
question  at  the  bank,  and  asked  that  it  be  canceled,  and  that 
he  be  re-credited  with  the  amount,  which  was  done,  the  bank 
taking  the  check  into  its  possession.  The  bank  had  no  knowl- 
edge as  to  what  had  been  done  with  the  check  after  it  was 
certified,  and  asked  Doering  no  questions  when  it  was  pre. 
sented  for  cancellation.  Doering  subsequently  drew  out  the 
amount  of  the  re-credit  which  had  been  given  him  on  the  J 

cancellation  of  the  check.  On  the  trial,  whicli  was  by  the 
court,  the  jury  being  waived,  there  was  a  finding  for  the 
appellees,  and  judgment  thereon. 

Messrs.  Goldzter  &  Kodoebs,  for  appellant.  - 

Tlie   rule  is   that  '*  a  check  has  no  validity  until  actually 

delivered  to  the  payee."     Bolles  on  Banks,  Sec.  60;  Cowing 

V.  Altnian,  71  N.  Y.  435;  National  Bank  v.  Strang,  72  111. 

659. 

What  is  here  called  delivery  is  also  comprised  in  the  term 

of 'Mssuiug"a  check.     And  the  rules  governing  checks  in 
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tliat  respect  are  laid  down  as  follows :  "  As  promissory  notes 
and  deeds  require  delivery  to  complete  their  validity  as 
between  tlie  immediate  parties  to  the  same,  so  also  does  a 
check  require  delivery  or  as  it  is  more  commoply  called, '  issu- 
ing.' It  is  said  that  a  check  is  issued  when  it  is  in  the  hands 
of  any  person  entitled  to  demand  cash  for  it."  Morse  on 
Banks  and  Banking,  Sic.  390;  Grant  on  Bankers,  page  16;  Ex 
parte  Bignold,  1  Deac.  735. 

Tims,  where  a  parcel  containing  negotiable  insti-uments  was 
left  in  charge  of  a  servant  addressed  to  the  payee  with  direc- 
tions to  deliver  to  the  postman,  it  is  not  a  delivery.  Kex  v. 
Lambton,  5  Price,  428. 

So  also,  if  it  is  placed  by  the  drawer  or  maker  in  the  hands 
of  his  agent  for  delivery,  it  is  still  undelivered  as  long  as  it 
remains  in  his  hands  and  may  be  recalled.  Daniel  on  Neg. 
Insts.  Sec.  63;  DeVrios  v.  Shumat,  53  Md.  216. 

Messrs.  Hoyne,  Follansbee  &  O'Connor,  for  appellees. 

MoBAN,  J.  The  making  of  a  check,  and  having  the  same 
certified  by  a  bank,  passes  no  title  to  the  funds  on  which  the 
check  is  drawn  to  the  person  named  as  payee  of  the  check. 
Until  the  check  is  delivered,  no  right  accrues  by  virtue  thereof 
to  the  payee.  Was  this  check  ever  delivered  to  appellees? 
The  placing  of  the  check  by  Doering  in  the  hands  of  Walther,. 
to  be  forwarded  to  appellees,  does  not  constitute  a  delivery, 
because  Walther  was  not  the  agent  of  appellees,  but  of  Doer- 
ing; and  there  was  no  time,  up  to  the  moment  when  it  was 
deposited  in  the  mail  box,  when  Doering  might  not  have  had 
it  returned  to  him,  on  his  demand. 

In  depositing  the  letter  in  the  box  Walther  was  acting  for 
Doering,  for  the  letter  was  in  Doering's  name,  and  states  that 
the  check  is  sent  to  pay  appellees,  because  by  his  agreement 
with  LeClair  he  is  to  pay  the  note.  The  delivery,  then,  if 
there  was  one,  consisted  in  depositing  the  check  in  the  mail 
box,  inclosed  in  the  letter  addressed  to  appellees.  This  did 
not,  incur  opinion,  constitute  a  delivery  of  the  check  to  appel- 
lees, under  the   facts  of  this  case.     If  this  check  had  been 
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mailed  to  appellees  by  their  direction  or  in  response  to  their 
request,  for  the  purpose  of  paying  the  note  which  they  held, 
there  would  no  doubt  be  good  ground  for  saying  that  the  title 
thereto  passed  to  them  when  it  was  mailed,  and  thatihe  deposit 
in  the  mail  box  would  constitute  a  delivery.  But  there  is  in  this 
caseno  claim  that  appellees  requested  or  directed  the  forwarding 
of  this  checki  or  that  it  was  drawn  or  mailed  with  tlieir 
knowledge.  The  rule  stated  in  Morse  on  Banking,  Sec.  305, 
and  which  seems  to  be  founded  in  reason  and  based  on  respect- 
able authority,  is  as  follows:  "The  title  is  in  the  sender  until 
the  check  come.^  to  the  hands  of  the  drawee,  unless  the  latter 
has  requested  the  sender  to  forward  money  to  him  by  mailing 
check;  in  that  case,  the  title  vests  in  the  drawee  when  the 
check  is  placed  in  the  mail,  according  to  his  directions.  Talbot 
V.  Bank  of  Rochester,  1  Ilill,  295;  Graves  v.  The  American 
Exch.  Bank,  17  N.  Y.  207. 

Appellees  contend  the  delivery  of  a  note  or  deed  is  complete 
when  the  maker  or  grantor  has  parted  with  his  dominion  over 
it,  with  intent  that  it  shall  pass  to  the  grantee  or  ]  ayee,  and 
they  cite  th )  case  of  Kirkman  &  Luke  v.  The  Bank  of  America, 
2  Caldwell,  (Tenn.)  397,  where  the  title  to  a  note  which  was 
lost  in  the  mail,  was  held  to  vest  in  the  payee  from  the  time  it 
was  deposited  for  transmission.  The  facts  of  the  case  show, 
however,  that  the  note  was  deposited  in  the  mail  with  three 
other  notes,  under  an  agreement  that  notes  indorsed  were  to 
be  forwarded  to  the  payees,  but  no  particular  indorsers  were 
agi'eed  upon,  and  the  only  question  open  was  whether  the 
payees  would  assent  to  the  indorsers.  It  further  appeared 
that  when  the  payee  learned  of  the  loss  they  procured  a  dupli- 
cate and  took  steps  to  collect  the  note.  The  case  stands  on 
its  own  peculiar  facts. 

In  this  case  it  is  not  to  be  assumed  tliat  Doering  parted  with 
dominion  over  the  check  by  depositing  it  in  the  street  letter 
box.  ^We  are  bound  to  notice  judicially  the  postoffice  regu- 
lations, as  well  those  which  authorize  the  sender  of  the  letter 
to  stop  its  transmission  at  any  point  before  it  has  reached 
the  hands  of  the  person  to  whom  it  is  addressed,  and  get  it 
back  into  his  own  hands,  upon  complying  with  certain  condi- 
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tions,  as  the  rnle  which  makes  the  deposit  of  a  letter  in  a  mail 
box  on  the  street  corner  a  mailing  of  the  same.  See  Laws  and 
Regulations  of  Postoffice,  Sees.  531  and  533. 

It  is  not  shown  by  the  evidence  how  Doering  regained  pos- 
session of  the  letter  and  check,  but  these  rules  of  the  post- 
office  show  a  lawful  method  by  which  ho  may  have  done  it, 
and  in  the  absence  of  e(vidence  showing  the  contrary,  we  are 
bound  to  presume  that  he  did  regain  it  in  a  lawful  manner. 

Tlie  principle  already  stated,  that  the  title  to  a  check  not 
mailed  at  the  request  of  the  payee  or  drawee,  remains  in  the 
sender  during  transmission,  compels  the  assumption  that  the 
postoffice  is  to  be  regarded  as  the  agent  of  the  sender,  and 
the  effect  of  these  regulations,  giving,  as  they  do,  the  sender 
power  to  stop  and  recall  a  letter  sent,  goes  far  to  support  that 
assumption,  and  to  establish  that  the  delivery  of  a  letter  into 
the  hands  of  the  postal  authorities,  is  not  in  all  cases  to  be 
regarded  as  a  delivery  to  the  one  to  whom  it  is  addressed. 

The  effect  of  a  somewhat  similar  regulation  of  the  French 
postoffice  was  held  in  England  to  constitute  the  postoffice 
the  agent  of  the  sender,  till  the  point  was  reached,  ajter 
which  the  sender  could  not  regain  the  letter  from  the  postal 
authorities.  Ex  parte  Cote,  In  re  Deveze,  L.  R.  9  Chy.  App.  31. 

We  are  then  of  opinion  that  in  this  case  the  postoffice  was 
the  agent  of  Doering,  at  all  times  from  the  deposit  of  the 
letter  in  the  box,  till  its  re-delivery  in  Chicago,  and  that  at  no 
time  was  the  letter  or  check  in  the  hands  of  the  agent  of 
appellees.  Therefore  appellees  never  had  title  to  the  check, 
and  were  not  entitled  to  maintain  this  action.  But  upon  the 
rule  stated  in  appellant's  fifth  proposition  of  law,  which  the 
court  refused,  we  think  appellant's  defense  to  the  action  was 
complete.     Said  proposition  was  as  follows : 

^^  The  court  holds,  as  a  matter  of  law,  that  the  possession  of 
a  check  by  the  drawer  raises  a  presumption  that  it  has  not 
been  delivered  to  the  payee,  and  that  unless  notice  of  a  dif- 
ferent state  of  facts  is  brought  home  to  the  banker  upon 
whom  the  check  is  drawn,  he  has  a  right  to  act  upon  that 
presumption  and  cancel  the  check  on  the  application  of  the 
drawer.'* 
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Delivery  of  an  instrument  Ib  not  presumed  from  the  fact  of 
its  execution.  Wiiile  the  maker  retains  the  castodj  of  the 
instrument,  the  inference  is  that  it  has  not  been  delivered, 
and  unless  there  is  evidence  to  put  the  party  on  notice  that 
it  has  been  delivered,  he  may  legally  deal  with  the  instru- 
ment on  the  assumption  that  it  has  never  passed  from  the  cus- 
tody of  the  maker.  What  principle  is  there  that  takes  a  certi- 
fied check  in  the  hands  of  the  drawer  out  of  this  general  rule  ? 

We  know  of  none,  and  must  say,  therefore,  that  the  court 
below  erred  in  refusing  to  hold  said  proposition  of  law. 
Abrams  &  Co.  v.  Union  National  Bank,  31  La.  Ann.  61. 

The  judgment  will  be  reversed  and  the  case  remanded. 

Meveraed  and  reirumded. 
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Charles  W.  Pardridge  and  Edwin  Pardridge 

V. 

Patrick  F.  Ryan. 

Partner fthip^-Aeeoun fa — Auditor — Evidence — Agreement  of  Counsel  as 
to  Questions  Asked — Oath — Waiver — Report — Exceptions — Chap.  1J7B.  S. 


1.  An  order  that  an  action  of  assumpsit  be  chan^d  to  that  of  accoant, 
has  no  effect  while  the  pleadings  remain  in  assumpsit.  Complaint  of  such 
action  primarily  made  herein  comes  too  late. 

2.  A  court  has  no  power  to  direct  the  parties  to  a  given  suit  how  they 
shall  proceed. 

3.  There  is  no  law  requiring  a  referee  to  be  sworn. 

4.  The  knowledge  of  an  attorney  that  an  auditor  is  a  master  in  chancery, 
and  the  taking  of  tefitimony  before  him  as  such,  he  likewise  knowing  that 
the  order  of  appointment  as  auditor  had  not  reached  him,  amounts  to  a 
waiver  of  the  fact  that  he  was  never  sworn  as  such. 

5.  The  appointment  of  a  referee  to  try  a  common  law  controversy  stands 
upon  the  same  reason  as  the  reference  to  a  mai<ter  of  a  similar  controversy 
in  chancery,  and  the  proceedings,  founded  upon  the  same  necessity,  should 
be  similar. 

6.  Upon  an  agTeement  of  counsel  in  proceedings  before  a  referee  touch- 
ing the  taking  of  accounts,  that  objections  to  questions  asked  should  be 
taken  down,  but  should  not  be  passed  upon  by  him,  and  that  they  should 
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be  reserved  in  the  testimony  when  it  came  before  the  court  if  either  party 
wanted  to  raise  the  questions,  an  exception  will  not  lie  to  the  referee*d 
report  unless  it  affirmatively  shows  that  a  wronj?  result  has  been  reached. 

7.  Whatever  surplusiige  such  report  contains,  not  so  connected  in 
torme  with  the  other  matter  that  it  may  not  be  stricken  out  without  chang- 
ing the  meaning  of  what  is  left,  m:iy  be  rejected.  And  so  treating  such 
report,  the  finding  upon  the  main  issue  between  the  parties  stands,  like  the 
verdict  of  a  jury  upon  conflicting  evidence,  as  a  finality. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tLe 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Bbandt  &  IIoffman,  for  appellants. 

Messrs.  Dctncan  &  Gilbert,  for  appellee. 

Where  the  cause  is  not  strictly  referable,  a  party  who  con- 
sents to  a  reference  is  concluded  by  the  order  of  reference. 
Harris  v.  Bradsliawi  18  Johns.  26;  Armstrong  v.  Percy,  5 
Wend.  635. 

In  Smith  v.  Minion,  1  Coxe  (N.  J.),  16,  which  was  an 
action  of  slander  that  by  consent  was  referred,  upon  the 
report  coming  in  the  defendant  contended  that  under  the 
declaration  there  could  be  no  recovery;  after  dis[>08iiig  of 
some  collateral  question  the  couii:  say :  ^^  Again,  putting  all 
this  out  of  the  question,  we  are  clearly  of  opinion  that  it  is 
not  competent  for  a  party  who  submits  to  a  reference,  and 
agrees  that  judgment  shall  be  entered  and  execution  issue,  to 
come  forward  at  this  stage  and  take  exception  to  the  declara- 
tion. The  defendant's  counsel  were  called  upon  to  show  a 
case  where,  after  an  award  made  upon  a  reference  by  consent, 
the  coui*t  even  looked  into  the  declaration  to  see  if  the  action 
was  sustainable.  The  opinion  of  Lord  Chancellor  Hardwick, 
in  the  case  of  Medcalf  v.  Ives,  1  Atkyne,  63,  seems  decidedly 
the  other  way.  No  such  precedent  has  been,  or  we  believe 
can  be  found,  and  this  court,  under  the  circumstances  of  this 
case,  feel  no  inclination  to  make  one.  The  consent  of  parties 
that  judgment  shall  be  entered,  is  in  the  nature  of  a  release 
of  errors^  and  the  plaintiff  here  is  acting  manifestly  contrary 
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to  his  agreement  of  record;  the  court  will  not  listen  to  sucli 
an  allegation."  See,  also,  Forseth  v.  Shaw,  10  Tjng  (Mass.), 
256. 

There  seems  to  be  no  adj;adication  in  this  State  as  ta  the 
effect  of  failare  to  take  the  oath  by  the  auditors  where  the 
parties  appear  and  proceed  with  the  hearing  withoat  making 
objection  or  raising  the  question;  but  we  have  authority  on 
so  closely  analogous  questions  as  to  be  fairly  considered 
directly  in  point. 

Section  3,  chapter  10,  Kev.  Stats.  111.,  on  "  Arbitrations  and 
Awards,"  is  as  follows : 

"  Before  proceeding  to  hear  any  testimony  in  the  canse  the 
arbitrators  shall  be  sworn  faithfully  to  hear,  examine  and 
determine  the  canse  according  to  the  principles  of  equity  and 
justice,  and  to  make  a  true  and  just  award  according  to  the 
best  of  their  understanding;  which  oath  may  be  administered 
by  any  officer  authorized  to  administer  oaths." 

By  the  wording  of  this  latter  clause  the  requirement  of  the 
oath  is  equally  as  imperative  as  in  the  case  at  bar,  under  the 
qupted  Sec  7  of  Chap.  2. 

The  only  instance  in  which  the  higher  courts  of  this  State 
have  passed  upon  the  point  at  issue,  so  far  as  we  have  been 
able  to  find,  is  the  case  of  K.  &  S.  R  K.  Co.  v.  Alfred,  3  111. 
App.  511,  where  one  of  the  points  made  against  the  award  of 
the  arbitrators  was  that  they  were  not  sworn.  In  that  case 
the  Appellate  Court,  at  page  515,  used  the  following  lan- 
guage : 

"  There  is  a  conflict  of  authority  as  to  whether  the  statute 
award  is  valid  if  the  arbitrators  be  not  sworn,  whore  the  stat 
ute  directs  they  shall  be.  In  Louisiana  and  Kentucky  it  has 
been  held  that  the  award  is  void  if  they  be  not  sworn."  Over- 
ton V.  Alpha,  13  La.  Ann.  558;  Fibber  v.  Mosley,  1  Littell, 
247;  Lile  v.  Barnett,  S  Bibb,  166. 

*'In  New  Jersey  it  has  been  decided  both  ways."  Ford  v. 
Potts,  1  Halst.  393;  Inslee  v.  Flagg,  2  Dutcher,  368. 

"  In  New  York,  Missouri  and  Wisconsin,  and  perhaps  other 
States  (Massachusetts  should  be  included,  and  the  United 
States  Supreme  Court  as  well),  it  is  held,  and,  we  think,  with 
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l)etter  reason,  that  the  parties  may  waive  the  requirement 
of  the  statute,  and  that  if  they  tacitly  go  on  with  the  hearing 
before  unsworn  arbitrators  they  shall  be  deemed  to  have  so 
waived  the  swearing."  Howard  v^  Sexton,  1  Denio,  440;  same 
case,  4  Const.  157;  Browning  v.  Wheeler,  24  Wend.  258; 
Tucker  v.  Allen,  47  Mo.  488;  Hill  v.  Taylor,  15  Wis.  190; 
see,  also,  Newcomb  v.  Wood,  Sup.  Ct.,  U.  S.  Central  Law 
Journal,  Vol.  8,  p.  175. 

"It  would  certainly  be  a  fraud  for  one  of  the  parties 
noticing  the  omission  to  keep  silent,  and  if  the  award  should 
be  favorable  to  still  remain  silent,  but  if  unfavorable  to  move 
to  set  it  aside  because  of  the  undisclosed  omission;  and  wo 
arc  not  disposed  to  consider  the  neglect  a  fatal  one,  even  on  a 
motion  for  judgment  under  the  statute." 

This  case  was  reversed  in  the  Appellate  Court,  and  under  a 
certificate  of  importance  went  to  the  Suprem3  Court,  where 
it  appeared  as  Alfred  v.  K.  &  S.  W.  R  R  Co.,  92  111.  609; 
and  in  tlie  Supreme  Court  no  question  whatever  was  raised 
upon  the  score  that  the  arbitrators  had  not  been  sworn.  See, 
also,  R,  R  I.  &  St.  L.  R  R  Co.  v.  McKinley,  64  111.  338; 
Kdwards  v.  Edwards,  31  III.  474;  Cornelius  v.  Boncher,  32 
Breese. 

In  the  case  of  Cochran  v.  Bartle,  8  Western  Reporter,  707, 
decided  by  the  Supreme  Court  of  Missouri,  in  March,  1887, 
and  in  which  the  Missouri  cases  cited  by  ap]iellant'8  counsel 
are  expressly  commented  upon,  the  point  made  was  that  the 
uMrard  was  void  and  had  no  binding  fore?,  because  the  arbitra- 
tors were  not  swoni.  That,  also,  was  a  case  like  the  case  at 
bar,  in  which  the  statute  of.  Missouri  required  the  arbitrators 
to  tiike  an  oath.     There  the  court  say : 

"  The  defendant,  in  his  answer,  resists  its  enforcement,  on 
the  ground  that  neither  the  arbitrators  nor  witnesses  were 
sworn;  that  the  awar^  is  not  specific  enough  to  bo  enforced,  and 
did  not  embrace  all  matters  referred  for  arbitrament.  On  a 
trial  had  before  the  court,  sitting  as  a  jury,  judgment  was 
rendered  for  the  plaintiff,  from  which  the  defendant  has 
9p|X3aled,  and  assigns,  among  other  grounds  of  error,  the 
action  of  the  court  in  giving  and  refusing  instructions.     The 
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court  tried  tlie  case  upon  the  theory,  as  shown  by  the  instruc- 
tions given,  that,  if  the  parties  to  the  arbitration  waived  the 
swearing  of  the  arbitrators  and  witnesses,  the  award  could  not 
be  assailed  on  the  ground  that  tliey  were  not  sworn.  If  tliis 
theory  is  correct,  and  if  there  is  evidence  in  the  case  tending 
to  show  such  waiver,  the  court  did  not  err  in  giving  the 
Instructions  complained  of. 

That  the  theory  adopted  by  the  trial  court  was  the  cor- 
rect one,  is  established  by  the  case  of  Tucker  v.  Allen,  47 
Mo.  491,  where  it  is  held  that  notwithstanding  tlie*  statute 
requiring  arbitrators  to  be  sworn,  the  parties  might  waive  the 
taking  of  the  oath,  and  that  the  failure  of  the  arbiti'atora  to 
take  the  oath  in  case  of  such  waiver,  would  not  invalidate 
their  award;  and  the  doctrine  of  the  New  York  courts  was 
approvingly. referred  to,  where  it  is  held  that  such  waiver 
might  either  be  express  or  inferred  from  surrounding  circum- 
stances, as  where  the  parties  proceed  to  a  hearing  witliout 
objection."  The  same  principle  is  announced  in  tlie  following 
authorities  :  Howard  v.  Sexton,  1  Dcnio,  440;  Newcomb  v. 
Wood,  97  U.  S.  681  (Bk.  24,  L.  Ed.  1885). 

^'  In  the  case  last  cited  it  is  said:  ^  The  objection  that  the 
arbitrators  were  not  sworn  is  waived  by  the  plaintiff  in  error 
by  appearing  and  going  to  trial  without  requiring  an  oath  to  be 
administered.  If  the  witnesses  had  not  been  sworn  the  waiver 
of  that  defect  under  the  same  circiAnstanccs  would  have  been 
equally  conclusive.* 

"  Counsel  liave  cited  us  the  cases  of  Toler  v.  Ilayden,  10 
Mo.  400;  Bridgeman  v.  Bridgcman,  23  Mo.  272;  Walt  v. 
Iluse,  38  Uo,  210;  Fassett  v.  Faseett,  41  Mo.  510;  Frisscll  v. 
Fickes,  27  Mo.  557,  as  being  opposed  to  the  case  of  Tucker 
V.  Allen,  supra.  This  point,  we  think,  is  not  well  taken,  as 
an  examination  of  the  cases  shows  the  question  of  waiver  was 
not  before  the  court  in  any  of  them,  nor  in  any  manner 
referred  to;  and  that  they  only  decide  that  every  submission 
to  arbitration  which  is  in  writing,  is  to  be  regarded  as  a  sub- 
mission under  the  statute  which  requires  that  the  aibitrators 
should  be  sworn. 

It  is  also  insisted  that  the  court  erred  in  refusing  instruc- 
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tioQS  asked  by  defendant,  to  the  effect  that,  although  the 
court  might  believe  that  defendant  waived  the  taking  of  the 
oath  by  the  arbitrators,  unless  the  court  further  believed  that, 
at  the  time  of  such  waiver,  defendant  did  not  know  that  the 
statute  required  the  arbitrators  to  be  sworn,  in  law  there  was 
no  waiver.  It  is  a  well  recpgnized  maxim  that  every  one  is 
presumed  to  know  the  law,  and  that  ignorance  of  the  law 
does  not  excuse.  While  the  defendant  testified  that  he  did 
not  know  that  it  was  necessary  for  the  arbitrators  to  be  sworn, 
he  does  not  testify  that  his  action  would  have  been  otherwise 
than  it  was^  had  ho  known  it,  or  that  he  would  have  required 
them  to  take  the  oath.  In  the  case  of  Grafton  Company  v. 
McCully,  7  Mo.  App.  580,  it  is  said  that  *the  administration 
of  the  oath  to  arbitrators  may  be  waived;  and  that  if  this  is 
done,  it  is  immaterial  that  the  parties  did  not  know  that  'the 
statute  prescribed  an  oath.' 

.  In  Manard  v.  Freder,  7  Cush.  250,  the  Supreme  Court  of 
Massachusetts  say:  "  Parties  can  not  be  permitted  to  lie  by, 
making  no  objection  to  the  forms  and  mode  of  proceeding 
before  the  arbitrators,  taking  their  chances  for  a  favorable 
result,  and  when  they  find  the  award  to  be  adverse,  avail 
themselves  of  such  grounds  to  get  rid  of  it  In  such  cases 
silence  is  acquiescence,  and  amounts  to  a  waiver  of  all  objec- 
tions to  irregularities  in  the  proceedings." 

The  objection  that  the  arbitrators  were  not  sworn  was 
waived  by  the  plaintiff  in  error  by  appearing  and  going  to 
trial  without  I'equiring  an  oath  to  be  administered.  If  the  wit- 
nesses had  not  been  sworn  the  waiver  of  that  defect  under  the 
circumstances  would  have  been  equally  conclusive.  Edwards, 
Keferees,  p.  107;  Morse,  Arbitration  and  Award.  172.  In 
Howard  v.  Sexton,  1  Denio,  440,  Bronson,  Ch.  J.,  said  : 

"  It  is  not  denied  tliat  there  was  a  statute  submission  (K. 
S.,  541,  Sec.  1),  but  tlie  argument  for  the  defendant  is  that 
I>eean8e  the  arbitrators  were  not  sworn  (Sec.  4)  the  whole  pro- 
ceeding before  them  was  coram  nonjudice;  or  at  least  that  it 
was  not  a  statute  arbitration,  and  consequently  there  was  no 
authc>rity  to  swear  the  witnesses,  as  there  would  have  been, 
had  tlie  arbitrator  been  sworn.     Such  is  not  my  opinion. 
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True,  the  statute  says  tlio  arbitrators  shall  bo  sworn ;  but  that, 
like  similar  provisions  in  relation  to  judgos  and  jnrors,  was 
only  intended  to  secure  to  the  parties,  if  either  of  them 
desired  it,  a  hearing  and  decision  by  persons  sworn  to  a  faith- 
ful discharge  of  their  duties.  I  can  not  suppose  that  the 
Legislature  intended  to  prohibit  the  parties  from  waiving  the 
oath  to  the  arbitrators,  nor  that  going  on  hy  consent  wit/u>ut 
the  oath  changes  the  legal  charar-ter  of  the  tvihunalP 

In  Day  v.  Hammond,  57  N.  Y".  479,  the  submis^^ion  was  on 
condition  that  six  days  notice  of  time  and  place  of  meeting 
should  bo  given  to  hear  and  determine  the  claims  in  dispute. 

The  facts  show  that  no  notice  was  given  of  cither  time  or 
place,  and  complaining  party  did  not  appear  or  consent. 

The  New  York  Rev.  Stats,  required  the  oath  as  ours  does. 
The  court  say:  "The  first  subject  of  inquiry  is  whether  Slay- 
ter's  failure  to  take  the  statutory  oath  invalidates  the  award 
so  completely  as  to  make  it  a  nullity,  or  whether  it  is  an  irreg- 
ularity which  leaves  the  award  in  force  until  set  aside  by  tlie 
court,  or  whether  it  is  of  no  legal  consequence. 

"On  this  point  there  is  a  great  conflict  in  the  decisions  of 
the  respective  States.  In  New  Jersey,  where  an  oath  of  office 
is  required  by  law  of  arbitrators,  an  award  made  without  tak- 
ing the  oath  is  a  nullity.  Combs  v.  Little,  3  Green  Ch.  310; 
Inslee  v.  Flagg,  2  Dutch.  368.  The  same  rule  prevails  in 
Kentucky  (Lile  v.  Barnett,  2  Bibb.  166);  so  in  Louisiana  (Over- 
ton V.  Alpha,  13  La.  Ann.  558;  Bethea  v.  Hood,  9  Id.  8S),  and 
in  Missouri  (Frissel  v.  Ficks,  27  Mo.  657;  Toler  v.  Hayden* 
18  Id.  399;  Fassett  v.  Smith,  41  Id.  516),  On  the  other  hand  it 
has  been  held  in  Vermont,  in  Wisconsin  and  in  Pennsylvania, 
that  the  oath  of  the  arbitrators  may  be  waived,  and  that  its 
absence  is  not  a  vital  or  jurisdictional  question.  Woodro  v. 
O'Connor,  28  Vt.  776;  Hill  v.  Taylor,  15  Wis.  190;  Otis  v. 
Northrup,  2  Miles,  350.  This  result  has  also  been  reached  in 
the  New  York  cases.  Browning  v.  Wheeler,  24  Wend.  258; 
Windship  v.  Jewett,  1  Barb.  Ch.  173;  Howard  v.  Sexton,  1 
Denio,  440;  S.  C,  4  N.  Y.  157.  The  defendant  insists  that 
the  question  did  not  come  up  directly  in  the  Last  case.  The 
principle,  however,  is  involved.     The  oath  can  not  be  waived 
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if  it  is  jurisdictional.  In  Islee  v.  Flagg,  the  case  of  HowarJ 
V.  Sexton  is  commented  upon,  and  the  decision  is  made  to 
rest  upon  the  ground  that  the  New  York  courts  hold  that  the 
agreement  of  the  parties  gives  the  arbitrator  jurisdiction,  and 
that  the  absence  of  the  oath  is  not  vital.  In  following  How- 
ard V.  Sexton,  this  court  must  hold  that  the  faihire  of  Slajter 
to  take  an  oath  as  arbitrator  was,  at  the  most,  an  irregularity 
and  could  be  waived.  There  was,  however,  in  the  present 
case,  no  waiver.  The  irregularity  continued  down  to  the  issu- 
ing of  the  award. 

"The  true  view  is  that  the  court,  acting  as  a  court  of 
equity,  should,  where  there  is  no  waiver,  set  aside  the  award 
on  proper  application.  The  statute  should  be  regarded  as 
having  some  practical  operation.  While  it  is  reasonable  to 
liold,  as  in  Howard  v.  Sexton,  that  the  parties  may,  by  mutual 
consent,  waive  the  statutory  provision,  yet  in  a  case  like  the 
present  where  there  is  no  evidence  whatever  of  waiver,  the 
correct  construction  of  the  statute  is  that  a  party  may  insist 
upon  the  observance  of  its  requirements;  anci  the  court  may, 
in  the  exercise  of  a  sound  discretion,  set  aside  the  award  for 
want  of  such  observance." 

It  will  be  observed  that  in  this  last  case  there  was  no  notice 
^ven  of  either  the  time  or  place  of  the  liearing  before  the 
arbitrators,  and  the  complaining  party  neither  appeared  nor 
consented  to  the  proceeding  and  consequently  there  would 
be  no  waiver.  But  the  reasoning:  of  the  court  sliowed  that  if 
those  elements  of  waiver  existed,  the  award  would  not  be 
impeached  because  of  the  failure  of  the  arbitrator  to  take 
the  prescribed  oath. 

In  Browning  v.Wheeler,  24  Wend.  257,  the  court  say  : 

"  This  is  not  a  jurisdictional  fact.  At  least  until  the  con- 
trary appear  it  must  be  intended  they  were  sworn,  or  that  the 
parties  waived  the  ceremony  by  not  objecting,  or  by  positive 
consent.  Jurisdiction  mean.-^  legal  power  to  make  the  judicial 
decision.  That,  in  the  case  of  arbitration,  is  conferred  by  del- 
egation from  the  parties." 

In  the  case  at  bar  the  power  to  the  auditors  proceeds  from 
the  appointment  by  the  court. 
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The  conclusion  to  be  deduced  from  the  foregoing  review  of 
the  anthorities  is,  that  since,  in  case  of  ordinary  arbitration 
the  jurisdictional  power  to  go  on  and  hear  and  determine  the 
matters  in  controversy  is  derived  from  the  consent  of  the  con- 
tending parties,  and  tliat  the  like  power  in  cases  such  as  the 
case  at  bar  is  derived  from  the  appointment  by  the  court, 
therefore,  in  neither  case  does  such  jurisdictional  power  depend 
upon  or  proceed  from  the  taking  of  the  oath.  The  taking  of 
the  oath  is  but  a  part  of  the  prescribed  ceremony  or  mode  of 
procedure,  which,  like  any  other  ceremonial  feature  of  court 
procedure  can  be  dispensed  with,  either  by  the  express  agree- 
ment of  the  parties,  or  by  their  acquiesence  and  failure  to 
object. 

In  this  case  no  step  was  had  or  taken  before  the  auditor  at 
which  appellants  were  not  present  and  in  which  they  were 
not  active  participants. 

Gary,  P.  J.  This  case  was  before  this  court  at  the  March 
term,  1884,  and  is  reported  in  14  111.  A  pp.  598,  where  the 
nature  of  the  controveray  is  shown.  At  the  October  term, 
1888,  of  the  Superior  Court,  the  proceedings  shown  by  the 
following  order  were  had : 

"  Thereupon  the  court  of  its  own  motion  enters  the  fol- 
lowing order :  This  cause  having  come  on  to  bo  heard,  a  jury 
having  been  called  and  impaneled,  counsel  for  both  plaintiff 
and  defendants  having  made  their  oi)ening  statements  to  the 
jury,  and  it  appearing  to  the  court  from  the  statements  of 
counsel  made  in  opening  their  case  that  the  issues  herein 
involved  the  settling  of  accounts  between  plaintiff  and  defend- 
ants which  are  in  the  nature  of  partnership  accounts  and  involve 
book  aceoimts  and  the  examination  of  many  vouchers  and 
papers  and  the  casting  of  accounts,  it  is  ordered  by  the  court, 
of  its  own  motion,  that  the  jury  be  and  the  same  is  discharged, 
and  that  the  form  of  action  is  changed  to  that  of  account,  and 
the  defeniants,  by  their  attorney,  in  open  court  making  no 
objection  to  this  proceeding,  and  stating  that  they  are  willing 
to  account  to  the  plaintiff,  and  ask  that  the  plaintiff  should 
also  account  to  them,  it  is  ordered  that  the  defendants  do 
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account  with  the  plauitiflF,  and  further  ordered  that  the  plaintiff 
do  account  with  the  defendant8,and  further  ordered  that  George 
M.  Stevens  be.  and  he  is  hereby  appointed  auditor  in  this 
case,  Tinder  the  law,  who  shall  proceed  with  all  due  speed  to 
appoint  a  time  of  hearing  and  proceed  with  the  hearing  of 
this  CHse,  according  to  law,  and  take  an  account  between  the 
parties,  plaintiff  and  defendants,  and  take  the  evidence  and 
report  the  same  to  this  court,  together  with  his  conclusions 
thereon,  finding  in  particular : 

"First.  What  were  the  net  profits  of  the  business  carried 
on  under  the  name  of  the  New  York  store  at  2S-I:  and  286 
West  Madison  street,  from  about  February  1,  1875,  to  about 
November  1,  1880? 

"  Second.  What  interest,  if  any,  the  plaintiff  has  in  said 
net  profits? 

"Third.  When  did  the  plaintiff's  interest  in  the  net  profit 
begin  and  when  did  it  end  ? 

"  Fourth.  What  amount,  if  any,  the  defendants  are  now 
owing  the  plaintiff  on  account  of  such  net  profits? 

"  Fifth.  What  amount,  if  any,  the  plaintiff  is  owing  the 
defendants  on  account  of  said  business;  to  all  of  which  the 
plaintiff,  by  his  counsel,  enters  his  exceptions  herein." 

Irregular  and  unwarrantable  as  this  action  of  the  court  was, 
the  appellants,  by  their  conduct,  encouraged,  and  can  not  now 
complain  of  it.  The  order  "that  the  form  of  action  is  changed 
to  that  of  account "  had  no  effect  upon  it  while  the  pleadings 
remained  in  assumpsit.  Calling  a  thing  that  which  it  is  not, 
does  not  change  its  nature,  and  in  another  application  of  the 
same  principle,  shortly  to  be  mentioned,  such  incorrect  nomen- 
clature does  not  prevent  a  thing  from  becoming  that  which 
in  its  nature  it  is. 

The  only  obstacle,  besides  such  incorrect  use  of  words,  that 
is  in  the  way  of  that  order  of  the  court  being  a  proper  order 
nnder  Chap.  117,  R.  S.,  as  to  referees,  is  the  absence  of  tlie 
agreement  of  the  appellee  to  it;  but  the  appellants  can  not 
raise  that  objection;  therefore  the  action  of  the  court,  and  the 
subsequent  conduct  of  the  cause  by  the  parties,  may  be  treated 
as  governed  by  that  chapter,  even  though  the  court  and  par- 
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ties  did  not  have  it  in  mind.  This  view  of  the  ease  does  not 
approve  the  order.  A  court  has  no  power  to  direct  the  par- 
ties how  they  shall  proceed.  It  may  permit  or  prevent  such 
a  conduct  of  the  cause  as  the  parties  may  wish  to  pursue,  and 
visit  upon,  them  appropriate  consequences  resulting  from  a 
difference  of  opinion  as  to  the  proper  methods,  but  whether  a 
party  will  or  will  not  prosecute  or  defend,  and  the  mode  in 
which,  if  at  all,  he  will  do  so,  he  is  to  determine.  But  this 
case,  by  the  consent  of  the  appellants,  did  got  before  Stevens, 
called  an  auditor  ;  in  fact,  a  referee.  Treating  the  case  as  a 
reference  under  Chap.  117,  to  be  which  it  only  lacked  the 
agreement  of  the  appellee,  and  the  appellants  being  estopped 
upon  that  point,  the  first  two  objections  of  the  appellants, 
based  upon  the  form  of  proceedings,  and  the  lack  of  pleadings 
in  an  action  of  account,  have  no  application* 

The  third  objection,  that  the  audi  tor  (referee)  was  never  sworn 
as  such,  was  waived  by  the  conduct  of  the  appellants.  Their 
counsel  knew  he  was  a  master  in  chancery,  and  began  to  tako 
testimony  before  him  as  such,  when  he  knew  that  the  order 
of  appointment  as  auditor  had  not  reached  him,  and  when* 
therefore,  he  nmst  presumably  have  known  that  he  had  taken 
no  new  oath,  and  continued  the  proceedings  before  him  to  tlie 
end  without  inquiry  or  objection  on  that  score:  K.  &  S.  W. 
K.  K.  V.  Alfred,  3  111.  App.  511  ;  and  besides,  there  is  neither 
statute  nor  constitution  requiring  that  a  referee  shall  be  sworn. 

May  10,  1SS9,  the  auditor  (referee)  filed  his  report,  and 
May  14,  1889,  the  appellants  tiled  fifteen  exceptions  thereto, 
and  upon  the  conclusion  of  the  argument  upon  them,  filed 
also  nineteen  propositions  of  law  for  the  court  to  pass  upon. 

May  25,  1889,  the  court  announced  its  decision  overruling 
the  exceptions  and  confirming  the  report,  and  the  case  stood 
over  to  May  28,  1889,  to  give  time  for  counsel  to  prepare  the 
judgment  form.  On  that  day  the  counsel  for  appellants  came 
in  with  a  motion  for  the  court  to  hear  the  evidence  read,  to 
pass  upon  and  decide  the  various  objections  to  it,  and  quash 
or  approve  the  report.  This  motion  the  court  refused  to 
entertain  or  permit  to  be  filed,  on  the  ground  that  the  case 
had  boon  heard  and  decided. 
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Perhaps  the  appellants  had  the  right  to  file  the  motion  and 
have  it  sustained  or  denied,  bat  if  it  had  been  denied  on  the 
same  ground  upon  which  it  was  rejected,  the  result  would 
have  been  the  same,  and  the  appellants  are  not  injured  by  the 
method  adopted. 

On  the  hearing  of  the  exceptions  the  appellants  called 
Stevens  as  a  witness,  and  this  is  a  part  of  his  testimony: 

"What  is  your  name? 

"  George  M.  Stevens. 

"Are  you  the  gentleman  tp  whom  this  case  was  referred  as 
referee? 

"  I  am. 

"  Were  you  ever  sworn  as  referee  in  the  case  ? 

"I  believe  not 

"Between  the  counsel  what  was  the  underetanding  upon 
"which  the  evidence  was  received  there  with  respect  to  the 
objections  that  were  made  to  evidence  that  went  in  ? 

"  It  was  agreed  between  the  attorneys  on  both  sides,  I 
believe,  that  the  objections  should  be  made  to  any  questions 
asked,  taken  down  by  the  reporter,  but  that  the  referee  would 
not  pass  upon  the  questions.  They  should  be  reserved  in  the 
testimony  when  it  came  before  the  court,  if  either  party 
wanted  to  raise  the  question." 

And  as  to  this  agreement  the  appellants'  brief  says  "  there 
is  no  dispute  about  this  fact."  This  extract  from  the  exami- 
nation of  Stevens  is  significant  as  showing  that  the  distinction 
between  an  auditor  in  an  action  of  accoimt,  and  a  referee 
under  Chap.  117,  liad  been  lost  sight  of,  and  that  the  counsel 
for  the  appellants  had,  perhaps  without  reflection,  felt  him- 
self to  bo  in  the  position  of  counsel  for  a  party  to  a  cause 
which  had  been  properly  referred;  had  adapted  himself  to 
that  position,  and  adopted  such  a  course  of  proceedings  as  in 
his  judgment  was  for  the  interest  of  his  clients.  There  is 
little  room  to  doubt  that  any  mode  of  trial  of  the  pending 
issue,  other  than  that  before  the  jury  which  had  been  just 
sworn,  was  welcome  to  him  at  the  time  the  reference  was 
made. 

Now,  with  such  an  agreement  as  is  recited  in  that  testi- 

Voi.  XXXV    W  ' 


2 12  Appellate  Courts  of  Illinois. 

VoT,.  35.]  Pardrid^  v.  Rjan. 

mony,  it  is  trifling  with  judicial  procedure  to  hold  that  any 
exception  would  lie  to  the  report,  unless  the  report  itself 
shows  affirmatively  that  a  wrong  result  has  been  reached. 
The  parties  have  no  right  to  heap  upon  the  court  the  labors 
to  avoid  which  is  the  purpose  of  the  reference. 

All  attorneys  here  are  also  solicitors  in  chancery,  and 
familiar  with  the  practice  of  courts  of  equity,  where  no  excep- 
tion to  the  report  of  a  master  will  be  heard  by  the  court,  unless 
the  same  matter  has  been  made  the  ground  of  objection  before 
the  master,  and  his  review  of  it  askeu.  Kurd  v.  Goodrich, 
59  111.  450;  Prince  v.  Cutler,  69  III.  267. 

The  appointment  of  a  referee  to  try  a  common  law  con- 
troversy stands  upon  the  same  reason  as  the  reference  to  a 
master  of  a  similar  controversy  in  chancery,  and  the  proceed- 
ings, founded  upon  the  same  necessity,  should  be  similar. 

The  loudest  complaint  here  is  that  Stevens  received  the 
incompetent  testimony  of  one  Levy,  as  to  what  was  genei'ally 
understood  in  the  New  York  store  as  to  the  interest  of  the 
appellee;  eulogizes  him  by  name,  and  immediatolj'  follows  with 
the  stiitement,  that  '^  After  examining  all  the  evidence  taken, 
and  the  books  of  the  defendants,  I  think,  from  all  the  evi- 
dence and  the  circumstances  as  shown  by  these  books,  that  the 
plaintiff  is  correct  in  his  claims,"  etc. 

It  is  not  possible  to  know  that  if  Levy  had  not  testified  the 
result  would  not  have  been  the  same.  Indeed,  from  the  brief 
for  the  appellants,  it  is  a  plausible  conjecture  that  their  coun- 
sel thinks  it  would,  if  nobody  had  testified.  The  other  evi- 
dence in  the  case  is  such  that,  as  this  court  held  when  the  case 
was  here  before,  the  question  of  partnership  and  the  specific 
terms  of  the  contract  between  the  parties  was  for  the  jury  to 
pass  upon.  Tlie  fact  that  Stevens  goes  out  of  his  way  to 
repeat  in  his  report  the  testimony  of  I^evy,  and  speaks  in  his 
praise,  does  raise  the  suspicion  that  he  attached  weight  to  that 
testimony,  but  it  is,  after  all,  only  an  inference,  and  not  an 
inevitable  one,  that  he  did.  The  parties  have  no  right  to 
frame  rules  for  the  conduct  of  business  so  loose' as  to  impose 
upon  the  court  labor  that  does  not  belong  to  it  to  perform, 
and  then  ask  relief  from  the  consequences,  at  least  unless  it 
appears  with  certainty  that  injustice  has  been  done. 


First  District — October  Term,  1889.      243 

Pardrid^re  v.  Ryan. 

The  agreement  that  the  referee  should  not  pass  upon  objec- 
tions made,  was  of  necessity  an  agreement  that  he  should 
receive  what  was  offered.  He  was  prevented  by  the  act  of 
the  appellants  from  rejecting  the  testimony  of  Levy.  The 
reception  of  that  testimony  is  therefore  not  by  itself  alone  a 
ground  of  exception  to  the  report.  No  just  complaint  can  be 
made  that  the  referee  made  his  report  "after  examining  all 
the  evidence  taken,"  for  that  evidence  ought  to  be  the  basis  of 
his  report. 

It  comes,  then,  to  this:  Shall  his  report  be  set  aside  because 
he  reports  the  incompetent  testimony  and  praises  the  witness, 
without  any  statement  of  what,  in  his  judgment,  was  proved 
by  that  testimony,  or  what  effect  it  had  upon  the  result 
reached  ? 

If  parties  on  a  trial  before  a  jury  should  agree  that  all  objec- 
tions to  evidence  should  be  overruled  by  the  judge,  and 
reserved  for  use  upon  a  motion  for  a  new  trial  by  the  losing 
party,  no  court  would  consent  to  be  so  trifled  with.  In  princi- 
ple it  is  the  same  thing  as  is  condemned  in  St.  L.,  A.  &  T.  H. 
E.  E.Co.  V.  Thomas,  85  111.  464,  and  Smith  v.  Kimball,  128  111. 
683.  One  Graham  was  a  witness  on  the  former  trial,  but  had 
since  left  the  State.  What  he  then  testified  was  competent,  and 
properly  admitted  now.     1  Gr.  Ev.,  Sec.  163;  1  Tay.  Ev.,  429. 

Exceptions  to  the  report  of  the  referee,  that  he  received 
incompetent  testimony,  objections  to  which  the  parties  agreed 
he  should  not  pass  upon,  will  not  lie.  Whatever  surplusage 
his  report  contains,  not  so  connected  in  terms  with  the  other 
matter  that  it  may  not  be  stricken  out  without  changing  the 
meaning  of  what  is  left,  may  be  rejected.  And  so  treating 
his  report,  his  finding  upon  the  main  issue  between  the  par- 
ties stands,  like  the  verdict  of  a  jury  upon  conflicting  evidence, 
as  a  finality. 

As  to  some  minor  matters,  it  is  clear  from  tlie  evidence 
reported  that  the  result  is  wrong.  The  appellants  were 
entitled  to  a  credit  for  taxes  and  insurance  beyond  what  they 
received  to  the  amount  of  $542.49.  All  the  exceptions  relat- 
ing to  other  matters  were  properly  overruled.  The  offer  of 
propositions  of  law  for  the  court  to  act  upon  was  irregular,  " 
and  it  makes  no  difference  what  that  action  was. 
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The  judgment  is,  for  the  failure  to  credit  appellants  enonpfh 
for  taxes  and  insurance,  reversed  and  the  cause  remanded,  un- 
less the  appellee  shall,  within  twenty  days  after  the  filing  of 
this  opinion,  remit  $542.49  of  the  judgment,  in  which  case 
the  judgment  will  be  affirmed  for  the  residue,  $b,725.99. 

In  either  event  the  appellants  recover  their  costs  here. 
Reversed  an^  Teinanded  upon  certain  conditions, 

Garnett,  J.  To  sustain  the  practice  adopted  by  the 
Superior  Court  on  the  last  trial  of  this  case,  is  a  task  attended 
with  some  difficulty,  but  as  it  was  forced  upon  the  appellee 
against  his  protest  and  was  approved  by  appellants,  the  opin- 
ion of  the  majority  of  the  court  does  no  injustice  to  appel- 
lants in  denying  tliem  relief  from  errors  they  invited.  But 
that  consideration  does  not  apply  to  the  incompetent  evidence 
of  Lew. 

Appellee's  action  was  brought  to  recover  a  share  of  the 
profits  of  appellants'  dry  goods  store,  from  February,  1875, 
to  October  11,  1880.  Appellants  claimed  that  the  agreement 
to  share  the  profits  with  appellee  was  made  ab')ut  September 
1,  1878.  A  large  part  of  the  profits  were  alleged  to  have 
accrued  between  February,  1876,  and  September  1,  1878. 

On  the  hearing  before  Stevens,  the  witness  Levy,  intro- 
duced for  the  plaintiff,  testified  that  he  was  employed  in  the 
store  from  April  or  May,  1875,  to  September  or  October,  1878. 
He  was  interrogated  by  plaintiff's  attorney,  as  follows : 

"  Did  you  learn  of  or  hear  during  the  time  you  were  there* 
anything  said  upon  the  subject  of  Mr.  Ryan  having  any 
interest  in  the  profits  of  Pardridge's  store  ?  " 

The  question  was  objected  to  by  defendants'  attorney  on 
the  ground  of  incompetency  and  irrelevancy.  Tlie  auditor 
did  not  then  rule  upon  the  admissibility  of  the  evidence, 
stipulation  having  been  made  between  the  parties  that  the 
objections  made  to  evidence  should  be  noted  and  not  passed 
upon  by  the  auditor,  but  reserved  for  the  determination  of 
the  court.  The  witness  answered,  "  It  was  so  generally  under- 
stood; we  always  supposed  that  was  the  case."  One  of  the 
appellants'  exceptions  to  the  auditor's  rei>ort  was  devoted  to  an 


First  District — October  Term,  1889.      245 


Pordridge  v.  Ryan. 


attack  on  tlie  admission  of  the  evidence,  but  the  exception 
was  overruled  by  the  court,  on  the  ground  that  the  evidence, 
though  incompetent,  was  immaterial,  and  did  not  appear  to 
have  influenced  the  auditor.  In  this  the  court  was  clearly 
mistaken,  as  the  auditor  in  his  report  takes  the  pains  to  re-pro- 
duce, verbcUim,  the  question  ani  answer  referred  to,  and  then 
refers  to  the  evidence  of  the  witness  in  terms  of  special  com- 
mendation. This,  however,  would  not  be  the  cause  for  rever- 
sal, if  the  record  presented  such  a  preponderance  of  evidence 
in  favor  of  plaintiff  on  that  point,  as  to  make  it  clear  that  a 
new  trial  must  terminate  in  the  same  judgment.  Ko  such 
condition  of  things  can  be  found  in  the  record. 

There  is  difficulty  in  estimating  whether  the  weight  of  the 
evidence  fixes  February,  1875,  or  September,  1878,  as  the 
time  when  the  agreement  to  share  the  profits  was  made.  A 
verdict  for  either  party  on  this  evidence,  by  a  jury  correctly 
instructed,  could  not  be  disturbed  on  the  ground  that  it  was 
contrary  to  the  evidence. 

Levy  entered  the  store  as  an  employe  in  April  or  May, 
1875,  and  left  there  in  September  or  October,  1878;  and 
as  he  "always  supposed"  that  Ryan  had  an  interest  in  the 
profits,  his  supposition  must  naturally  be  referred  to  the 
entire  period  of  his  employment,  and  so  had  a  strong  tend- 
ency in  the  mind  of  the  auditor,  or  referee,  to  make  the 
date  of  the  agreement  at  least  as  early  as  April  or  May,  1875. 

The  evidence,  being  purely  hearsay  and  incompetent,  should 
not  have  been  made  the  foundation  for  the  finding  of  a  mate- 
rial fact.  Whatever  departure  from  approved  practice  may 
have  been  encouraged  by  appellants,  they  were  entitled  to  a 
trial  on  the  competent  evidence  only,  which  the  record  affirm- 
atively shows  has  not  been  accorded  to  them.  For  this  rea- 
son I  dissent  from  the  conclusion  of  the  majority  of  the  court 
on  this  point. 
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John  Alling  et  al. 

V. 

^  ^  William  T.  Wenzell  et  al. 
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*^-|lZl  Corporations— Di88olHtion^Per$onal   Liability  qf  Stoekholdera^Suh- 

fli  321 1       seriptionfor  Stock — Revocation — Reversal. 


1.  No  device  will  free  a  bolder  of  corporate  stock  purchased  from  the 
corporation  for  a  percentage  of  its  nominal  value  from  his  obligation  to 
creditors  to  pay  the  residue. 

2.  A  subscription  for  corporate  stock  upon  which  nothing  was  paid  is 
revocable  by  consent  of  the  parties  concerned,  before  the  corporations  begins 
to  do  any  business,  and  before  any  interests  of  third  persons  to  be  affected 
by  such  revocation  attach,  and  the  persons  so  surrendering  are  not  assignors 
to  the  persons  who  afterward  buy  the  stock  from  the  corporation,  and 
therefore  not  jointly  liable  with  them  under  Sec.  S,  Chap.  82,  R.  S. 

3.  The  reversal  of  a  judgment  or  decree  reverses  the  whole  of  it,  except 
where  the  interests  of  the  several  parties  against  whom  it  was  rendered  are 
wholly  dissevered  and  independent,  in  which  case  the  reversal  operates  only 
as  to  the  parties  who  procured  the  same. 

4.  In  proceedings  involving  the  winding  up  of  a  corporation,  this  court 
holds  that  the  dissolution  can  not  be  complained  of,  in  view  of  the  fact  that 
it  had  ceased  business  and  its  assets  were  exhausted;  that  proceedings 
in  cases  of  this  character  must  be  ambulatory  until  complete  satisfaction  or 
total  insolvency  has  left  nothing  to  be  reached;  and  declines,  in  view  of 
the  evidence,  to  interfere  with  decrees  to  this  end. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Messrs.  Hutchinson  &  Luff,  and  Messrs.  Bisbbe,  Ahrens 
&  Decker,  for  appellants. 

Mr.  Walter  M.  Howland,  appellees. 

Gary,  P.  J.  Tliis  is  a  second  appeal  by  the  same  persons 
who  were  appellants  in  the  case  of  the  same  title,  reported  in 
27  111.  App.  511. 

There  is  also  a  separate  appeal  by  Eansom  W.  Dunham, 
but  both  appeals  are  docketed  here  as  one  case.     The  errors 
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for  which  the  case  was  before  reversed  are  not  in  the  present 
record. 

The  persons  who  were  appellants  before,  now  complain  that 
although  thej  bought  of  the  corporation  for  a  percentage  of 
the  par  or  noniinal  value,  full  paid  stock,  they  are  now  charged, 
contrarj  to  the  terms  of  their  bargain  with  the  corporation, 
with  the  residue  or  unpaid  portion  of  that  par  or  nominal 
value.  Whether  the  corporation  could  call  upon  them  under 
Sea  7,  Chap.  32,  R.  S.,  is  not  the  question  here. 

It  probably  never  entered  into  the  contemplation  of  the 
XiCgislature,  that  stock  in  a  corporation  was  to  be  issued  by  it 
for  any  other  consideration  than  money  equal  to  par  of  the 
stock  paid,  or  liable  to  be  called  for,  as  provided  in  that  sec- 
tion; but  under  Sec.  8,  as  to  creditors,  no  device  will  free  a 
holder  of  stock  from  his  obligation  to  pay  to  the  uttermost 
fartliing. 

The  scheme  of  having  the  stock  first  subscribed  for  by  one 
set  of  men,  then  surrendering  it  to  the  corporation,  and  the 
corporation  selling  it  out  as  full  paid  on  the  receipt  of  ten  or 
twenty  per  cent  of  the  i  ar,  is  no  more  eflFectual  than  the 
abortive  one  which  the  opinion  on  the  former  appeal  recited 
from  Melvin  v.  Lamar  Ins.  Co.,  80  111.  446. 

Another  error  assigned,  that  those  first  subscribers,  who 
paid  nothing,  are  not  charged  jointly  with  the  apijellants, 
is  based  upon  the  assumption  that  a  subscription,  once  made, 
with  nothing  done  under  it,  is  irrevocable,  even  by  consent  of 
both  parties,  and  before  the  corporation  begins  to  do  any  busi- 
ness, and  before  any  interests  of  the  third  persons  to  be  affected 
by  such  revocation  attach.  There  is  nothing  intrinsically 
wrong  in  such  a  ti*ansaction.  Chetlain  v.  Ke public  Life  Ins. 
Co.,  86  111.  220.  And  the  persons -so  surrendering  are  not 
assignors  to  the  persons  who  afterward  buy  the  stock  from 
the  corporation,  and,  therefore,  not  jointly  liable  with  such 
purchasers  under  Sec.  8. 

That  the  court  decreed  a  dissolution  of  the  corporation 
works  these  appellants  no  conceivable  injury.  Its  assets  are 
exhausted  and  it  has  ceased  business.  If  there  is  anything 
theoretically  erroneous  in  that  part  of  the  decree,  the  cor|X)- 
i-atiun  has  probably  not  life  enough  left  to  make  an  audible 
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complaint.     But  the  decree  in  that  respect  is  justilied  bj  St. 
Louis  V.  Sandoval,  116  111.  170. 

The  error  special  to  Dunham,  which  he  assigns,  is  that,  as  he 
never  appealed  from  the  tirst  decree,  that  remains  in  force  as 
to  hhn,  notwithstanding  the  reversal  on  the  appeal  by  others, 
and  therefore  this  decree  against  him  should  not  have  been 
made.  Considering  that  the  first  decree  required  him  to  pay 
nearly  three  times  as  much  as  this  does,  it  requires  a  little 
reflection  to  discover  his  interest  in  seeking  to  abide  by  it 
But  the  general  rule  is  that  the  reversal  of  a  judgment  or 
decree  reverses  the  whole  of  it.  The  exception  is  that  where 
the  interests  of  the  several  parties  against  whom  it  was 
rendered  are  wholly  dissevered  and  independent,  the  reversal 
operates  only  as  to  the  parties  who  procured  the  reversal. 

That  former  decree  found,  as  this  finds,  the  whole  amount 
to  be  raised  and  the  part  each  was  to  contribute.  A  revei^sal 
and  finding  of  a  new  amount  to  be  t-aised,  or  changing  the 
sum  or  sums  to  be  paid  by  one  or  more  of  the  parties  liable, 
destroys  the  equilibrium,  and  unsettles  the  ratio  upon  which 
the  first  decree  rested  as  to  all  parties.  Enos  v.  Capps,  12 
111.  255;  Eees  v.  Chicago,  38  111.  322;  P.,  F.  W.  ife  C.  R  E. 
Co.  v.  Kene,  123  111.  273. 

"Where  there  are  several  dependent  judgments,  and  the 
principal  of  one  is  reversed,  the  other  can  not  be  supported." 
2  Saund.  lOlaa;  McJilton  v.  Love,  13  III.  486. 

In  the  nature  of  things,  the  proceedings  in  cases  of  this 
character  must  be  ambulatory  until  complete  satisfaction  or 
total  insolvency  has  left  nothing  to  be  desired  or  hoped  for. 

There  is  no  error,  and  the  decrees  are  aflSrmed. 

Decrees  affirmed. 
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T.  Benton  Leiter  and  J.  Q.  Grant 

V. 

William  E.  Day. 

LattdJord  and  Tenant — Trespass — L'^ase — Conditions — Breach  hy  Ten- 
a nt — Ejectment  of—Eviden ce — In strucfion s—Dn mages— Pleading, 
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1.  Bad  iDstructions  for  the  winning  party  are  not  cured  by  good  ones 

for  the  loser. 

> 

2.  A  defendant  proving  one  of  several  pleas  in  bar  is  entitled  to  a  judg- 
ment. 

3.  A  person  employing  another  to  take  possession  of  certain  premises  is 
liable  for  actual  damages  to  the  person  dispossessed. 

4.  A  ratification  of  a  trespass  is  not  a  ground  for  vindictive  damages. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Bakeb,  Judge,  presiding. 

Messrs.  Stiles  &  Lewis,  Thompson  &  Swisheb  and  C.  S. 
Cutting,  for  appellants. 

Messrs.  Meech  &  Asay,  for  appellee. 

Gary,  P.  J.  This  is  an  action  of  trespass  against  appel- 
lants, for  putting  the  appellee  out  of  possession  of  premises 
demised  to  him  by  Levi  Z.  Leiter.  The  appellants  justified 
under  the  lease  by  which  the  rooms  were  demised,  "  to  bo 
used  for  dental  offices,"  and  which  contained  a  covenant  that 
no  part  of  the  premises  should  "  be  used  for  any  other  pur- 
pose," with  stringent  provisions  for  terminating  the  tenancy, 
and  re-entry  for  any  breach  of  covenant,  averring  that  the 
appellee  used  the  rooms  for  sleeping  and  bedrooms,  cooking 
and  dining  rooms,  in  connection  with  dental  offices,  and  for 
that  cause  they,  as  agents  of  the  lessor,  put  the  appellee  out. 

The  appellee  replied  de  injuria.  Upon  the  evidence  there 
could  not  be  so  much  question  that  the  plea  was  proved.  The 
appellee  was  married.  From  his  own  testimony  it  appeared 
that  he  and  his  wife  slept  in  the  rooms,  that  they  cooked  and 
ate  there,  not  wholly,  but  to  a  considerable  extent,  and  had  no 
other  residence. 

But  in  the  instructions  to  the  jury,  and  in  the  argument 
here  on  behalf  of  appellee,  the  case  is  treated  as  though  the 
issue  the  jury  were  sworn  to  try  had  nothing  to  do  with  it. 

The  instructions  on  behalf  of  appellants,  however  emphatic, 
do  not  avoid  the  errors  in  giving  those  for  the  appellee.     Bad 
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instructions  for  the  winning  party  are  not  cured  by  good  ones 
for  the  loser.  Cases  cited  in  Counselman  v.  Collins,  35  III. 
App.  68.     Among  the  insrnctions  were  these : 

1.  ^*  The  court  instructs  the  jury  that  if  they  iind  from  the 
evidence  that  the  plaintiff  was  in  the  actual  and  peaceable 
possession  of  tlie  premises  in  question  in  this  suit  on  and 
before  December  2,  1887,  then,  as  a  matter  of  law,  the  plaint- 
iff's possession  is  presnmed  to  be  rightful  until  the  contrary 
is  shown;  and  no  one,  not  even  the  owner  of  the  said  prop- 
erty himself,  had  a  right  to  go  upon  said  premises  and  forci- 
bly eject  plaintiff  therefrom,  or  remove  his  property,  if  from 
the  evidence  the  jury  believe  any  property  was  so  removed 
against  the  plaintiff's  will,  unless  the  plaintiff  had  authorized 
such  entry  and  removal."    (Given.) 

6.  "  If  the  jury  find  from  the  evidence  that  defendant 
J.  Q.  Grant,  at  the  time  of  the  alleged  trespass  by  direction  of 
defendant  T.  Benton  Leiter,  either  with  or  without  foi-ce, 
entered  into  the  rooms  occupied  by  the  plaintiff,  and  did  then 
and  there  against  the  will  of  said  plaintiff  forcibly  remove 
said  plaintiff^s  property  from  said  rooms,  and  did  forcibly 
dispossess  said  plaintiff  from  said  rooms,  and  did  take  pos- 
session of  said  rooms  against  the  will  of  said  plaintiff,  e  ther 
by  force,  threat  or  fraud,  then  and  in  that  case  the  jury 
should  find  the  defendants  guilty;  and  if  the  jury  further 
believe  from  the  evidence  that  the  plaintiff  was  by  such  acts 
damaged  in  person  or  property,  or  in  business,  then  the  jury, 
in  assessing  damages  to  be  awarded  to  plaintiff,  may  not  only 
take  into  consideration  such  damages  as  they  believe  from 
the  evidence  he  actually  sustained,  but  may  also,  if  they 
further  believe  the  acts  of  said  Grant  and  those  assisting  him 
were  wanton,  forcible,  insulting,  and  in  reckless  disregard  of 
the  plaintiff's  rights,  add  to  said  actual  damages  so  proven,  if 
any,  such  sum  as  they  think  proper  as  exemplary  damages." 
(Given.) 

These  instructions  were  almost  equivalent  to  directing  the 
jury  to  find  for  the  appellee;  for  though  there  was  some 
testimony  that  the  appellee  yielded  voluntarily  to  a  demand 
for  possession,  yet,  as  between  landlord  and  tenant,  only  a 
sanguine  attorney  would  expect  the  jury  to  so  find. 
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It  is  trae  that  by  another  plea  than  the  one  under  consider- 
ation, the  appellants  had  alleged  such  voluntary  surrender, 
but  if  they  failed  to  prove  that,  and  proved  their  justification 
under  the  plea,  the  substance  of  whicli  has  been  stated,  they 
were  entitled  to  a  verdict  '•  If  a  defendant  plead,  and  proves 
one  plea  in  bar,  he  is  entitled  to  judgment  McClure  v« 
Williams,  65  111.  390-393. 

The  appellant  Leiter  was  not  present  at  the  eviction,  but  had 
employed  the  appellant  Gran  t  to  take  possession  of  the  premises. 
By  so  doing,  if  the  eviction  was  wrongful,  he  made  himself 
liable  for  all  actual  damages  to  the  appellee.  But  if  he  acted 
in  good  faith,  without  malice,  with  reasonable  prudence,  in 
the  exercise  of  what  he  believed  to  be  a  legal  right,  this 
would  be  the  extent  of  his  liability.  It  is  probable  that  a  lib- 
eral estimate  by  the  jury  of  the  actual  damages  in  such  a  case 
would  not  be  disturbed,  but  the  damages  must  be  ostensibly 
actual.  Hawkes  v.  Ridgway,  33  111.  473 ;  T,  P.  &  W.  R  R.  v. 
Patterson,  63  111.  304;  Miller  v.  Kirby,  74  111.  242. 

A  ratification  of  a  trespass  is  not  a  ground  for  vindictive 
damages.  Grund  v.  Van  Vleck,  69  111.  478;  Rosenkrans  v. 
Barker,  115  111.  331.  The  sixth  instruction,  as  well  as  others 
upon  ratification  not  quoted,  runs  counter  to  the  doctrine  of 
these  cases. 

On  the  general  subject  of  punitive  damages,  see  also  Pierce 
V.  Millay,  44  111.  189;  Becker  v.  Dupree,  75  111.  167;  Gravett 
V.  Mugge,  89  111.  218;  Cutler  v.  Smith,  57  111.  252;  Kurrus  v. 
Seibert,  11  111.  App.  319. 

It  is  not  credible  that  the  actual  damages  of  the  appellee 
approximated  the  amount  awarded  by  the  jury.  The  judg- 
ment  is  reversed  and  the  cause  remanded. 

lievet'sed  and  remanded. 


John  Magloughlin  et  al. 

V. 

Albert  B.  Clark. 

Trust  l)eeds — Foreclosure— Attorney*  8  Fee — Intei'est  If  of  es— Purchase 
ofhy  Holder  of  Junior  Incumbrance — Evidence — Mortgages. 
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1.  This  court  holds  that  the  evidenca  introduced  in  the  case  presented 
warranted  the  allowance  of  the  sum  provided  for  in  a  truBt  deed  as  attor- 
ney's fee  in  case  of  foreclosure. 

2.  Where  a  debt  is  secured  by  a  mortgage*  the  assignment  of  pttrt  of 
the  debt  carries  the'beneGt  and  control  of  the  security,  upon  such  terms  as 
the  relations  between  the  assignee  and  the  holder  of  the  residue  of  the  debt 
may  require. 

3.  The  purchase  by  the  trustee  in«  or  by  the  bolder  of  the  indebtedness, 
of  a  prior  incumbrance,  of  any  part  of  the  indebtedness  of  a  junior  incum- 
brance, must,  as  between  the  two,  be  held  to  be  so  much  in  the  nature  of  a 
partial  redemption,  as  to  leave  to  the  holder  of  the  residue  priority  of  right 
to  the  satisfaction  of  that  residue,  before  applying  any  proceeds  of  the 
property  to  the  satisfaction  of  that  part  of  the  debt  so  sold. 

4.  This  court  will  not  go  outside  the  record  in  a  given  case,  and  refer 
to  its  record  or  memory  of  former  litigation  to  the  prejudice  of  parties  to 
such  case. 

[Opinion  filed  January  22, 1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

Messrs.  WiLsoir  &  Zook,  for  appellants. 

Mr.  C.  C-  March,  for  appellee. 

Gary,  P.  J.  This  is  a  bill  filed  to  foreclose  a  deed  of  trust 
in  the  nature  of  a  mortgage.  Two  questions  ai'ise  upon  this 
record. 

The  first  is  as  to  the  sufficiency  of  the  evidence  to  warrant 
the  allowance  of  $100  as  an  attorney's  fee  provided  for  in  the 
deed  in  case  of  foreclosure. 

That  evidence  was  as  follows,  the  witness  being  an  attorney: 

"  Do  you  know  what  reasonable  solicitor's  fees  are  in  fore- 
closure suits  of  this  kind  ?" 

"  I  know  what  is  customary  and  what  is  reasonable." 

"What  is  the  usual  customary  fee?" 

"The  usual  customary  fee — it  is  usually  provided  for  in  the 
trust  deed.     There  is  usually  allowed  not  less  than  $100." 

The  only  question  by  the  appellant  was: 

"Are  you  the  attorney  of  record  in  this  case  ? " 
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And  the  answer  was,  "  I  am  not." 

It  is  apparent  that  the  appellants'  counsel  did  not  deem  the 
amount  unreasonable,  and  impliedly  assented  to  it.  Even 
without  such  implication  the  testimony  is  enough  to  warrant 
the  fee  of  hut  little  over  five  per  cent  of  the  amount  involved 
in  a  litigated  foreclosure  suit. 

The  other  question  arises  in  this  way: 

The  appellee  is  the  assignee  of  the  principal  and  later  inter- 
est notes  secured  by  the  trust  deed  in  this  case.  Some  eight- 
een months  before  he  became  such  assignee,  he  then  being  the 
holder  of  the  indebtedness  secured  by  a  junior  trust  deed, 
made  by  the  same  appellant  upon  the  same  premises,  either 
he,  or  the  trustee  in  that  junior  incumbrance,  bought  from 
the  then  holder  of  the  subject  of  the  present  suit  some  overdue 
interest  notes  remaining  unpaid,  and  some  certificates  of 
redemption  of  the  premises  by  that  holder  from  tax  sales.  It 
18  not  denied  that  in  the  hands  of  that  holder  those  interest 
notes  and  certificates  were  secured  upon  the  premises  by  the 
deed  in  suit;  but  it  is  contended  that  by  such  purchase  they 
were  taken  out  of  the  operation  of  that  deed,  and  the  security 
lost     ^ 

It  is  familiar  law  in  this  State  that  the  debt  is  the  principal, 
and  the  mortgage  the  incident,  where  a  debt  is  secured  by 
mortgage;  that  the  assignment  of  part  of  the  debt  carries  the 
benefit  and  control  of  the  security  upon  such  terms  as  the 
relations  between  the  assignee  and  the  holder  of  the  residue 
of  the  debt  may  require.  Humphreys  v.  Morton,  100  III.  592, 
and  cases  there  cited  by  counsel  as  well  as  court. 

Now,  the  purchase  by  the  trustee  in,  or  by  the  holder  of  the 
indebteduess  of  a  prior  incumbrance,  of  any  part  of  the  in- 
debtedness of  a  junior  incumbrance,  must,  as  between  the  two 
incumbrances,  be  held  to  be  so  much  in  the  nature  of  a  partial 
redemption,  as  to  leave  to  the  holder  of  the  residue,  priority 
of  right  to  the  satisfaction  of  that  residue,  before  applying 
any  proceeds  of  the  property  to  the  satisfaction  of  that  part 
of  the  debt  so  sold.  There  is  nothing  in  the  nature  of  the 
transaction  or  the  relative  equities  of  the  parties  requiring 
any  further  modification  of  the  general  rule. 
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By  the  express  provisions  of  this  deed  of  trust  the  money 
paid  to  redeem  from  tax  sales  with  interest  at  eight  per  cent 
became  ^'so  much  additional  indebtedness  secured  by  the 
deed." 

In  equity  any  indebtedness  is  assignable.  Bispham's  £q., 
Sec.  164.  The  little  uncertainty,  of  which  the  appellants 
have  endeavored  to  make  much,  as  to  what  the  appellee  may 
have  represented  as  to  whether  he  or  the  trustee  paid  for  the 
part  of  the  debt  bought,  is  too  unimportant  for  consideration. 
Perhaps  it  may  be  disputed  whether  any  pai't  of  that  debt 
was  bought;  whether  the  transaction  was  not  rather  a  payment 
of  so  much  of  the  debt.  If  that  is  the  right  view  tite  result 
is  the  same.  A  junior  incumbrancer  paying  a  prior  one  is 
subrogated  to  the  rights  of  the  latter.  2  Jones  on  Mort., 
Sec.  1080. 

The  appellants  seem  to  assupie  that  the  court,  on  this  ap- 
peal, will  go  outside  of  the  record  of  this  case,  and  refer  to 
its  record  or  memory  of  former  litigation  to  the  prejudice  of 
the  appellee.  This  appeal  is  to  be  decided  by  this  record  by 
the  evidence  admitted,  and  by  considering  whether  evidence 
rejected  would,  if  admitted,  have  changed  the  aspect  of  the 
material  facts. 

There  is  no  error  in  the  record,  and  the  decree  is  affirmed. 

Decree  affirmed. 


Eugene  C.  Bates  et  al. 

V. 

The  Great  Western  Telegraph  Company  et  al. 

Practice—In ferlocutoy  Decree — Bill   to   Set   Aside — Multiplicity    qf 
Suits. 

An  oriffinal  bill  will  not  lie  to  review  an  interlocutory  decree. 

[Opinion  filed  January  22,  1890.] 

Appbal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuBBAT  F.  TuLET,  Judgc,  presiding. 
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Messrs.  Geokge  L.  Paddock  and  William  C.  Niblack,  for 
appellants. 

Mr.  Thomas  J.  Sutherland,  for  appellees. 

Gart,  p.  J.  This  is  a  bill  filed  by  the  appellants  to  set 
aside,  or  declare  inapplicable  as  to  tliem,  an  interlocutory 
decree  of  the  Circuit  Court,  made  in  another  suit,  peudmg 
on  the  chancery  side  of  that  court,  whereby  a  receiver  of  the 
assets  of  the  appellees  was  authorized  to  collect  from  the 
stockholders  of  that  corporation,  part  of  their  unpaid  subscrip- 
tion for  stock. 

The  Circuit  Court  sustained  a  demurrer  to  their  bill,  and 
dismissed  it  for  want  of  equity.  Whether  the  appellants  or 
any  of  them  (they  are  thirty-four  in  number)  are  in  the  cate- 
gory of  persons  to  be  affected  by  the  interlocutory  decree,  is 
an  open  question  for  them  when  the  receiver  sues  them. 

Whether  the  Circuit  Court  ought  to  have  made  such  an 
interlocutory  decree  or  not,  can  not  be  made  the  subject  of  an 
original  bill.  The  stockholders,  though  not  parties  by  name 
to  the  former  suit,  are  yet  in  such  a  relation  to  it,  that  if  the 
interlocutory  decree  was  improvidently  made,  they  might,  by 
petition  in  the  cause,  apply  to  the  court  to  modify  or  vacate 
it  Ward  v.  Farwell,  97  111.  593,  618;  Upton  v.  Hansboro,  3 
Bissell,  417,  426;  Sanger  v.  Upton,  91  U.  S.  56,  59;  High  on 
Keceivers,  Sec.  262.  But  an  original  bill,  which  is  in  the 
natnre  of  a  review,  lies  only  after  a  final  decree.  Story's  Eq. 
PL,  Sees.  408,  421.  It  would  be  a  singular  state  of  things 
that  a  decree,  not  appealable,  should  be  revised,  and  the  effect 
of  an  appeal  obtained  by  an  independent  suit.  The  bill  is  not 
sustainable  on  the  ground  that  a  multiplicity  of  suits  is  to  be 
prevented.  There  is  no  joint  or  common  interest  in  the  com- 
plainants.  * 

Stockholder  or  not  stockholder,  with  subscription  partly 
unpaid  or  not,  is  an  individual  question  with  each  complain- 
ant, as  much  as  if  the  receiver  held  the  several  promissory 
notes  of  the  complainants.  The  bill  was  rightly  dismissed, 
and  the  decree  is  affirmed.  Decree  affirmed. 

Jndge  Garnett  takes  no  part  in  this  decision. 
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Abraham  Kaufman  et  al. 

V. 

Otto  Schneider,  Assignee. 

Xnsolrennj — Judgments  by  Coftfession — Motion  to  Set  Aside — Assign- 
ment— Preference — Res  Ad  judicata — Appeal — Motions— Notes —  Escrow — 
Deliveries, 

1.  Equity  will  not  interfere  in  behalf  of  the  maker  of  a  judgment  note, 
founded  upon  a  sufficient  consideration,  where  judgment  is  taken  thereon« 
without  jurisdiction  of  such  raaker. 

2.  A  ruling  upon  a  motion,  which  is  final,  is  appealable,  and  the  same 
may  be  interposed  as  an  estoppel,  no  appeal  havinv  been  taken,  when  the 
matters  decided  are  again  sought  to  be  made  the  subject  of  controversy. 

3.  This  court  holds,  in  proceedings  touching  the  assignment  of  an  insolv- 
ent firm,  a  judgment  by  confession  having  been  entered  upon  certain  juds:- 
ment  notes  previously  given  by  it  on  the  day  a  voluntary  a<tsignment  was 
made  by  such  firm,  though  at  an  earlier  hour,  that  the  decree  of  the  County 
Court  setting  forth,  amonsr  other  things,  that  such  judi^ment  and  the  exe- 
cution thereon  amounted  to  an  unlawful  preference,  Ciin  not  stand,  and 
directs  that  said  eiecution  creditors  be  allowed  priority  of  payment  out  of 
the  goods  levied  upon. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Connty  Court  of  Cook  County;  the  Hon. 
EicHAKD  Pkendekgast,  Judgc,  presiding. 

Messrs.  Quigg  &  Bentlet,  for  appellants. 

From  the  recent  cases  decided  by  the  Supreme  Court  of 
our  State,  we  extract  the  following  rule  :  If  the  preferential 
act  of  the  debtor  is  done  at  a  time  when  he  has  his  mind 
made  up  to  assign,  or  at  a  time  when  he  "  is  busied  solely 
with  a  consideration  of  the  disposition  to  be  made  of  his  assets 
in  view  of  the  impending  and  inevitable  catastrophe,"  then 
the  preference  is  void.  The  quotation  above  is  from  the 
opinion  of  the  court  in  the  case  of  Hide  and  Leather  National 
Bank  v.  Rehm,  126  111.  R.  p.  461.  In  that  case  it  appeared 
that  the  nutc&  which  were  held  to  constitute  the  preference 
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were  givea  ia  the  afternoon  of  one  day,  and  the  assignment 
was  recorded  at  twenty-five  minutes  past  nine  in  the  morning 
of  the  next  day.  The  insolvent  pretended  that  he  did  not 
make  np  his  mind  to  assign  until  the  morning  of  tlie  day  the 
Assignment  was  made,  but  the  court  decided  that  it  would  not, 
where  the  two  acts  were  so  nearly  simultaneous,  attempt  to 
discriminate  the  exact  point  of  time  when  the  debtor  resolved 
to  assign;  that  it  was  sufficient  that  he  was  busied  solely  with 
a  consideration  of  the  disposition  to  be  made  of  his  assets  in 
view  of  the  impending  and  inevitable  catastrophe. 

Messrs.  Page,  Eliel  &  Eosenthal,  and  KjtAUS,  Matkr  & 
Stein,  for  appellees. 

The  power  of  a  partner  to  bind  his  firm  by  a  confession  of 
judgment  has  been  denied  in  the  following  c<ases:  Qirard  v. 
Basse,  1  Dall.  119;  Sloo  v.  State  Bank  of  111.,  1  Scam.  428; 
Barlow  v.  Reno,  1  Blackf.  252;  Grafebrook  v.  McCreedie,  9 
Wend.  437;  Crane  v.  French,  1  Wend.  311;  1  Am.  Leading 
Cases,  452;  York's  Appeal,  36  Pa.  St.  458;  Bitzer  v.  Shunk, 
1  Watts  &  S.  340;  Shed  v.  Bank,  32  Yt.  709;  Christy  v.  Shen- 
nan,  10  la.  535;  Edwards  v.  Pitzer,  12  la.  607;  North  v. 
Mudge,  13  la.  496;  Remington  v.  Cummings,  5  Wis.  138; 
Everson  v.  Gehrman,  1  Abb.  Pr.  167;  St.  John  v.  Holmes,  20 
Wend.  609;  Lambert  v.  Converse,  22  How.  Pr.  265;  Clark  v. 
Barven,  22  How.  270;  and  we  believe  the  rule  there  laid  down 
to  be  good  law. 

Whether  the  signing  partner  disappears  or  not,  his  copart- 
ners may  sell  the  entire  stock  of  the  firm  to  pay  its  debts  in 
good  faith;  and  they  may  either  divide  the  proceeds  of  the  sale 
p?r}  rata  among  all  their  creditors,  or  they  may  exclude  the 
payee  in  the  note  from  any  share  in  the  distribution  of  them. 
Schneider  v.  Sanson,  62  Texas,  201;  Graser  v.  Shell wagen, 
25  N.  Y.  315;  Williams  v.  Barnett,  10  Kan.  455;  Halstead  v. 
Shepard,  23  Ala.  558;  Cayton  v.  Hardy,  27  Mo.  536;  Arnold 
V.  Brown,  24  Pick.  89;  Lamb  v.  Durant,  12  Mass.  54. 

Or  they  may  in  good  faith  convey  all  of  the  firm's  property 
to  one  creditor  in  satisfaction  of  their  indebtedness  to  him, 
thus  securing  to  him  a  preference  over  the  holder  of  the  note. 

Voi.  XXXV  17 
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Or,  as^ain,  they  may  at  once  file  a  bill  for  the  dissolution  of 
the  partnci'ship  and  the  appointment  of  a  receiver,  and  pro- 
cure the  delivery  of  all  of  the  firm's  assets  to  an  ofticer  of 
court. 

Appellants  assert  that  "a  judgment  confessed  in  favor  of  a 
firm  creditor  by  one  partner,  without  the  knowledo^e  of  the 
other,  even  if  not  sustainable  as  against  the  individual  estate 
of  the  other,  ought  to  be  upheld  as  a  lien  on  partnership 
assets;"  and  in  support  of  their  position  they  quote  the 
greater  portion  of  the  opinion  of  the  Supreme  Court  of  Penn- 
sylvania in  the  case  of  Giier  &  Co.  v.  Hood,  25  Pa.  St.  R. 
430.  We  shall  take  the  liberty  of  printing  that  portion  of 
this  opinion  which  they  have  omitted.  The  "etc.,"  are  as 
follows:  "Thus,  in  Morse  v.  Bellas,  7  New  Ham]>6hire,  549, 
it  was  held  that  one  partner  could,  by  deed,  bar  his  copart- 
ner of  a  joint  right,  and  that  he  might  individually  adjust, 
receive  payment  of,  or  release  any  partnership  debts;  and  in 
Wills  V.  Evans,  20  Wend.  251,  an  authority  under  seal,  given 
by  one  partner  to  a  third  person  to  discharge  a  firm  debt,  was 
held  to  be  good.  So,  in  Toply  v.  Buttertield,  1  Met.  615, 
the  ru^e  was  held  not  to  apply  where  one  partner  conveyed, 
by  deed,  pro]:crty  of  a  firm  which  ho  might  have  conveyed 
without  deed;  and  in  Russit  v.  Strong,  5  Hill,  163,  an  assign- 
ment, under  seal,  of  a  chose  in  action  belonging  to  a  firm  by 
one  member,  was  held  to  be  good.  These  exceptions  and 
many  others  of  the  same  general  character,  which  might  be 
adduced,  prove  that  the  rule  was  not  intended  to  prevent  the 
use  by  an  individual  member  of  the  firm  property  for  part- 
nership purposes,  but  to  prohibit  partnership  effects  from 
being  misapplied,  and  also  to  protect  the  persons  and  sepa- 
rate estates  of  the  partners  from  being  bound  by  acts  not  con- 
templated by  the  articles  of  copartnership." 

Even  if  we  were  to  admit  that  the  design  of  making  a 
formal  assignment  did  not  suggest  itself  to  the  mind  of  Sues 
until  the  afternoon  of  November  27th  (as  appellants  would 
have  us  believe),  *'all  that  was  done"  will  "be  viewed  as  parts 
of  the  same  transaction,  so  as  to  make  it  immaterial  whether 
the  determination  to  make  the  assignment,  in  fact,  preceded  or 
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followed   the  execution  of  the  judgment  notes."     Hide  & 
Leather  Nat'l  Bank  v.  Kehm,  126  III.  461. 

A  consideration  of  the  case  of  Ilanford  Oil  Co.  v.  First 
National  Bank,  126  111.  584,  will  lead  to  the  same  conclusion. 
It  is  there  held  that  *'  when  the  debtor  enters  upon  a  course 
of  conduct,  havinaj  for  its  object  the  disposition  of  all  his  estate 
for  the  benefit  of  creditors,  and  as  a  part  of  the  plan  by  which 
to  effect  that  object,  executes  a  general  assignment,  the  distri- 
bution must  be  to  his  creditors  in  proportion  to  the  amounts 
of  their  respective  claims." 

Admitting  that  the  assignment  in  the  case  at  bar  was  not 
determined  upon  until  the  last  moment,  and  that  at  one  time 
during  the  formative  period  of  the  insolvent's  resolutions  a 
conditional  bill  of  sale  was  the  plan  of  disposition  favored, 
and  at  another  time  the  execution  of  judgment  notes,  the  fact 
remains  that  the  thing  actually  done  was  the  filing  of  an 
assignment  deed,  and  therefore  the  insolvent  estate  must  be 
distributed  without  priority  or  preference.  The  notes  were 
certainly  not  given  until  the  debtors  had  entered  upon  a 
course  of  conduct  having  the  disposition  of  all  their  estate  in 
view. 

Appellants  have  attempted  to  show  that  the  case  at  l)ar 
comes  within  the  decision  of  the  Supreme  Court  in  Field  v. 
Goehegan,  125  111.  68.  The  petition  in  that  case  did  not 
charge  any  contemplated  Jissignment  at  the  time  of  the  exe- 
cution of  the  notes,  but  alleges  that  the  deed  of  assignment 
was  withheld  by  the  insolvents  pursuant  to  a  certain  under- 
standing between  them  and  the  judgment  creditors,  etc.,  etc. 
It  was  held  that,  "  Had  the  warrants  of  attorney  under  Avhich 
the  defendant  in  error  obtained  priority  been  executed  after 
the  debtors  contemplated  an  assignment,  and  on  the  eve  of  an 
assignment,  then  they  might  be  regarded  as  part  of  the  assign- 
ment, and  obnoxious  to  the  law."  In  the  case  of  Hide  & 
Leather  National  Bank  v.  ^ehuij supra,  the  Supreme  Court 
has  annonneed  a  broader  doctrine;  but  for  the  determination 
of  the  Field  case  the  more  restricted  rule  was  quite  sufficient. 
The  evidence  there  shows  that  the  liens  in  dispute  had  been 
obtained  through  the  diligence  of  the  holders  of  the  judgment 
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notes,  and  it  was  not  claimed  that  the  notes  were  executed 
after  the  insolvents  had  entered  upon  the  disposition  of  their 
estate  with  a  view  to  an  inevitable  failure.  The  matter  in 
controversy  was  entirely  different  fi^om  that  disputed  in  the 
case  at  bar,  and  hardly  touches  it  at  any  point.  We  c'aim  that 
the  circumstances  of  the  case  before  us  were  of  such  a  nature 
that  it  makes  no  difference  at  what  precise  point  of  time, 
between  the  14th  and  27th  of  November,  insolvents  deter- 
mined to  assign,  and  that  any  reasoning  based  upon  tiie  funda- 
mental fact  that  the  intention  of  assigning  was  actually  formed 
after  the  execution  of  the  judgment  notes,  is  not  appropriate 
to  this  case;  and  we  contend,  further,  that  the  advantage 
which  Kaufman  Bros.  &  Co.  gained  was  not  due  to  the  dili- 
gence of  Lachenbruch,  but  to  the  act  of  Furthmann,  the 
attorney  for  Sues  &  Uhlendorf,  who,  knowing  his  clients' 
resolution  to  assign,  placed  the  notes  in  the  hands  of  Lachen- 
bruch, and  admonished  him  to  make  haste  and  get  another 
lawyer. 

Garnett,  J.  In  October,  1888,  Sues  &  Uhlendorf  were 
indebted  to  Kaufman  Bros.  &  Co.,  appellants,  in  t!ie  sum  of 
$12,000  or  $15,000.  The  creditors  became  uneasy  about  their 
claim,  and  for  some  months  before  that  time  had  been  urging 
Sues  &  Uhlendorf  to  give  them  security.  In  response 
thereto  promissory  notes  were  made  with  warrants  of  attor- 
ney to  confess  judgments  thereon.  The  notes  and  warrants 
were  executed  about  October  15th  by  Sues  alone,  but  with 
the  approval  and  consent  of  Uhlendorf;  were  payable  fowr 
months  after  date  to  Kaufman  Bros.  &  Co.,  and  were  left  in 
the  possession  of  Edmund  Furthmann,  to  be  by  him  held  sub- 
ject to  the  order  of  the  makers.  Kaufman  Bros.  &  Co.  being 
dissatisfied  with  the  situation,  one  of  the  firm,  Lachenbruch, 
visited  Chicago  about  November  15,  1888,  when,  upon  appli- 
cation to  Sues  for  better  security,  the  notes  first  executed 
were  surrendered  to  Sues,  and  he  then  executed  in  the  firm 
name  of  Sues  &  Uhlendorf,  new  notes  with  warrants  of 
attorney  to  confess  judgments.  The  new  notes  were  payable 
on  demand  to  the  order  of  Kaufman  Bros.  &  Co.,  and  for  the 
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same  amounts  as  the  notes  executed  in  October.  On  Novem- 
ber 27th  judgment  by  confession  in  tlie  Superior  Court  was 
entered  on  the  notes  last  executed  in  favor  of  the  payees  and 
against  the  makers;  execution  was  immediately  issued  on  the 
judgment  and  levied  on  the  stock  of  goods  belonging  to  Sues 
&  Chlendorf.  Afterward,  and  on  the  same  day,  they  made 
a  voluntary  assignment  for  the  benefit  of  their  creditors, 
which  was  then  duly  filed  and  recorded.  On  November  28th 
the  County  Court  ordered  the  sheriff  to  deliver  to  the  assignee 
of  the  insolvents  the  property  levied  upon,  reserving  to  the 
court  the  right  to  determine  the  validity  of  the  execution  lien 
upon  the  same  and  the  proceeds  thereof.  On  the  same  day 
Tlhlendorf  made  a  motion  in  the  Superior  Court  to  set  aside 
the  judgment  on  the  grounds,  first,  that  the  note  was  not 
signed  by  him.  Second,  that  the  note  was  not  signed  by  his 
authority.  Third,  that  the  warrant  of  attorney  was,  as  to 
him,  wholly  unauthorized.  Fourth,  that  the  judgment  was 
without  his  consent  or  authority;  but  the  motion  was  over- 
ruled. On  petition  of  one  Hier,  a  creditor  of  the  insolvents, 
the  court,  on  March  11,  1889,  entered  a  decree  finding  that 
Sues  had  no  authority  from  Uhlendorf  to  execute  the  judg- 
ment notes;  that  the  same  were  left  in  escrow  in  possession  of 
Furthmann,  until  he  should  be  directed  by  Sues  &  Uhlendorf 
to  deliver  them  to  appellants;  that  Furthmann,  without  any 
authority  to  do  so,  delivered  them  to  appellants  on  November 
27,  1888,  after  Sues  &  Uhlendorf  had  determined  to  execute 
a  voluntary  assignment  for  the  benefit  of  their  creditors,  and 
after  appellants  were*  informed  of  such  determination;  that 
such  judgment  and  execution  were  an  unlawful  preference^ 
and  it  was  ordered  that  they  be  treated  as  void  so  far  as  they 
were  sought  to  be  made  the  basis  of  such  preferences. 
Appellants  now  pray  for  the  reversal  of  that  decree. 

The  effect  of  the  judgment  as  to  Uhlendorf  must  first  be 
ascertained.  If  the  judgment  is  void  as  to  him,  the  ruling  of 
the  County  Court  may  be  conceded  to  be  unassailable.  Tliere 
is  no  denial  of  the  fact  that  the  notes  were  founded  on  a  suffi- 
cient consideration.  The  insolvents  legally  and  equitably 
owed  the  money  to  appellants.     The  law  in  this  State  seems 
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to  he,  in  such  cases,  that  if  a  judgment  is  taken  on  the  claim 
in  favor  of  the  creditors,  without  jurisdiction  of  the  debtor, 
equity  will  not  interfere  in  favor  of  the  latter.  The  court  so 
decided  in  Colson  v.  Loitch,  110  HI.  504;  and  in  Martin  v. 
Judd,  60  ni.  78,  it  was  held,  that  where  an  attorney  liad 
appeared,  without  authority  from  the  defendant,  and  a  judg- 
ment was  entered,  by  tneans  of  which  redemption  was  eflfected 
from  a  sale  of  real  estate  under  a  prior  execution,  the  pur- 
chaser nnder  such  prior  execution  was  not  in  a  position  to  clial- 
lenge  the  authority  of  the  attorney  who  catered  the  defendant's 
appearance  in  the  second  suit. 

There  is,  however,  still  another  reason  why  the  judgment 
is  conclusive  as  to  Uhlendorf.  The  points  now  raised  against 
the  judgment  are  res  adjudlcata.  They  are  identical  with  the 
points  of  this  motion  to  set  aside  the  judgment  in  the  Supe- 
rior Court.  The  court  then  had  jurisdiction  of  the  parties 
and  the  subject-matter.  The  ruling  on  the  motion  was  final 
and  an  appeal  might  have  been  taken  therefrom.  That  the 
adjudication  is  upon  a  motion  instead  of  the  original  merits  of 
the  case  makes  no  difference  in  this  respect,  when  the  very 
matters  decided  are  again  sought  to  be  made  the  subject  of 
controversy.  If  the  decision  on  a  motion  is  hnal,  affects  a 
substantial  right,  "and  may  be  reviewed  or  corrected  on  appeal, 
and  the  complaining  party  acquiesces,  we  see  no  reason  why 
the  decision  should  not  be  as  conclusive  of  the  matters 
decided,  as  the  determination  of  the  action  itself  would  be  of 
the  whole  controversy."     Sandereson  v.  Daily,  83  N.  C.  67. 

The  same  question  has  been  considered  in  various  cases 
with  the  same  result,  substantially,  as  in  the  North  Carolina 
case.  See  D wight  v.  St.  John,  25  K  Y.  203;  Fruenkenthal's 
Appeal,  100  Pa.  St  290;  Austin  v.  Walker,  61  Iowa,  158; 
Commissioners  v.  Mcintosh,  30  Kas,  234;  Langdon  v.  Rai- 
ford,  20  Ala.  532;  Qrier  v.  Jones,  54:  Ga.  154;  Herman  on 
Estoppel,  Sec.  472. 

We  must,  then,  consider  the  judgment  final  and  not  open 
to  attack,  unless  it  was  an  unlawful  preference. 

Here  again  the  conclusive  character  of  the  judgment  is 
material.     Rightful  delivery  of  the  notes  to  appellants  is  one 
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of  the  facte  which  the  judgment  determined.  But  it  does  not 
fix  the  date  of  the  delivery.  It  appears  very  clearly  from  the 
evidence  that  when  the  new  notes  were  given,  Lachenbruch 
was  insisting  upon  more  satisfactory  security  than  his  drm 
then  possessed,  and  it  was  certainly  the  intention  of  all  parties 
to  satisfy  him  on  that  point.  If  the  notes  were  delivered  to 
Furthmann  in  escrow,  to  be  held  by  him  until  directed  by  Sues 
&  IJiilendorf  to  hand  them  to  appellants,  we  are  at  a  loss  to 
perceive  how  their  security  was  improved  by  the  new  arrange- 
ment They  were  still  in  the  power  of  their  debtors,  and 
really  without  any  security.  The  only  witness  whose  evi- 
dence gives  any  support  to  appellee's  contention  on  this 
branch  of  the  case  is  Sues.  The  evidence  of  Katz  is  of  no 
moment,  as  he  makes  no  pretense  to  knowledge  of  anything  on 
the  subject,  except  what  Sues  told  him.  Tiie  foi-ce  of  Sues' 
evidence  given  on  this  liearing  is  much  impaired  by  the  fact 
that  immediately  after  the  assignment  he  was  called  upon  to 
testify,  and  stated  on  oath  that  he  did  not  remember  that  tlie 
second  notes  were  given  in  escrow,  but  that  he  gave  them  to 
Fnrthmann  to  do  what  he  thought  best  with  them.  Katz  testi- 
fied that  he  was  present  when  the  new  notes  were  made,  and 
Sues  then  said  nothing  about  holding  the  notes  in  escrow. 
Forthmann  testified  that  the  notes  were  made  without  any  con- 
dition whatever;  that  the  old  notes  were  delivered  up  to  Sues, 
and  at  the  same  time  he  showed  the  new  notes  to  Lachen- 
bruch, who  examined  and  returned  them  to  Furthmann,  and 
said,  "I  w^aut  you  to  hold  these  notes  for  me."  Furthmann 
did  keep  the  notes  for  appellants  until  November  27th,  when 
he  handed  them  to  Lachenbruch.  As  to  these  facts  Furth- 
mann is  corroborated  by  Lachenbruch.  Moreover,  there  is  no 
evidence  that  Furthmann  was  authorized  after  November  15th 
to  make  a  delivery  of  the  notes;  all  the  evidence  given  shows 
that  if  there  was  any  delivery,  it  must  have  taken  place  on 
November  15th,  and  as  we  have  seen,  the  judgment  is  con- 
clusive that  there  was  a  delivery  at  some  time. 

The  security  required  by  appellants  was  the  result  of  their 
own  vigilance  and  the  pressure  they  exerted  against  their 
debtors.     It   was  not   voluntarily   offered    to   them  by   the 
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debtors  as  incident  to  a  determination  to  dispose  of  all  their 
property  for  the  benefit  of  their  creditors.  It  is  very  donbt- 
fnl  whether  either  of  the  insolvents  ever  determined  to  make 
an  assignment  or  other  disposition  of  all  tlieir  property  for 
the  benefit  of  their  creditors  prior  to  November  27th. 
From  Sues'  own  evidence  it  appears  that  he  did  not  intend 
to  make  an  assignment  when  he  executed  the  notes  on 
November  15th.  The  most  unfavorable  statement  he  makes 
on  the  subject  as  to  appellants,  is  that  he  may  have  been 
thinking  of  an  assignment  for  three  days  before  it  was  actu- 
ally made.  The  business  of  the  insolvents  was  continued  as 
usual  after  November  15th,  and  until  November  27th,  and 
on  the  very  day  the  assignment  was  made  Sues  tried  to 
boirow  from  appellants  for  his  firm,  $700  additional,  to  aid 
them  in  carrying  on  their  business.  The  refusal  of  that 
request  was  probably  the  proximate  cause  of  the  assignment, 
but  the  facts  are  far  from  pointing  to  any  determination  of 
the  debtors,  as  early  as  November  15,  1888,  to  yield  the 
dominion  of  their  property  for  the  benefit  of  their  creditors. 
We  think  the  case  of  Field  v.  Geohegan,  125  111.  68,  answers 
the  charge  of  unlawful  preference  now  made  against  appel- 
lants' right  to  a  Jien  under  their  execution. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  the  County  Court  to  enter  an  order  allowing  the 
execution  of  Kaufman  Bros.  &  Co.,  priority  out  of  the  pro- 
ceeds of  the  goods  levied  on. 

lie  versed  and  remanded  with  directions. 
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— Bernard  Graff 

V. 

Harris  Smolensky. 

Certiorari— Laches — Promise  to  Dhmiss  Suit — Consideration. 

1.  A  plaintiff  in  a  given  salt  promisini?:  to  dismira  the  satne,  nixm  the 
receipt  of  a  valuable  consideration  therefor,  is  bound  thereby. 

2.  No  question  of  Inches  is  involved  upon  the  issuance  of  a  writ  of  cer" 
tiorari  at  any  time  during^  the  period  prescribed  by  the  statute. 
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[Opinion  filed  January  22,  1890.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
RicuABD  Prendeegast,  Judge,  presiding. 

Messrs.  Mos^s,  Newman  &  Pam,  for  appellant 
The  judgment  at  bar  was  rendered  October  6,  1885,  and 
the  BIX  months  expired  on  April  5,  1886.  This  was  the 
last  day  of  the  six  months.  The  statute  can  not  be?  con- 
strued to  mean  that  a  party  injured  by  a  wrongful  judgment 
may  wait  fully  six  months  before  suing  out  the  writ;  such 
party  must  exercise  due  diligence, and  in  analogy  to  the  right 
of  appeal,  which  expires  in  twenty  days,  a  reasonable  time 
should  not  extend  beyond  the  period  of  twenty  days.  Thus 
when  petitioner  discovered  in  January,  1886,  that  he  was 
injured  by  an  unjust  judgment,  it  was  his  duty  within 
twenty  days  to  procure  a  writ  of  certiorari^  and  having 
waited  until  April  5, 1886,  he  was  guilty  of  such  laches  as  to 
bar  the  remedy.  If  this  were  not  so,  a  petitioner  in  certio- 
rari would  stand  on  more  favorable  grounds  than  the  ordinary 
defendant,  who  must  appeal  in  twenty  days. 

In  Tennessee  no  statutory  limitation  exists,  as  in  Illinois, 
in  reference  to  the  writ  of  C'Crtiorari^  but  a  rule  of  diligence 
lias  been  established  by  the  Supreme  Court  of  Tennessee  com- 
pelling parties  to  go  to  the  next  term  of  court  for  2i  certiorari. 
It  will  be  found  that  if  parties  are  guilty  of  negligence  in 
this  regard  the  writ  is  quashable.  Thus,  in  McMurray  v. 
Milan,  2  Swan,  177,  a  party  had  been  sued  in  many  cases, 
making  in  the  aggregate  an  amount  t/tM  would  rvin  him.  A 
judgment  had  been  rendered  on  the  18th  day  of  February 
1S52,  for  $201,  upon  which  execution  liad  been  issued.  On 
the  9th  of  April,  1852,  he  filed  a  petition  for  certiorari.  The 
court  says :  "  This  is  certainly  a  strong  case  of  merit,  and  relief 
ought  to  be  extended  if  it  can  be  done  without  a  violation  of 
the  settled  rules  of  law;  and  in  a  case  of  so  much  hardship  and 
such  strong  merits  we  would  be  inclined  to  strain  those  rules, 
if  it  were  not  for  the  mischievous  eflFect  of  such  a  precedent 
and  the  importance  of  adhering  to  settled  principles.    *    *    * 
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It  was  decided  in  this  State,  as  early  as  1808,  in  Henderson 
V.  Lockey,  2  Tenn.  110,  that  there  were  but  two  grounds 
for  dismissing  this  writ.  First,  not  showing  satisfactorily 
why  the  ordinary  remedy  by  appeal  was  not  resorted  to. 
Second,  for  want  of  merits  on  the  face  of  the  petition."  The 
court  discusses  the  insufficiency  of  the  petition,  and  concludes 
by  saying,  that  "Sound  and  necessary  policy  so  well  established 
requires  every  man  to  attend  to  his  suits  at  a  designated  time, 
and  that  there  should  be  an  end  to  litigation,  and  forbids  that 
a  judgment  should  be  disturbed  and  the  rights  of  parties 
unsettled  under  such  circumstances  as  surround  this  case." 

In  Johnson  v.  De  Berry,  10  Humphrey,  440,  the  judgment 
before  the  justice  was  rendered  on  the  7th  of  August,  lb49. 
Certiorari  was  applied  for  on  the  18th  of  October,  1849. 
The  court  took  judicial  notice  that  a  term  of  court  was  held 
on  the  fourth  Monday  in  August,  and  that  no  reason  was 
shown  in  the  petition  for  not  removing  the  proceeding  to  the 
first  term  of  the  Circuit  Court  It  was  held  that  this  delay 
was  fatal,  and  as  certiorari  is  only  a  substitute  for  an  appeal, 
it  will  be  granted  and  allowed  only  where  reasonable  and 
proper  diligence  is  used  to  procure  it  (citing  authorities). 

To  the  same  effect  are  Lanier  v.  Sullivan,  1  Head,  440; 
Newman  v.  Rogers,  9  Humphrey,  121. 

An  attempt  was  shown  in  the  last  cited  case  to  excuse  the 
neglect,  but  the  court  said  that  '^  To  sustain  the  application 
would  be  to  contravene  the  uniform  current  of  decisions  on 
this  subject,  and  encourage  gross  negligence  and  promote 
interminable  litigation."  See,  also,  Porter  v,  Wheaton,  5 
Yerger,  108. 

In  North  Carolina  a  certi^orari  might  be  sued  out  at  any 
time  within  five  years,  in  analogy  to  the  statute,  allowing  live 
years  for  writs  of  error.  Yet,  in  Bowman  v.  Foster,  32  N. 
C.  48,  a  writ  was  dismissed  because  the  delay  was  continued 
for  two  and  one-half  years  after  the  judgment  was  rendered, 
constituting  such  laches  as  precluded  him  from  his  remedy. 
See,  also,  Austin  v.  Bush,  11  Col.  198;  17  Pac.  Rep.  501. 

The  petition  was  deficient  in  substance  according  to  all  tho 
authorities  in  the  Supreme  Court  and  in  this  court     The  pcti- 
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tioner,  Smolensky,  was  guilty  of  gross  negligence  in  relying 
upon  the  plaintiff  for  information  as  to  the  judgment.  It 
was  his  duty  to  inspect  the  docket  and  see  that  the  case  was 
dismissed. 

It  appears  from  the  transcript  that  there  had  been  several 
continuances  in  the  case,  and  it  had  been  continued  from 
September  28,  1885,  to  October  3d;  from  thence  by  agree- 
ment to  October  5th,  at  nine  o'clock  in  the  murning.  The 
case  was  then  continued  to  October  6,  1885,  and  judgment 
was  taken. 

Tlie  general  doctrine  as  to  negligence  is,  tliat  there  must  be 
freedom  from  negligence,  and  that  a  judgment  was  not  suffered 
through  negligence.  The  jurisdiction  of  the  court  is  statutory, 
and  it  must  appear  from  the  record,  and  where  incon- 
sistent reasons  are  assigned  in  the  petition,  those  most  unfa- 
vorable to  the  petitioner  must  be  adopted  as  the  ground 
assigned.     O'Hara  v.  O'Brien,  4  111.  App.  154. 

In  the  case  just  cited  the  petition  alleged  that  the  petitioner 
had  once  paid  the  money  into  court  according  to  the  law,  and 
that  by  the  false  and  fraudulent  representations  of  the  plaintiff 
in  that  action,  the  petitioner  has  been  led  to  believe  that  said 
.judgment  would  not  be  enforced  against  him  until  it  was  too 
late  to  take  an  appeal  in  the  orduiary  way.  The  Appellate 
Court  of  the  Fourth  District  reversed  the  judgment,  with 
instructions  to  quash  the  wiit  of  certiorari  because  inconsist- 
ent and  contradictory  allegations  had  been  made  in  the  peti- 
tion which  could  not  be  reconciled.  The  last  allegation  was 
taken  to  be  true — that  the  appellee  knew  of  the  judgment  and 
did  not  take  an  appeal  because  of  the  false  and  fraudulent 
representations  of  the  plaintiff  without  stating  what  those 
representations  were. 

Tiie  petition  at  bar  is  inconsistent  in  alleging  the  payment 
of  $25  and  producing  a  receipt  in  full  for  $1.  The  allegation 
of  the  sending  of  the  dozen  of  live  geese  is  deficient  because 
he  fails  to  state  how  he  sent  them,  and  that  Graff  received 
them;  non  constat^  but  he  may  have  sent  them  and  Graflf  did 
not  receive  them.  The  petitioner  impleads  Bernard  Graff  and 
])roduces  a  receipt  of  Barnett  Graff.  In  fact,  the  petition 
lacks  precision  and  clearness  of  statement. 
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See,  also,  Cushman  v,  Rice,  1  Scam.  565;  Wliite  v.  Frye,  2 
Gilm.  65;  Lord  v.  Burke,  4  Gilra.  363;  Murray  v.  Murphy, 
16  III.  275;  Russel  v.  Pickering,  17  111.  31;  CliflFord  v.  Wald- 
rop,  23  111.  336;  Davis  v.  Handall,  26  111.  243;  First  National 
Bank  v.  Bcresford,  78  111.  391;  President,  etc.,  of  Town  of 
Waverly  v.  Kemper.  88  irt.  579. 

Mr.  A.  W.  Brickwood,  for  appellee. 

The  writ  of  certiorari  being  a  statutory  one,  it  is  only 
necessary  for  us  to  inquire  if  the  requirements  of  the  statute 
relating  to  the  form  and  contents  of  the  petition  have  been 
complied  with,  and  if  so,  was  it  filed  in  time? 

Section  76,  Chap.  79,  p.  1461,  of  the  Rev.  Stat,  of  Ilk, 
Starr  &  Curtis,  governs  the  contents  of  the  petition,  and  we 
respectfully  submit  that  a  careful  reading  of  the  petition  in 
this  case  will  disclose  the  fact  that  the  requirements  of  the 
statute  which  requires  that  the  petition  shall  set  forth  and 
show  "  that  the  judgment  before  the  justice  of  the  peace  was 
not  the  result  of  negligence  in  the  party  praying  such  writ — 
that  the  judgment,  in  his,opinion,  is  unjust  and  erroneous, 
setting  forth  wherein  such  injustipo  and  error  consists,  and 
that  it  was  not  in  the  power  of  the  party  to  take  an  appeal  in 
the  ordinary  way,  setting  forth  the  particular  circumstances 
which  prevented  him  from  so  doing,"  have  been  literally 
complied  with. 

In  fact,  the  petition  as  a  whole  not  only  complies  with  the 
statute  in  every  detail,  showing  the  original  judgment  as 
erroneous  and  unjust,  entered  without  negligence  on  the  part 
of  the  petitioner,  in  disclosing  a  meritorious  defense,  and  that 
an  appeal  could  not  have  been  taken  in  the  ordinary  way,  bnt 
it  is  in  harmony  with  all  the  decisions  of  Supreme  and  Appel- 
late Courts  of  this  State.  Gallimore  v.  Dazey,  12  111.  143; 
Stout  V.  Slattery,  12  111.  163;  Howe  v.  Harris,  44  111.  34; 
Davis  V.  Randall,  26  111.  243;  McNerney  v.  Newberry,  37 
111.  91;  Stocking  v.  Knight,  19  111.  App.  501. 

A  most  searching  examination  of  every  decision  in  our  State 
will  convince  any  one,  that  in  this  case  the  writ  was  properly 
allowed,  and  the  cases  cited  by  appellant's  counsel  only  add 
strength  to  those  cited  herein. 
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In  the  case  of  Stocking  v.  Knight,  supra,  the  court,  in 
liolding  that  an  agreement  by  an  attorney  was  not  sufficient, 
says  :  "  There  is  no  pretense  that  appellee  made  any  contract 
or  said  anything  to  influence  the  action  of  appellant."  In  the 
case  at  bar,  it  was  the  plaintiflf  who  made  the  promise  and 
lulled  the  defendant  into  security  before  the  judgment  was 
entered.  And  in  this  last  regard,  it  differs  from  many  of  the 
cases  cited,  where  the  judgment  had  already  been  entered, 
and  the  record  made.  There  was  no  indebtedness  upon 
which  a  judgment  could  be  entered. 

In  the  case  of  Neal  v.  Handley,  116  111.  418,  the  court  sus- 
tains a  rule  long  since  established,  holding  that  a  part  payment 
of  an  indebtedness,  where  there  was  a  sufficient  consideration 
to  support  the  promise  to  receive  it  in  full  satisfaction  of  the 
debt,  was  good,  and  cites  approvingly  an  English  authority  to 
tlie  effect  that  a  part  payment  accompanied  with  the  gift  of 
a  robe  or  a  hawk,  would  be  a  sufficient  consideration  to  sup- 
port the  promise  to  accept  a  part  payment  in  full  satisfaction 
of  an  indebtedness. 

Garkett,  J.  A  judgment  liaving  been  rendered  for  appel- 
lant and  against  appellee,  a  resident  of  Mercer  County,  Illi- 
nois, before  a  justice  of  the  peace  of  Cook  County,  on  October 
6,  1885,  the  appellee,  on  April  6,  1886,  tiled  in  the  County 
Court  of  Cook  County  his  petition  for  writ  of  certioiari 
which  was  granted,  and  the  cause  coming  on  for  trial,  appel- 
lant submitted  a  motion  to  quash  the*  writ.  The  motion  was 
overruled,  and  appellant  excepted  to  the  ruling.  The  case 
was  submitted  to  the  court  without  a  jury,  and,  after  hearing 
tlie  evidence,  the  trial  judge  found  the  issues  for  appellee  and 
rendered  the  judgment  for  costs  against  ai)pellant.  A  reversal 
of  the  judgnient  is  asked  because  appellee  is  said  to  have  been 
guilty  of  laches,  relying  upon  appellant's  promise  to  dismiss 
the  suit  before  the  justice,  and  in  delaying  his  application  for 
a  writ  of  certiorari.  The  petition  for  the  Writ  stated  that  on 
October  4,  1885,  two  days  before  the  judgment  was  rendered 
by  the  justice,  appellant  and  appellee  met  together  and  com- 
promised the  matter  in  dispute,  appellee  agreeing  to  pay 
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appellant $27,  and,  after  returning  home,  to  send  him  a  dozen  livo 
geese;  that  on  October  5,  18S5,  he  did  pay  appellant  the  $27, 
and  appellant  then  agreed  to  dismiss  the  suit;  that  appellee 
asked  if  it  would  be  necessary  for  him  to  go,  and  appellant 
replied  that  it  was  not  necessary,  that  he  would  dismiss  the 
suit  without  judgment  or  costs  to  appellee;  that  appellee 
relied  on  appellant's  promise,  and  did  not  afterward  inspect 
or  examine  the  docket  of  the  justice,  and  did  not  know  that 
the  suit  was  not  dismissed  or  that  a  judgment  was  entered 
until  January,  1886;  and  that  on  his  return  home  in  the 
month  of  October,  1885,  he  had  sent  to  appellee  the  dozen 
live  geese,  as  he  had  agrec^d,  and  that  he  was  not,  when  the 
action  was  commenced,  nor  when  the  judgment  ^vas  rendered  "^ 
indebted  to  appellant,  and  that  the  judgment  is  unjust  and 
erroneous. 

The  petition  contains  all  the  allegations  required  by  Sec.  76, 
Chap.  79,  R.  S.  Appellee  had  the  right  to  rely  upon  appel- 
lant's promise  to  dismiss  the  suit  The  pr.omise  was  upon  a 
valuable  consideration,  and  appellant  was  bound  thereby.  His 
plea  now  that  he  was  not  worthy  of  belief,  and  that  appellee 
was  foolish  to  confide  in  him,  does  not  conform  to  the  judicial 
idea  of  good  faith.  It  is  an  entirely  different  case  where  a 
judgment  is  known  to  the  defendant  to  have  been  rendered, 
and  he  is  persuaded  not  to  appeal  by  the  promise  of  the 
plaintiff's  attorney  that  the  judgment  will  be  compromised,  as 
in  Stocking  v.  Knight,  19  111.  App.  501.  An  attorney  has  no 
authority  to  make  an  agreement  of  that  character,  and,  more- 
over, it  may  be  doubted  whether  such  an  agreement,  made 
when  defendant  knew  of  the  judgment,  could  be  regarded  as 
taking  from  the  defendant  the  power  to  appeal  in  the  ordi- 
nary way. 

The  statute  gives  six  months  for  issuing  a  writ  of  certiorari. 
It  is  not  a  question  of  diligence  or  laches  within  the  time 
given  by  the  act.  The  complaining  party  may  file  his  petition 
on  the  last  day  of  the  six  months,  or  he  may  avail  himself 
of  the  right  as  soon  as  he  discovers  the  wrongful  judgment, 
provided  only  it  is  within  the  period  named.  No  reason 
appears  why  any  different  construction  should  be  given  tlio 
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Bcction  in  que&tion  than  has  been  uniformly  ^iven  to  the 
act  providing  that  writs  of  error  shall  not  be  brought  after 
the  expiration  of  five  years  from  the  rendition  of  the  decree 
or  judgment  complained  of. 

Tlie  expression  of  tlie  conrt  in  Gallimoro  v.  Dazey,  12  III. 
142,  accords  with  the  common  understanding  of  the  profes- 
sion on  this  point,  and,  ur^til  otherwise  informed  by  higher 
authority,  we  shall  adhere  to  that  interpretation. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


35    271 
43    631 

85    2711 

T.  B.  Baker  and  Sophronia  Baker  }~-^ 

I  35    271 
V.  70    505 

Edward  T.  Singer,  Assignee.  ^  g| 

Insolvency — Orders  Belating  to  Property  qf  Insolvent — Judge  (^ 
Another  Court — Presiding  of. 

1.  It  i«  fhe  duty  of  the  County  Court  in  insolvent  cases  to  pursue  such 
course  with  reference  to  the  property  which  comes  to  its  hands  as  will  best. 
preFerve  its  value  and  render  it  most  available  to  creditors.  In  the  efforts 
to  realize  the  largest  return*' possible  for  the  creditors,  the  court  must  be  left 
in  possession  of  a  liberal  discretion,  and  its  orders  will  not  be  disturbed, 
unless  its  discretion  is  manifestly  abused. 

2.  In  cases  of  this  sort  where  the  facts  which  induced  the  court  to  ronke 
the  orders  complained  of,  are  not  preserved  in  the  record,  the  presumption 
arises  that  circumstances  existed  which  warranted  tho  same, 

8.  In  the  case  presented,  this  court  holds,  that  parol  evidence  introduced 
to  phow  that  the  judf?e  in  question  was  not  requested  by  the  county  judgg 
of  Cook  County  to  hold  the  court  and  that  a  certain  order  was  not  entered 
while  presiding  as  judge,  can  not  properly  be  considered  in  view  of  the 
fact  that  the  record  shows  that  be  was  properly  presiding  therein. 

[Opinion  filed  January  22,  1890.] 

Appkal  from  the  County  Court  of  Cook  County;  the  Hon. 
E.  H.  Gary,  Jud^o,  presiding. 

Mr.  GsoBGE  W.  Plummer,  for  appellants. 

Messrs.  Hanegy  &  Mkrrice,  for  appellee. 
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Gabnktt,  J.  Appellants  complain  of  orders  of  the  County 
Court  of  Cook  Connty,  in  the  matter  of  the  voluntary  assign- 
ment of  T.  Brougham  Baker  and  Sophronia  Baker,  insolv- 
ents. The  orders  are  said  to  liave  been  improi:)erly  made 
by  E.  II.  Gary,  judge  of  the  County  Court  of  Du  Page 
County.  A  bill  of  exceptions  in  the  case  present  parol  evi- 
dence taken  after  entry  of  the  orders,  and  for  the  purpose 
of  setting  them  aside,  which,  as  appellants  claim,  shows  that 
Judge  Gary  was  not  requested  by  tlie  judge  of  the  Countj' 
Court  of  Cook  County  to  hold  the  court,  and  that  one  of  tlio 
orders  was  entered  by  Judge  Gary  at  his  private  office  in 
Chicago,  and  not  while  he  was  presiding  as  judge  of  the 
County  Court.  The  record,  however,  recites  that  he  was  pre- 
siding at  the  request,  and  in  the  absence  of,  the  judge  of  the 
court,  and  that  recital  can  not  be  attacked  in  the  mauner  now 
])roposed.  Hansen  v.  Schlqsinger,  125  111.  230;  Weigley  v. 
Matson,  lb.  64. 

The  orders  which  appellants  object  to,  gave  leave  to  the 
assignee  to  finish  the  building  known  as  Baker's  Theater  (which 
was  part  of  the  estate  assigned),  to  issue  certificates  or  notes 
for  the  money  necessarily  exi)ended  for  that  purpose,  which 
should  constitute,  together  with  other  assignee's  notes  or  cer- 
tificates ])reviously  issued,  a  first  and  valid  lien  on  the  theater 
property,  and  to  lease  the  property  together  or  in  parts  for  a 
term  not  to  exceed  five  years.  Part  of  the  building  in  ques- 
tion is  designed  for  a  theater  and  its  appurtenances,  and  the 
remainder  for  a  hotel.  The  assignee  reported  on  February 
19,  1889,  that  he  had  leased  the  theater  and  its  appurtenances 
to  John  n.  Ilavlin  for  a  term  of  five  years  commencing  May 
1,  1889,  for  a  rentiil  of  $50,000  for  the  term,  payable  in  install- 
ments, which  was  the  highest  bid  he  received  therefor,  and  be 
recommended  the  approval  of  the  lease.  The  court  accord- 
ingly approved  the  same.  As  the  facts  which  induced  the 
court  to  give  leave  to  the  assignee  to  finish  the  building, 
issue  notes  and  make  the  lease,  are  not  preserved  in  the  record 
we  must  presume  the  existence  of  circumstances  that  war- 
ranted the  order,  and  that  the  same  were  duly  presented  to  the 
court     For  aught  that  appears,  the  appellants  may  have  con- 


First  District— OcroBER  Term,  1889.      273 

City  of  Chicijgo  v.  McLean. 

fiented  to  the  order,  and  in  that  case  they  certainly  would  take 
nothing  by  an  appeal.  But  tin's  court  has  held  in  Singer  v. 
Leavitt,  33  111.  App.  495,  that  it  is  the  duty  of  the  cpurt,  in 
insolvent  cases,  to  pursue  such  course,  with  reference  to  the 
property  which  comes  to  its  hands,  as  will  best  preserve  its 
value  and  render  it  most  available  to  creditors.  In  the  effort 
to  realize  the  largest  returns  possible  for  the  creditors,  the 
court  mnst  be  left  in  possession  of  a  liberal  discretion,  and  its 
orders  will  not  be  disturbed  unless  its  discretion  is  manifestly 
abused.  There  is  no  showing  of  such  abuse  in  this  record. 
The  orders  of  the  County  Court  are  alErmed. 

J^cdgment  affirmed. 


City  op  Chicago 

V. 

Sarah  A.  T.  McLean. 


Munieipn J  Corpora fiom — ffeg ligence —  Defective  Sidewa Ih — Personal 
Injuries — Evidence — Instructions — Damages — Mental  Suffering, 

1.  In  an  action  brought  to  recover  damasres  from  a  municipality  for  per- 
sonal injuries  allefired  to  have  been  occasioned  by  a  defective  sidewalk,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict  for  the 
plaintiff. 

2.  The  mpntal  suffer insrs  of  the  person  injured  should  be  considered  in 
assessing  damages  in  such  cises. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fkank  Baker,  Judge,  presiding. 

Messrs.  George  F.  Sugg,  Charles  S.  Cameron  and  W.  E. 
HuoHEfl,  for  appellant. 

Messrs.  Frederick  Peake  and  James  Frake,  for  appellee. 

VoK  XXXV  18 
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MoRAN,  J.  Tliis  is  an  appeal  from  a  judo^mcnt  recovered 
against  the  city  by  appellee  for  injuries  received  by  her  by 
reason  of  a  fall  at  a  point  where  the  sidewalk  was  defective. 
The  ground  strongly  pressed  npon  this  court  as  a  reason 
for  reversing  the  case,  is  an  alleged  variance  between  the  dec- 
laration and  the  proof  with  reference  to  the  defect  which 
caused  the  injury.  Where  such  a  point  is  made,  it  is  mate- 
rial that  the  court  can  readily  see  from  the  printed  abstract 
just  what  the  allegations  of  the  declaration  are,  and  counsel 
should  be  careful  to  print  in  the  abstracts  or  briefs,  an  accu- 
rate statement  of  what  the  declaration  contains.  To  omit 
from  the  abstract,  either  by  carelessness  or  design,  sentences 
or  allegations  having  a  bearing  upon  the  decision  of  the  point 
made,  is  very  lik^jly  to  impose  unnecessary  labor  on  lx>th 
court  and  counsel.  In  this  case,  by  what  we  suppose  was  the 
inadvertent  omission  in  the  abstract  of  a  part  of  the  allega- 
tion in  the  declaration,  a  basis  is  furnished  for  the  contention 
in  the  brief  that  there  was  a  material  variance,  while,  had  the 
abstract  been  a  correct  one,  no  argument  of  the  kind  could, 
with  any  show  of  plausibility,  have  been  urged. 

It  is  also  urged  that  the  verdict  is  not  warranted  by  the  evi- 
dence. Appellee  swears  that  she  fell  and  injured  herself  at 
the  point  where  the  defect  in  the  sidewalk  is  shown  by  other 
witnesses  to  have  existed,  and  there  is  no  evidence  whatever 
to  contradict  her  statement.  The  nature  and  extent  of  her 
injuries  w^ere  testified  to  by  three  physicians  who  were  called 
as  witnesses  for  appellee,  while  one  who  was  called  by  appel- 
lant failed  to  find  symptoms  which  indicated  that  she  had 
received  any  appreciable  hurt.  On  that  state  of  evidence  it 
can  not  be  said  that  the  verdict  is  unsupported.  Complaint  is 
made  that  the  court  instructed  the  jury  that  in  estimating 
appellee's  damages  they  should  take  into  consideration  her 
suffering  in  body  and  mind^  if  any,  resulting  from  the  injury. 
The  Supreme  Court  has  repeatedly  held  that  mental  suffer- 
ing consequent  on  such  an  injury  is  a  proper  element  to  be 
considered  in  assessing  damages.  H.  &  St.  J.  B.  R.  Co.  v. 
Martin,  111  111.  219. 

The    court  gave  fifteen   of   the   twenty-one    instructions 
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requested  by  the  appellant  and  refused  six.  An  examination 
of  those  instructions  discloses  that  the  jnry  were  very  fully 
instructed  on  every  material  question  which  arose  in  the  case, 
and  we  are  of  the  opinion  that  no  error  was  committed  in 
refusing  appellant's  instructions  which  were  not  given.  The 
verdict  appears  to  be  reasonable  in  amount;  there  is  nothing 
al>out  it  to  indicate  partiality  or  prejudice  on  the  part  of 
the  jury,  and  it  being  fully  warranted  by  the  evidence  and  no 
error  of  law  having  intervened,  the  judgment  rendered 
thereon  must  be  affirmed.  Judgment  affirmed. 


John  J.  Currait 

V. 

The  People  ex  rel. 


Bastardy — Evidence^Verdict — Practice. 

1.  In  bastardy  proceedings  this  court  declines  to  interfere  with  the  ver. 
diet  that  defendant  was  the  father  of  the  child  in  question. 

2.  In  cases  of  this  character  no  transcript  of  any  proceedings  before  the 
justice  need  be  filed;  only  the  warrant  for  the  arrest  and  the  bond  for 
the  appearance  are  required;  neither  need  the  complaint  be  in  writing; 
and  the  admisRion  of  evidence  as  to  the  attention  to  complainant  of  other 
men  is  admissible. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Henby  M.  Shkpabd,  Judge,  presiding 

Mr.  John  C.  Hendricks,  for  appellant. 

Mr.  HoMEB  E.  TiNSMAN,  for  appellee. 

Gaby,  P.  J.     "-4  dear  loved  lady  convenience  snug, 

A  treacherous  inclination^^^ 
as  Burns  sings,  or,  as  the  Spanish  has  it,  ^^a  moment  of  delir- 
ium," brought  upon  this  young  woman  that  penalty  which  we 
are  taught  all  motherhood  suffers  for  the  transgression  of  the 
first  mother. 


35    27p 
66    672 
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Upon  the  contradictory  testimony  of  the  two  persons  having 
origi^ial  and  authentic  sources  of  knowledge  as  to  the  matter 
to  which  they  testified,  the  jnry  has  found  that  the  api)ellant 
is  rightly  charged  with  the  paternity  of  her  child.  Her  testi- 
mony was  corroborated  by  his  acknowledgment  that  on  summer 
evenings  they  rambled  in  the  bosky  parks  tliat  adorn  the 
northwestern  part  of  Chicago,  and  by  the  testimony  of  her 
sister  that  no  young  man  but  the  appellant  came  to  see  the 
relatrix,  to  her  knowledge.  Jiy  the  testimony  of  the  relatrix 
and  her  sister,  the  date  of  the  first  of  those  rambles  was  fixed 
at  August  17,  18S8,  anJ  the  child  was  born  April  29,  1889. 
If  there  is  no  error  of  law  in  the  case,  the  verdict  of  the  jury 
can  not  be  disturbed. 

All  the  matters  assi/i^ncd  as  error,  except  as  to  tlie  preponder- 
ance of  the  evidence  and  the  form  of  the  verdict,  are  trivial. 
In  this  class  of  cases  no  transcript  of  any  proceedings  before 
the  justice  is  required  to  be  filed;  only  the  warrant  for  the 
arrest  of  the  defendant  and  the  bond  for  his  appearance  given 
by  him.  Sec.  3,  Ch.  17,  R.  S.  Her  complaint  need  not  be  in 
writing.  Jones  v.  The  People,  63  III.  366.  Tlie  admission  of 
the  testimony  as  to  att^jntions  by  any  other  man  is  justified  by 
Corcoran  v.  People,  27  111.  App.  638. 

The  other  points  as  to  the  evidence  admitted  or  rejected 
and  as  to  instructions  have  been  considered,  but  there  is  noth- 
ing in  them. 

The  verdict,  "  We  the  jury,  find  that  the  complaining  wit- 
ness, Ellen  McDonald,  has  been  delivered  of  a  bastard  child, 
in  the  County  of  Cook  and  State  of  Illinois,  which  is  now  liv- 
ing, and  that  the  defendant,  John  J.  Curran,  is  the  father  of 
said  child,"  is  broader  than  the  issue  which  the  statute  (Sec. 
4)  requires  to  be  submitted  to  the  jury,  and  yet  it  does  not 
include  the  element  that  she  was  an  unmarried  woman,  and 
only  an  unmarried  woman  can  be  a  complainant  in  such  a  pro- 
ceeding.    Jones  V.  People,  53  111.  366. 

It  is,  however,  such  a  verdict  as  in  Davis  v.  People,  60  111. 
199,  was  held  to  be  the  proper  form.  There  is  no  error  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 
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j  54    340 


David  J.  Sachsel  as^sn 

44    206 
V.  35    277 

X  Hamilton  Farrar  and  Reuel  W.  Bridge. 

Agency — Real  Property — Sale  qf— Commissions — Claims  for,  by  Two 
Agents — Interpleader — Answer. 

A  bill  of  interpleader  requiring^  two  real  estate  agents  to  interplead 
as  to  which  of  theiu  shall  have  certain  commiRsiona  due  upon  the  sale  of  a 
piece  of  land,  each  claiming  to  have  made  the  sale,  will  not  lie;  the  defense 
most  be  at  law. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamikson,  Judge,  presiding. 

Mr.  Feank  H.  Goin,  for  appellant. 

Mr.  Arthur  B.  Wells,  for  appellee  Farrar, 

No  appearance  for  appellee  Bridge. 

Gaby,  P.  J.  This  is  a  bill  of  interpleader  filed  by  the 
appellee  Eeuel  W.  Bridgp,  requiring  the  appellant  and  the 
appellee  Farrar,  to  interplead  as  to  which  of  them  shall 
have  the  commissions  to  be  paid  by  Bridge  on  a  sale  of  real 
property  owned  by  him,  which  each  of  them  claims  to  have 
been  eifected  through  his  exertions. 

If  either  of  them  is  entitled  to  commissions  it  is  because  of 
Bome  contract  he  had  with  Bridge,  and  not  because  of  any- 
thing that  has  happened  between  themselves.  Neither  of 
them  claims  by  a  title  derived  from  the  other.  If  Bridge 
has  incautiously  committed  himself  with  both  of  them,  he 
must  make,  at  law,  the  best  defense  ho  can  to  the  double 
claim.  It  is  no  case  for  an  interpleader.  3  Pom.  Eq.,  Sees. 
1319  to  1329.     The  answer  of   the  appellant  denying  the 
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title  to  the  relief  prayed,  and  praying  the  same  advantage 
of  his  answer  as  if  he  had  demurred,  saves  the  objection  to 
the  case  made  by  the  bill,  even  if  a  general  answer  would 
have  waived  it.     Ryan  v.  Duncan,  88  111.  144. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  remanded. 


The  Pennsylvania  Company  and  the  Union  Stock 

Yards  &  Transit  Company 

V, 

Edwin  H.  Ellett,  Administrator, 

Railroad»^Negligence — Crossings —  Personal  Injuries  ^  Pleading  — 
Defect  in — Verdict — Evidence, 

1.  The  fact  that  the  trains  of  a  railroad  company  have  for  several  years 
been  daily  run  over  the  track  of  another  company,  is  prima  facie  evidence 
of  a  contract  between  such  companies  to  that  end;  and  in  case  the  company 
owning  such  track  takes  the  ground  that  the  company  so  using  it  is  a  tres- 
pajaser,  the  burden  of  proof  is  upon  it  to  show  that  such  was  the  case. 

2.  In  an  action  brought  by  an  administrator  for  the  recovery  of  damages 
for  the  death  of  a  third  person,  alleged  to  have  been  occasioned  by  the  negli- 
gence of  railroad  companies,  this  court  holds  that  the  fault  of  the  declaration 
involved  was  cured  by  the  verdict,  and  declines  to  interfere  with  the  judg- 
ment in  behalf  of  the  plaintiff* 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiKK  IIawes,  Judge,  presiding. 

Mr.  GkorgeWillaed,  for  appellant  Pennsylvania  Company. 

Messrs.  Ibtjs  Coy  and  R.  P.  Hollett,  for  appellant  Union 
Stock  Yards  and  Transit  Company. 

Messrs.  Willktt  &  Johnson,  for  appellee. 
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Garneit,  J.  This  is  an  action  on  the  case  to  recover  dam- 
ages for  the  negligence  of  appellants  in  causing  the  death  of 
William  R  Walkup. 

The  occurrence  was  in  the  town  of  Lake,  in  Gook  county, 
on  the  crossing  of  Exchange  avenue  over  the  railroad  tracks 
belonging  to  the  Union  Stock  Yards  and  Transit  Co.,  imuiedi- 
atelj  in  front  of  the  entrance  gates  to  the  stock  yards,  where 
from  5,000  to  10,000  people  pass  over  the  tracks  daily.  At 
that  point  the  Transit  Company  has  four  separate  railroad 
tmcks  running  parallel,  north  and  south,  each  of  which  is 
separated  from  the  other  by  a  space  of  only  a  few  feet  About 
four  o'clock  in  the  afternoon  of  February  14,  1887,  Walkup, 
with  a  number  of  other  persons,  came  from  the  stock  yards 
gates  toward  the  tracks  with  a  view  of  cruss'ng  on  Exchange 
avenue,  but  they  were  all  stopped  by  a  freight  train  then 
going  north  on  the  third  track  from  the  west.  While  waiting 
for  the  freight  train  to  pass,  he  stood  with  a  companion,  one 
Trout,  on  the  south  side  of  Exchange  avenue  near  the  passing 
train.  When  the  last  car  had  passed,  all  the  persons  waiting 
moved  forward  to  cross  the  tracks;  Walkup  was  in  the  lead 
and  Trout  close  to  him,  and  in  that  order  they  reached  the 
cast  titick.  As  soon  as  Walkup  was  on  that  track  he  dit>- 
covered  a  train  backing  southward  thereon,  which  was  running 
about  seven  miles  an  hour.  lie  attempted  to  make  his  esc^ipe, 
but  was  knocked  down  by  the  ti*ain,  three  trucks  of  one  of  the 
cars  passing  over  his  body  and  killing  him  instantly.  Trout 
not  being  so  far  east  as  Walkup,  drew  back  in  time  to  avoid 
injury.  There  was  a  verdict  and  judgment  in  appellee's  favor 
for  $4,500.  To  support  a  motion  in  arrest  of  judgment  counsel 
for  the  Transit  Company  say  that  it  is  not  alleged  in  either 
count  of  the  declaration  that  the  train  of  the  Pennsylvania  Com- 
|>any  was  on  the  track  where  Walkup  was  killed,  by  contract, 
express  or  implied,  with  the  Transit  Company,  or  even  by  its 
knowledge  or. consent,  and  that  for  aught  contained  in  the 
declaration,  the  train  may  have  been  there  by  means  of  a  tres- 
pass of  its  owner.  But  the  first  count  of  the  declaration 
alleges  that  the  Transit  Company  owned  the  track,  and  that 
the  Pennsylvania  Company  had  control  thereof,  and  was  negli- 
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gently  backing  its  train  over  the  same.  Now  the  question 
arises,  is  the  fault  of  the  declaration  cured  by  the  verdict?  In 
1  Chitty's  Pleading,  673,  the  author  says :  "  The  second  mode 
by  which  defects  in  pleading  may  be,  in  cases,  aided,  is  by 
intendment  after  verdict.  Tlie  doctrine  upon  this  subject  is 
founded  on  the  common  lawy  and  is  independent  of  any  statu- 
tory enactments.  The  general  principle  u[K)n  which  it 
depends,  appears  to  be  that  where  there  is  any  defect,  imper- 
fection or  omission,  in  any  pleading,  whether  in  a^ibstance  or 
form^  which  would  have  been  a  fatal  objection  upon  demurrer, 
yet  if  the  issue  joined  be  such  as  necessarily  required,  on  the 
trial,  proof  of  the  facts  so  defectively  or  imixjrfectly  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  tliat 
either  the  judge  would  direct  the  jury  to  give,  or  the  jury 
would  have  given  the  verdict,  such  defect,  imperfection  or 
omission,  is  cured  by  the  verdicL^^  Considering  the  declaration 
entirely  separate  from  the  bill  of  exceptions,  we  are  inclined 
to  think  the  averment  in  question  is,  in  its  most  unfavorable 
asj3ect,  within  the  class  described  by  Mr.  Chitty.  Nor  would 
it  be  far  from  plausible  to  say  that,  reasonably  construed,  it 
means  that  the  Pennsylvania  Company  was  in  lawful  control 
of  the  track.  If  so,  it  could  only  be  by  virtue  of  some  con- 
tract with,  or  permission  of,  the  Transit  Company,  which 
was  alleged  to  be  the  owner.  But  admitting  the  allegation 
to  be  defective,  we  think  it  cured  by  the  verdict,  as  the  issue 
necessarily  required  proof  of  a  contract  with  the  Transit  Com- 
pany, or  permission  from  it  to  run  the  Pennsylvania  Company's 
train  on  the  track  in  question. 

It  is  true  the  bill  of  exceptions  shows  no  contract  between 
the  companies,  except  what  may  be  implied  from  the  undis- 
puted facts,  that  the  tracks  of  the  two  companies  were  connec- 
ted by  a  Y,  and  the  Pennsylvania  Company  had  been  in  daily 
use  of  the  same  track  for  the  same  pui*pose  for  several  years 
before  the  killing  of  Walkup.  But  this  was  prima,  facie 
sufficient,  and  the  burden  was  thereby  shifted  upon  the 
Transit  Company  to  show  that  the  other  company  was  a  tres- 
passer. Both  appellants  insist  that  the  verdict  was  manifestly 
against  the  weight  of  the  evidence,  and  to  that  point  we  have 
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devoted  earnest  attention.  That  t)ie  opeiation  of  trains  in 
the  manner  described  in  this  opinion,  over  a  crossing  used  as 
a  footpath  by  thousands  of  persons  during  the  day,  is 
extremely  dangerous  to  life  and  Hmb,  can  not  be  denied.  The 
jury,  doubtless,  took  that  fact  into  consideration,  together 
with  the  other  facts  and  circumstances  shown  by  the  evi- 
dence, as  the  failure  to  have  gates  erected  to  prevent  persons 
from  going  to  the  tracks  while  any  danger  was  in  sight,  the 
fact  that  the  Pennsylvania  train  was  a  regular  train  passing 
over  the  track  every  afternoon  at  the  same  time,  the  failure 
of  the  engineer  and  the  fireman  to  blow  the  whistle  or  ring 
the  bell  until  the  train  was  almost  upon  the  deceaeed,  and 
tlie  failure  of  the  flagman  to  give  warning  of  the  approach 
of  the  Pennsylvania  train  until  it  was  too  late  for  Walkup  to 
make  his  escape.  All  these  facts  the  jury  was  warranted  by 
the  evidence  in  believing,  and  we  think  the  verdict  should 
not  be  disturbed. 

The  judgment  is  afllrmed. 

Judgment  affirmed* 


Daniel  H.  Dorsett 

V. 

George  W.  Clother. 


Negothhh  Tnstntments  —  Note  —  Execution — Improper  Remarks  hy 
Counsel  During  Trial. 

1.  Improper  statements  of  counsel  made  durinj?  the  trial  of  a  cau^e 
will  not  justify  a  rcvernal  unless  it  appears  that  they  probably  had  a  male- 
rial  ioflaence  on  the  result. 

2.  In  an  action  brought  to  recover  upon  a  promissory  note,  the  contention 
being  as  to  whether  the  same  had  been  executed  by  the  defendant,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict  for  the 
plaintiff. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon 
KoLLiN  S.  Williamson,  Judge,  presiding. 
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Messrs.  H.  T.  &  L.  Hslm,  for  appellant. 

Messrs.  Lyhan  &  Jackson,  for  appellee. 

MoRAN,  J.  The  issue  of  fact  which  was  tried  bj  these 
parties  in  the  court  was,  whether  the  note  which  was  in  suit 
had  been  executed  by  appellant.  Appellant  denied  that  the 
note  was  signed  by  him,  and  appellee  iutroducjed  two  wit- 
nesses who  swore  tliat  appellant  admitted,  when  shown  the 
note,  that  it  was  all  right,  and  promised  to  pay  it.  Complaint 
is  made  that  appellant  was  not  allowed  to  cross-examine 
appellee  as  to  the  circumstances  which  occurred  at  the  time  the 
note  was  delivered  to  him.  Counsel  has  not  stated  what  facts 
or  circumstances  he  expected  to  prove.  There  is  nothing  in 
the  case  from  which  we  can  see  anything  material  was  excluded 
by  the  court's  ruling. 

We  conclude,  from  the  argument  of  counsel,  that  the  facts 
which  he  sought  to  draw  out  by  the  questions  excluded  were 
the  same  as  those  stated  in  the  deposition  of  appellee,  which 
deposition  the  court  would  not  allow  appellant  to  read.  If 
we  are  right  in  this,  we  can  not  see  that  there  is  any  materi- 
ality in  those  facts;  certainly  the  exclusion  of  them  was  not 
injurious  to  appellant. 

Complaint  is  made  of  the  remarks  made  by  appellee's  coun- 
sel in  statement,  and  in  argument  to  the  jury.  Perhaps  the 
statements  were  not  all  entirely  legitimate,  but  some  of  the 
parts  excepted  to  were  not  outside  the  line  of  argument  Sncli 
exceptions  are  difficult  to  deal  with  by  a  reviewing  court,  but 
we  think  the  true  rule  is  thatthcy  will  not  constitute  ground  of 
reversal,  unless  it  appears  that  the  improper  remarks  probably 
had  a  material  influence  on  the  result. 

We  do  not  think  the  statements  com  plained  of  were  of  snch 
a  character  as  to  authorize  us  to  disturb  a  verdict  clearly 
waiTanted  by  the  evidence. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 
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35    283 
64    154 


William  J.  McDonald 

V.  \  M    155 

The  Western  Refrigerating  Company. 

Warehousemen — Receipt — Mistake — Sale — Redemption  qf  with  Knowl- 
edge— Estoppe  I — A  batemen  t — Partnership, 

1.  The  knowledge  of  one  of  Reveral  co-pnr(ner^  as  to  a  matter  of  firm 
buainesB  niU8t  be  looked  upon  as  the  knowledge  of  the  firm. 

2.  The  transfer  to  an  innocent  party  of  a  warehouse  receipt  erroneously 
claiming  to  cover  goods  in  store  of  a  given  firm,  a  member  thereof  knowing 
of  such  mistake,  will  render  such  firm  liable  to  the  warehouseman  as  trustee  • 
of  the  receipt  or  the  proceeds  thereof. 

3.  In  an  action  brought  by  a  warehouse  company  to  recover  an  amount 
]iatd  to  redeem  a  receipt  given  by  it,  the  same  through  mistake  claiming  to 
cover  goods  in  its  hands,  this  court  holds,  that  the  defendant  can  not,  in  the 
ab^nce  of  a  plea  in  abatement,  raise  the  point  of  the  non-joinder  of  a 
co-partner,  that,  in  view  of  the  facts,  he  is  estopped  from  taking  the  posi- 
tion that  payment  by  the  phiintiff  to  the  holder  after  knowledge  of  the 
mistake  operated  as  a  bar  to  the  recovery  thereof;  and  declines  to  interfere 
with  the  judgment  for  the  plaintiff. 

[Opinion  filed  January  22, 1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gbinnell,  Judge,  presiding. 

This  case  was  submitted  to  the  court  below  on  the  follow- 
ing agreed  statement  of  facts : 

The  Western  Refrigerating  Company,  plaintiff,  and  William 
J.  McDonald,  defendant,  in  the  above  entitled  cause,  now 
pending  and  undetermined  in  said  court,  in  pursuance  of  the 
statute  in  such  case  provided,  do  hereby  make  this  an  agreed 
case,  and  stipulate  as  follows  to  wit :  That  on  the  27th  day 
of  October,  1888,  the  plaintiff  filed  its  declaration  containing 
the  common  counts,  consolidated  in  due  form;  that  on  the  27th 
day  of  October,  1888,  the  defendant  filed  his  plea  of  the  gen- 
eral issue  to  said  declaration,  to  which  the  plaintiff  added  a 
stmilitery  that  the  facts  of  the  matter  are  as  follows,  to  wit : 
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That  daring  the  year  1887,  until  Aup:ust  23,  1887,  the  said 
defendant  and  one  Amandus  Bennett  wore  partners,  trading  as 
McDonald  &  Bennett,  and  as  such  partners  dealing  in  eofgs 
and  other  produce  in  Chicago,  in  said  county;  that  said  plaint- 
iflf  was  then  and  there  and  now  is  engaged  in  the  cold  storage 
and  warehouse  business,  storing  and  warehousing  certain 
classes  of  goods  other  than  grain;  that  dm-ing  tlie  year  1887, 
prior  to  May  25,  1887,  said  McDonald  &  Bennett  placed  on 
storage  in  the  warehouse  of  said  plaintiff,  472  cases  of  egg^ 
that  said  472  cases  of  eggs  were  and  are  all  the  eggs  said 
McDonald  &  Bennett  ever  had  on  storage  with  the  said  plaint- 
iff; that  on  May  25,  1887,  the  said  plaintiff  issued  to  said 
McDonald  i&  Bennett  a  receipt,  commonly  known  as  a  ware- 
house receipt,  for  300  cases  of  said  472  cases  of  eggs;  that  on 
August  6,  1887,  the  said  plaintiff  issued  to  said  McDonald  & 
Bennett  another  such  receipt  for  100  more  cases  of  said  472 
cases  of  eggs;  that  on  August  10,  1887,  the  said  plaintiff 
issued  to  said  McDonald  &  Bennett  another  such  receipt  for 
fifty  more  cases  of  said  472  cases  of  eggs;  that  after  the  issue 
of  said  receipts  on  August  10,  1887,  said  McDonald  &  Bennett 
had  on  storage  with  said  plaintiff  only  twenty-two  cases  of 
eggs  for  which  such  receipts  had  not  already  been  deliv- 
ered to  them;  that  said  Bennett  had  personally  attended  to 
the  business  of  storing  all  said  eggs  with  said  plaintiff;  fliat 
said^  Bennett  knew  how  many  eggs  said  McDonald  &  Ben- 
nett had  upon  storage  with  said  plaintiff;  that  said  Bennett 
liad  personally  gone  to  said  plaintiff  and  obtained  said 
receipts  for  300  cases,  100  cases  and  fifty  cases  of  eggs  for  said 
McDonald  &  Bennett;  that  said  Bennett  knew  how  many 
eggs  said  McDonald  &  Bennett  had  upon  storage  with  said 
plaintiff  after  the  issuing  of  said  receipts  for  300  cases,  100 
cases  and  fifty  cases  of  eggs,  for  which  such  receipts  had 
not  already  been  issued  by  said  plaintiff  to  said  McDonald  & 
Bennett;  that  said  defendant  did  not  know  how  many  eggs 
McDonald  &  Bennett  placed  upon  storage  with  said  plaintiff; 
that  said  defendant  did  not  know  that  said  receipts  for  300 
cases,  100  cases  and  fifty  cases  of  eggs  had  been  issued  by  said 
plaintiff  to  said  McDonald  &  Bennett,  and  delivered  to  said 
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Bennett;  that  eaid  defendant  did  not  know  how  many  eg^s 
Baid  McDonald  &  Bennett  had  upon  storage  with  said  plaintifiE 
after  the  issue  of  said  receipts  for  300  cases,  100  cases  andiifty 
cases  of  eggs,  for  which  such  receipts  had  not  already  been 
issned  to  said  McDonald  &  Bennett;  that  on  tlie  17th  day  of 
Angnst,  18S7  (said  defendant  and  said  Bennett  each  having 
the  knowledge  above  ascribed  to  him  respectively),  said 
defendant  went  to  the  office  of  said  plaintiff  and  inquired  of 
said  plaintiff  how  many  eggs  said  McDonald  &  Bennett-had 
ii|)on  storage  with  said  plaintiff,  for  which  it  had  not  already 
issued  receipts  to  safd  McDonald  &  Bennett,  and  requested 
said  plaintiff  to  issue  a  reT».eipt  to  said  McDonald  &  Bennett 
for  the  number  of  eggs  said  McDonald  &  Bennett  then  had 
upon  storage  with  said  plaintiff,  for  which  it  had  not  already 
issued  such  receipts  to  said  McDonald  &  Bennett;  that  said 
]>laintiff  then  and  there,  in  response  to  said  inquiry  and 
request  of  said  defendant,  said  there  were  yet  122  cases  of 
eggs  there,  and  issued  to  said  McDonald  &  Bennett  another 
6uch  receipt  for  122  cases  of  eggs  and  delivered  the  same  to 
Baid  defendants;  that  said  plaintiff  did  not  intend  to  issue,  nor 
did  it  then  believe  tliat  it  had  issued  said  last  mentioned 
receipt  for  any  more  eggs  than  said  McDonald  &  Bennett  had 
upon  storage  with  said  jJaintiff,  for  which  such  receipts  had 
not  already  been  issued  to  them;  that  said  last  mentioned 
receipt  was  Issued  for  122  cases  of  eggs  instead  of  for  twenty- 
two  eases  of  eggs,  by  reason  of  the  mistake  of  the  book- 
keeper of  said  plaintiff  in  computing  the  number  of  cases  of 
corgs  said  McDonald  &  Bennett  then  had  upon  storage  with 
said  plaintiff,  for  which  such  receipts  had  not  already  been 
issued  to  said  McDonald  &  Bennett;  that  said  McDonald  & 
Bennett  did  not  expect  to  receive  such  a  receipt  for  any 
more  eggs  than  they  had  upon  storage  with  said  plaintiff  for 
which  such  receipts  had  not  already  been  issued  to  them;  that 
said  defendant  would  not  have  taken  said  receipts  for  122 
cases  of  eggs  if  he  had  known  that  said  McDonald  &  Bennett 
then  had  only  twenty-two  cases  of  eggs  upon  storage  with  said 
plaintiff,  for  which  such  receipts  had  not  already  been  issued 
to  said  McDonald  &  Bennett;  that  said  defendant  on  the  da}' 
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that  he  received  eaid  receipt  for  122  cases  of  eg^  showed  it 
to  said  Bennett  and  talked  with  him  about  it;  that  said  Ben- 
nett then  and  there  knew  that  said  receipt  for  122  cases  of 
eggs  had  been  issued  for  100  more  cases  of  eggs  than  said 
McDonald  &  Bennett  then  had  upon  storage  with  said  plaint- 
iff, for  which  said  plaintiff  had  not  already  issued  such 
receipts  to  said  McDonald  &  Bennett,  but  such  fact  was  not 
actually  known  to  said  McDonald;  that  said  McDonald  & 
Bennett  dissolved  partnership  by  agreement  on  August  23, 
1887;  that  by  such  dissolution  said  defendant  retained  all  the 
assets  of  said  McDonald  &  Bennett  except  the  proceeds  of 
the  sale  of  said  receipts  for  100  cases  and  fifty  cases  of  eggs; 
that  said  receipts  for  300  cases  and  122  cases  of  eggs  were 
indorsed  by  said  McDonald  &  Bennett  to  said  defendant  upon 
said  dissolution;  that  said  defendant  then  and  there  assumed 
the  liabilities  of  said  McDonald  &  Bennett;  that  said  Ben- 
nett upon  and  after  said  dissolution  of  partnership  was  indebted 
to  said  defendant  in  about  the  sum  of  $600;  that  said  defend- 
ant sold  said  receipts  for  300  cases  and  122  cases  of  eggs,  the 
latter  part  of  December,  1887,  to  Cougle  Bros.,  for  the  value 
thereof;  that  said  Cougle  Bros.,  when  they  purchased  and 
paid  therefor,  were  unaware  of  said  mistake;  that  before  said 
plaintiff  l^ecame  aware  of  said  mistake,  it  delivered  to  said 
Cougle  Bros.  422  cases  of  said  472  cases  of  eggs  and  to»>k  up 
said  receipts  for  300  cases  and  122  cases  of  eggs  and  canceled 
them:  that  on  August  16, 1887,  said  Bennett  sold  and  indorsed  it 
in  the  name  of  McDonald  &  Bennett,  aforesaid,  and  delivered 
said  receipts  for  100  cases  and  fifty  cases  of  eggs  to  Summers, 
Morrison  &  Co.,  and  then  and  there  received  therefor  the 
j5um  of  $760;  that  said  defendant  did  not  then  and  there  know 
of  the  last  mentioned  sale  by  said  Bennett;  that  the  last  men- 
tioned sale  by  said  Bennett  was  then  and  there  by  him  solely 
made  for,  and  the  proceeds  thereof  were  then  and  there  by 
him  solely  appropriated  to  the  use  of  said  Bennett  himself; 
tliat  when  said  Summers,  Morrison  &  Co.  purchased!  and  paid 
for  said  last  mentioned  receipts,  they  were  not  aware  of  said 
mistake  or  fraud;  that  soon  thereafter  said  Summers,  Mor- 
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risen  &  Co.  transferred  said  last  mentioned  receipts  to  the 
Metropolitan  Bank  as  collateral  security  for  their  indebted- 
ness to  said  bank;  that  said  bank  has  so  held  said  last  men- 
tioned receipts  nntil  the  latter  part  of  December,  1887;  said 
!Bennett  purchased  said  last  mentioned  receipts  from  said 
Simimers,  Morrison  &  Co.  and  paid  therefor  the  sum  of  S850; 
that  before  the  third  day  of  February,  1888,  and  before  said 
plaintiff  became  aware  of  said  mistake,  it  delivered  to  said 
Bennett  fifty  cases  of  said  472  cases  of  eggs,  and  took  uj) 
from  him  said  receipt  for  fifty  cases  of  eggs  and  canceled 
it;  that  on  the  3d  day  of  February,  1888,  said  Bennett  pre- 
sented said  receipt  for  100  cases  of  eggs  to  said  plaintiff,  and 
demanded  100  cases  of  e^  gs;  that  said  plaintiff  never  knew 
or  had  the  sliirhtest  suspicion  of  its  said  mistake  until  after 
the  presentation  of  the  last  mentioned '  receipt  upon  the  last 
mentioned  date;  that  all  the  said  receipts,  except  the  last  men- 
tioned receipt,  had  been  taken  iip  and  canceled  as  aforesaid 
before  the  3d  day  of  February,  1888;  that  on  the  day  last 
aforesaid,  after  the  presentation  of  said  receipt  for  100  cases 
to  the  plaintiff  as  aforesaid,  the  president  of  said  plaintiff 
went  with  said  defendant  to  the  oflice  of  the  attorney  of  said 
defendant;  that  on  conference  there  had,  said  defendant's 
attorney  advised  said  plaintiff  to  file  the  bill  in  chancery  here- 
inafter mentioned;  that  said  plaintiff  on  the  day  last  aforesaid, 
thereafter  advised  with  his  own  attorneys,  and  upon  the  4th 
day  of  February,  1888,  it  filed  its  bill  in  chancery  in  the 
Superior  Court  of  said  county  against  said  Bennett,  praying 
that  he  be  restrained,  by  injunction,  from  transferring  or 
assigning  said  receipt  for  100  cases  of  eggs,  and  that  he  be 
ordered  to  deliver  the  same  up  to  be  canceled;  that  a  writ  of 
injunction  was  on  the  last  day  aforesaid  issued  and  served 
upon  said  Bennett;  that  the  counsel  in  said  last  mentioned 
cause  of  said  plaintiff,  during  the  progress  thereof,  conferred 
j-epeatedly  with  said  "W.  J.  DcDonald,  advised  him  of  the 
allegations  and  evidence  offered  by  said  Bennett,  and  sought 
through  said  McDonald  countervailing  proof;  that  said 
McDonald  made  an  afSdavit  in  said  chancerv  suit,  which  was 
read  upon  the  hearing  thereof;  that  said  McDonald  was  in 
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ronrt  voluntarily  at  diflFerent  times,  when  it  was  expected 
said  chancery  suit  would  be  heard;  that  on  April  18,  1888, 
upon  motion  of  said  Bennett  said  injunction  was,  bj  Henry 
M.  Shepard,  one  of  tlio  judges  of  said  Superior  Court,  dis- 
solved; that  on  April  30,  1888,  said  cause  in  chancery  came 
on  to  be  finally  heard  before  Judge  Henry  M.  Shepard;  that 
the  counsel  in  said  cause  knew  of  no  evidence  that  would  aid 
said  plaintiff  in  addition  to  that  read  upon  the  motion  to  dis- 
solve the  injunction,  and  for  that  reason  stipulated  that  said 
cause  in  chancery  might  be  finally  heard  upon  that  evidence; 
that  upon  such  final  hearing  on  the  day  last  aforesaid  a  decree 
was  entered,  which  found  that  said  receipt  for  100  cases 
was  then  and  ever  had  been  a  valid  receipt,  and  dismissed 
said  bill  in  chancery  and  assessed  damages  against  said  plaintiff 
for  suing  out  said  injunction;  that  thereafter  on  the  day  last 
aforesaid  said  plaintiff  paid  said  Bennett  the  damage  so  assessed 
as  aforesaid,  and  $i50  for  said  receipt  on  100  cases  of  eggs; 
that  $450  was  the  market  value  of  said  last  mentioned  receipt 
(less  what  the  eggs  were  packed  in)  on  February  3,  1888;  that 
said  defendant  McDonald,  received  $620.72  for  said  receipt 
for  122  cases  of  eggs  on  January  5,  1888;  that  said  McDonald 
at  last  mentionsd  date  received  $484:.  14:  for  the  100  cases  of 
eggs  mentioned  in  said  last  mentioned  receipt,  in  addition  to 
and  over  and  above  what  he  then  received  for  the  firet 
twenty-two  cases  of  eggs  in  said  last  receipt  mentioned;  but 
said  122  cases  of  eggs  were  sold  and  paid  for  in  one  lot;  that 
said  McDonald  received  the  said  last  mentioned  sum  in 
money,  and  after  April  30, 1888,  and  before  the  beginning  of 
this  action,  he  refused  to  pay  said  plaintiff  said  $484.14  or  any 
other  sum  of  money  whatever  because  of  the  premises. 

It  is  further  stipulated  and  agi'ced  as  above  that  said 
McDonald  did  not,  after  August  16,  1887,  own  said  receipts 
for  100  cases  and  fifty  cases  of  eggs,  or  either  of  them,  or  any 
part,  portion  or  interest  therein.  It  is  further  stipulated  and 
agreed  by  and  between  said  parties  to  this  action,  that  the 
point  of  law  at  issue  between  them  is  as  follows,  to  wit:  Under 
the  foregoing  stipulation  and  agreement  is  the  said  plaintiff 
entitled  to  recovery  of  said  defendant  McDonald? 
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And  it  is  further  stipulated  and  agreed  upon  between  the 
parties  to  this  action,  that  upon  the  foregoing  agreed  case, 
containing  the  points  of  law  at  issue  between  them,  and  filed 
in  said  cause,  the  court  shall  decide  in  the  same  manner  as  if 
the  facts  aforesaid  were  proved  upon  the  trial  of  said  issue, 
in  pursuance  of  the  statute  in  such  case  provided,  and  it  shall 
tind  that  the  said  plaintiff  is  entitled  to  recover  against  the 
said  defendant;  it  shall  render  judgment  in  favor  of  the  plaint- 
iff against  the  said  defendant  for  the  sum  of  $4:84.14,  and  the 
costs  of  suit  to  be  taxed  by  the  clerk,  and  if  it  shall  find  that 
the  plaintiff  is  not  entitled  to  recover,  it  shall  render  judg- 
ment in  favor  of  the  defendant,  against  the  plaintiff,  distniss- 
ing  the  plaintiff's  suit,  and  for  the  costs  of  suit  to  be  taxed  by 
tlie  clei-t. 

The  court  found  for  the  plaintiff  for  $484.14,  and  gave 
judgment  accordingly,  and  from  said  judgment  this  appeal  is 
prosecuted. 

Messrs.  C.  H.  &  C.  B.  Wood,  for  appellant 

Payment  having  been  voluntarily  made  with  full  knowledge 
of  all  the  facts,  the  law  is  well  settled  that  the  monev  can  not 
be  recovered  back.  Elston  v.  Chicago,  40  111.  514;  Br u magi m 
V.  Tillinghast,  18  Cal.  265;  Evans  v.  Gale,  17  N.  H.  573;  Jones 
V.  Wright,  71  111.  61;  Frambers  v.  Risk,  2  111.  App.  499. 

The  fact  that  the  plaintiff  did  not  properly  present  its  case, 
or  even  if  it  was  misled  by  the  Superior  Court,  would  not 
give  it  any  right  to  recover  the  money  back.  The  defendant 
was  no  party  to  the  suit  in  the  Superior  Court,  and  though  he 
advised  the  bringing  of  that  suit,  we  think  that  was  correct, 
because  Bennett  had  no  right  to  that  receipt;  he  had  paid 
nothing  for  it,  and  could  not  collect  it  of  the  plaintiff  by  any 
suit  whatever. 

We  understand  it  to  be  a  clear  head  of  equity  jurisdiction, 
that  a  court  will  enjoin  the  negotiation  of  commercial  paper 
-when  obtained  through  improper  means.  2  High  on  Injunc- 
tions, Sec.  1126. 

A  warehouse  receipt  can  not  occupy  any  better  position 
than  negotiable  paper. 

Vol.  XXXV  19 
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The  plaintiflE  settled  this  ^matter  knowing  that  it  was  an 
nnjust  demand,  and  now  it  wants  to  recover  of  the  defend- 
ant, who  was  in  nowise  to  blame,  for  its  own  negligence. 
This  can  not  be  done.  Patterson  v.  Cox,  25  Ind.  261; 
Newell  V.  March,  8  Iredell  (N.  C.)  443;  Williams  v.  Colby, 
44  Vt.  40;  Watson  v.  Cunningham,  1  Blackford,  321;  Clancy 
V.  McEnery,  17  Wis.  177. 

This  judgment  upon  the  facts  can  not  be  maintained  against 
McDonald  alone. 

The  contract  in  contemplation  of  law  arising  with  both  part- 
ners, they  must  both  be  joined.     Page  v.  Brant,  18  111.  38. 

The  implied  contract  being  joint,  the  joint  cause  of  action 
must  be  proven,  and  even  if  the  objection  does  not  appear 
upon  the  pleadings,  the  plaintiff  may  be  non-suited  upon  the 
trial  if  he  fail  in  proving  a  joint  contract.  C.  &  St  L.  R.  R 
Co.  V.  Easterly,  89  111.  158. 

The  proof  should  be  the  s^me  as  if  all  the  parties  to  tbe 
joint  contract  had  been  sued  before  a  recovery  can  be  had 
against  any.  Griffith  v.  Furry,  30  111.  252;  Rosenberg  v.  Bar- 
rett, 2  111.  App.  386. 

Messrs.  George  C.  Pry  and  James  E.  Babb,  for  appellee. 

Whenever  one  person,  through  mistake,  obtains  the  legal 
title  to  or  apparent  ownership  of  property  which  belongs  to 
another,  the  former  person  holds  such  property  in  trust  for 
the  use  of  the  latter.  Holland  on  Jurisprudence,  4th  Ed., 
206;  Perry  on  Trusts,  1st  Am.  Ed.,  Sec.  186;  Pomeroy  on 
Equity  Jurisprudence,  Vol.  2,  Sec.  981;  Cutts  v.  Guild,  57 
N.  Y.  235;     McCloskey  v.  McCormick,  44  111.  336. 

The  mistake  in  this  case  was  of  such  a  character,  and  made 
under  such  circumstances  as  to  diligence  on  the  part  of  the 
plaintiff,  innocence  on  the  part  of  tlie  defendant,  and  other- 
wise, that  the  defendant  as  indorsee  of  McDonald  &  Bennett, 
if  he  had  notice,  held  for  the  use  of  the  plaintiff  the  122-case 
receipt,  over  and  above  the  first  twenty-two  cases  thereof, 
and  the  money  received  therefor.  Kingston  Bk.  v.  Etlinge, 
40  N.  T.  325;  Clark  v.  Eckroyd,  12  Upper  C.  App.  Rep.  428; 
Kansas  Lumber  Co.  v.  Central  Bk.  of  Kas.,  34  Kas.  635;  Oiti- 
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zens'  Bk  v.  GrafBn,3l  Md.  507;  TJ.  S.  v.  Onondaga  Co.  Sav. 
Bk.,  39  Fed.  Rep.  259;  McCloskej  v.  McCormick,  44  III.  336; 
McLean  Co.  Bk.  v.  Mitchell,  88  111.  52;  Wolf  v.  Beaird,  123 
111.  585. 

While  tlie  plaintiff  in  this  case  was  no  more  negligent  than 
was  the  plaintiff  in  any  of  the  cases  cited  nnder  proposition 
second  above,  yet  negligence  is  immaterial,  unless  it  appear 
that  the  defendant  was  not  charged  with  knowledge  of  the 
mistake,  and  in  consequence  has  altered  his  position,  and  the 
burden  is  upon  defendant  to  show  such  lack  of  knowledge 
and  alteration  of  position.  Walker  v.  Conant,  31  N.  W.  (Sup. 
Ct  Mich.)  786;  Mayor  v.  Mayor,  63  N.  Y.  457;  U.  S.  v. 
Onondaga  Sav.  Bk.  39  Fed.  R  259. 

Delay  in  discovering  a  mistake  will  not  preclude  a  recovery. 
Only  delay  in  making  it  known  after  discovery  will  have  that 
effect.  Kat.  Bk.  of  Com.  v.  Nat.  Mechs.  B.  Ass'n,  55  N.  T. 
217;  Canal  Bk.  v.  Bk  of  Albany,  1  Hill,  287;  Bk.  of  Com.  v. 
Union  Bk.,  3  Comst  236;  Clark  v.  Eckroyd,  12  Upp.  C.  App. 
Eep.  428. 

The  knowledge  which  defendant's  partner  had  of  the 
plaintiff's  mistake,  charged  the  defendant  with  knowledge  as 
effectually  as  if  he  had  had  actual  knowledge.  Black  v.  Bird, 
1  Haywood  (K  C),  273;  Puller  v.  Roe,  1  Peake's  N.  P.  260; 
Jacaud  v.  French,  12  East,  317;  Bigelow  v.  Henuiger,  33  Kas. 
362;  Marietta  &  C.  Ry.  Co.  v.  Mowry,  28  Hun,  79;  Capelle 
V.  Hall,  12  Nat.  Bankruptcy  Reg.  5  and  6;  Story  on  Partner- 
ship, 6th  Ed.,  Sec.  236;  Snarr  v.  Small,  13  Upp.  C.  Q.  B. 
Rep.  125;  Stevenson  v.  Woodhull,  19  Fed.  R.  575;  Manny 
V.  Glendenning,  15  Wis.  53;  Otis  v.  Adams,  41  Me.  258; 
Sparrow  v.  Chisman,  9  Barn.  &  C.  241;  Quinn  v.  Fuller,  7 
Cush.  224. 

The  plaintiff  is  not  estopped  to  show  its  mistake  because, 
first,  the  defendant  was  charged  with  knowledge  of  the  mis- 
take, and  therefore,  according  to  Bigelow  v.  Henuiger,  33  Kas. 
362,  cited  and  reviewed  supra^  had  no  right  to  rely  upon  the 
plaintiff's  representation;  and  because,  second,  it  does  not 
appear  that  the  defendant  lias  altered  his  position  to  his  det- 
liment  by  reason  of  the  mistake. 
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The  plaintiS  lost  no  rights  as  against  this  defendant,  when 
it  paid  Amandus  Bennett  for  said  receipt  for  100  cases  of  eggs, 
for  the  following  reasons: 

Becanse  said  Bennett  had  a  good  title  to  Jthat  receipt;  and 
while  the  plaintiff  may  have  had  some  right  of  remedy  against 
said  Bennett  and  his  partner,  because  of  said  mistake,  yet  such 
right  of  the  plaintiff  was  not  such  as  to  relieve  it  from  honor- 
ing  the  said  receipt. 

Because,  defendant's  firm,  having  sold  and  received  the 
value  of  said  receipt,  he  needed  and  was  entitled  to  no  pro- 
tection against  it,  even  if  Bennett  had  no  title  thereto  ;  i.  €., 
the  receipt  by  him  of  its  value,  rendered  the  validity  of  the 
title  thereof,  which  plaintiff  honored,  immaterial  to  him. 
Graves  v.  Harwood,  D  Barb.  477. 

Because  the  sale  of  said  receipt  by  defendant's  firm,  and 
tlie  receipt  of  value  therefor,  which  is  still  retained,  estops 
the  defendant  from  asserting  the  inva'idity  of  said  receipt, 
or  the  title  thereto.  Defen«lant  can  not  hold  the  benefits  and 
escape  the  burdens  of  said  receipt's  validity.  Thomas  v. 
Quintard,  5  Duer,  81;  Cornwall  v.  Davis,  38  Fed.  R.  8b2; 
Mills  V.  Hoffman,  92  N.  Y.  182;  Challiss  v.  McCrnmb,  22 
Kas.  157;  Drennan  v.  Bunn,  124  111.  186;  Mida  v.  Geissmann, 
17  III.  App.  212. 

Because  the  adjudication  in  Western  Refrigerating  Co.  v. 
Bennett,  that  said  Bennett  had  a  good  title  to  said  receipt,  is 
binding  upon  the  defendant  here.  Drennan  v.  Bunn,  124 
111.  175;  Bigelow  on  Estoppel,  4th  Ed.,  125  and  126. 

The  plaintiff  lost  no  rights  against  this  defendant  when  it 
honored  the  fifty -ease  receipt,  for  the  siime  reasons  above 
given  with  reference  to  the  one  hundred-case  receipt,  except 
the  last,  and  for  the  additional  reason,  that  when  it  was  hon- 
ored the  plaintiff  had  not  discovered  the  mistake. 

The  consequences  of  the  mistake  can  not  be  shifted  from 
the  receipt  in  which  it  was  made,  to  the  one  hundred-CMse 
receipt.  Martin  v.  His  Creditors,  14  La.  An.  394;  Skill ing 
V.  Bollman,  6  Mo.  Ap.  80;  Barber  v.  Meyerstein,  L.  R  4,  H. 
L.  317. 

This  action  is  based,  not  upon  the  joint  obligation  of  the 
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defendant  and  las  partner,  but  upon  the  implied  promise  of 
the  defendant  alone,  growing  out  of  the  receipt  by  him,  after 
the  partnership  was  dissolved,  of  money  for  property,  the 
title  to  which  he  acquired,  with  notice  that  it  was  held  for 
the  use  of  the  plaintiff. 

To  raise  the  objection  (even  if  it  existed)  that  this  action 
against  only  one  of  the  partners  is  based  upon  a  partnership 
obligation,  it  is  necessary  that  the  defendant  should  have 
pleaded  in  abatement.  Bates  on  Partnership,  Vol.  2,  Sec. 
1050;  Paschel  v.  Hoover,  16  111.  340. 

C.  &  St.  L.  K.  R  Co.  V.  Easterly,  89  111.  158,  is  not 
in  point,  because  there  is  a  distinction  between  the  right  to 
avail  of  a  non-joinder  and  a  mis-joinder  without  pleading  in 
abatement.     See  1  Chitty's  PI.  44-46. 

The  record  of  this  case  in  this  court  does  not  present  any 
question  which  this  court  can  couside;*,  for  the  following 
reasons : 

The  stipulation  in  the  record  by  which  an  agreed  case  pur- 
ports to  bo  made,  under  Sec.  74,  Chap.  110,  of  the  statutes  of 
Illinois,  does  not  set  out  any  '* point  of  law  at  issue  between  " 
the  parties  as  required  by  that  section.  State  Bk.  v.  St.  L. 
Ry.  Co.,  122  U.  S.  21;  Sec.  74,  Chap.  110,  Rev.  Statutes  of 
Illinois,  Vol.  2,  p.  1837,  Starr  &  Curtis'  Ed.;  Desty's  Federal 
Procedure  (last  Ed.),  Sec.  652,  258. 

The  stipulation  for  an  agreed  case,  not  being  such  as  is 
required  by  the  statute,  this  court  can  only  review  the  case  as 
it  is  shown  by  the  bill  of  exceptions.  W.,  St.  L.  &  P.  Ey.  Co. 
V.  Goodwine,  18  111.  App.  (middle  of  page  66). 

The  propositions  of  law  in  the  bill  of  exceptions  can  not  be 
reviewed,  because  the  facts  are  not  embodied  therein.  The 
court  can  not  look  to  the  facts  in  the  stipulation,  because  it  is 
not  in  the  bill  of  exceptions.  Leavitte  v.  Randolph  Co.,  85 
111.  507;  Wilson  v.  McDowell,  65  111.  522. 

The  exceptions  recited  by  the  clerk  in  the  record  of  the 
judgment,  to  the  overruling  of  the  motion  for  a  new  trial 
and  to  the  entry  of  the  judgment,  avail  nothing.  Wolf  v. 
(Campbell,  23  111.  App.  482;  Firemen's  Ins.  Co.  v.  Peck, 
126  111.  493. 
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Mohan,  J.  Appellant  contends  that  the  receipt  in  which 
the  mistake  was  made  was  the  one  which,  in  the  dissolution 
of  the  partnership,  went  to  Bennett;  and  as  appellee  paid  Ben- 
nett with  knowledge  of  the  mistake,  the  money  could  not  be 
recovered  back,  and  that  it  could  not  be  recovered  back  from 
appellant  under  the  circumstances  of  this  case,  and  the  refusal 
by  the  trial  court  to  hold  propositions  embodying  such  con- 
tention is  pressed  for  error. 

As  appellant^s  points  all  arise  on  the  statement  of  facts,  it  is 
unnecessary  to  consider  the  formal  propositions  submitted  to 
the  coart  to  bo  held.  The  question  is,  upon  the  facts  as 
stated,  is  the  judgment  of  the  court  proper? 

The  last  receipt  issued  by  appellee  to  McDonald  &  Bennett, 
dated  August  17,  1887,  was  for  100  cases  of  eggs  more  than 
said  firm  had  on  store  with  appellee,  and  such  issue  is  agreed 
to  have  been  made  by  mistake  of  fact  on  the  part  of  appellco 
and  the  mistake  is  shown  to  have  been  know^n  to  Bennett  on 
the  day  it  was  made,  and  before  there  was  any  dealing  with 
the  receipt  by  the  firm.  How  did  this  knowledge  of  Bennett 
affect  the  firm?  We  think  it  clear  and  well  sustained  by 
authority,  that  such  knowledge  by  one  partner  is  not  only 
notice  to  the  firm  of  the  facts,  but  that  it  must  in  law  be  held 
to  be  the  knowledge  of  his  co-partner,  for  what  is  known  to  the 
firm  must  be  taken  to  be  known  by  all  the  persons  composing 
the  firm,  where  the  matter  relates  to  the  firm  business  or 
transactions.  1  Bates  on  Partnership,  Sees.  390-391  and  cases 
cited  in  notes. 

If  then  the  firm  had,  in  the  regular  course  of  business,  trans- 
ferred to  an  innocent  party  the  warehouse  receipt  in  question, 
and  had  received  the  money  therefor,  there  can  be  no  doubt 
but  that  said  firm  would  bo  liable  to  appellee  for  the  money, 
for  the  circumstances  would  make  the  firm  a  trustee  of  the 
receipt,  or  of  the  proceeds  thereof  for  appellee.  Kingston 
Bank  v.  Etlinge,  40  N.  Y.  394;  Kansas  Lumber  Co.  v.  Cen- 
tral Bk.  of  Kas.,  34  Kas.  635;  McLean  Co.  Bank  v.  Mitchell, 
88  111.  52. 

Defendant  is  liable  for  the  money  or  property  received  by 
the  firm  for  the  use  of  appellee,  and  the  non-joinder  of  his 
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co-partner  could  only  be  pleaded  in  abatement.  There  was  no 
such  plea,  and  the  point  that  Bennett  should  be  sued  with 
defendant  can  not  be  made  on  this  record. 

As  to  the  suggestion  that  appellee  has  paid  to  Bennett  the 
amount  represented  by  the  receipt,  after  knowledge  of  tlie 
mistake,  and  is  therefore  barred,  the  circumstances  set  out 
estopped  appellant  from  taking  that  position.  It  appears 
that  on  a  conference  with  appellant  and  his  attoniey,  after  the 
mistake  was  discovered,  as  to  what  should  be  done,  appel- 
lant's attorney  advised  appellee  to  institute  the  chancery  suit 
against  Bennett,  which  was  soon  after  commenced,  and  that 
appellant  was  advised  of  its  progress  and  aided  by  his  evidence 
and  suggestion  in  its  prosecution. 

As  we  have  already  seen,  appellant  was  at  that  time  liable 
to  appellee,  as  a  member  of  the  firm,  for  the  receipt  or  its 
proceeds;  it  is  manifest,  therefore,  that  a  suit  to  collect  from 
Bennett  alone,  or  to  prevent  his  negotiation  of  the  receipt, 
was  in  the  interest  of  appellant.  Under  such  circumstances 
he  was  bound  by  the  result  of  that  litigation  whether  the  case 
was  correctly  decided  or  not 

This  proposition  is  fully  sustained  by  the  case  of  Cole  v.  Fav- 
orite, 69  111.  457.  The  Supreme  Court  there  said:  "Whether 
the  suit  in  the  Federal  Court  was  decided  correctly  or  nut, 
can  make  no  difference  in  the  result  of  this  case.  The  suit  in 
the  Federal  Court,  altliough  in  the  name  of  appellee,  was 
prosecuted  at  the  request,  and  for  the  benefit  of  appellant 
He  advised  and  directed  it,  was  a  witness  therein^  and  while 
he  was  not  formally  a  |)arty  to  the  record,  he  was  a  party  in 
interest,  and  must  be  regarded  a  privy.  In  that  suit  it  was 
adjudicated  and  determined  that  the  receipt  was  a  contract, 
and  by  its  terms  and  conditions  appellee  was  not  liable  to 
appellant  to  insure  the  barrels  therein  named  after  first  of 
September,  1865.  *  *  *  The  merits  of  this  question  have 
been  previously  tried,  and  parties  and  privies  must  be  con- 
cluded." 

The  question  there  decided  is  in  principle  applicable  here. 
See  also  Drennan  v.  Bunn,  124  111.  175. 

The  judgment  of  the  Circuit  Court  is  right,  and  will  there- 
fore be  aflii-med.  Judgment  affirmed. 
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John  Nash 

V. 

Julia  BuRNa 

Tre8pi88—Writ qf  RestitvUion — Ada  in  Execution  of—Endenee — Prae- 
tice. 

Counsel  should  not  be  permitted  in  civil  cases  to  read  law  to  the  jury. 

[Opinion  filedJaniiary  22,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Joseph  N.  Bakkeb  and  Cuffokd  &  Smith,  for 
appellant. 

Mr.  S.  K.  Dow,  for  appellee. 

Gary,  P.  J.  It  is  unnecessary  to  inquire  whether  this 
judgment  should  be  sustained,  if  the  error  for  which  it  is  to 
be  reversed  were  not  in  the  record. 

This  is  an  action  of  trespass  for  acts  done  in  the  execution 
of  a  writ  of  restitution,  issued  upon  the  judgment  by  confes- 
sion, reversed  by  this  court  in  Burns  v.  Nash,  23  111.  App.  552. 

On  the  trial  of  the  present  case,  the  opinion  of  this  court  in 
that,  was,  against  the  objection  and  exception  of  the  appellant, 
read  by  the  appellee  in  the  evidence  to  the  jury. 

Since  the  case  of  Chicago  v.  McGiven,  78  111.  347,  it  is 
impossible  to  justify  this,  nor  can  it  be  overlooked  upon  the 
flattering  statement  in  the  brief  of  the  appellee  that  "the  opin- 
ions of  this  court  are  good  reading  and  will  not  hurt  any- 
body." 

A  defendant  in  an  action  for  unliquidated  and  vindictive 
damages,  against  whom  a  few  lines,  near  the  bottom  of  page 
557  of  that  opinion,  were  read  as  a  text  for  a  closing  speecli 
by  the  plaintiff's  counsel,  would  not  be  apt  to  concur  in  that 
statement.    The  judgment  is  reversed  and  the  case  remanded. 

JSeversed  aiid  remanded. 
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MiLO  COVEL  72    342 

V. 

Edwin  Benjamin  et  al. 

Contract 8,  Written  and  Oral — Patent  Rights — Assignment — Partner- 
ship — Evidence, 

1.  All  oral  negotiations  and  agreements  between  parties,  -which  precede 
the  redaction  of  their  contract  to  writing,  will  be  treated  as  merged  in  the 
writing,  and  where  a  writing  expresses  certain  things  to  be  performed  by 
one  party  upon  a  consideration  moving  from  the  other,  it  is  not  competent 
to  prove  by  piirol  that  some  other  thing,  in  addition  to  tho^e  stated  in  the 
writing,  was  also  and  before  or  at  the  time  of  the  making  of  the  writing, 
a^rreed  to  be  performed  upon  the  same  consideration. 

2.  Evidence  is  admissible  to  show  that  part  only  of  a  contract  was 
reduced  to  writing,  and  parol  evidence  may  be  introduced  to  supply  the 
rest  of  the  agreement. 

3.  An  assignment  by  less  than  the  full  number  of  the  members  of  a 
friven  firm,  of  patents -owned  by  it,  conveys  only  their  interests  therein  after 
the  payment  of  the  partnership  debts. 

4.  Upon  a  contention  touching  the  assignment  of  interests  in  certain 
patent  rights,  it  being  claimed  by  the  assignee  that  a  certain  written  con. 
tract  did  not  fully  express  the  arrangement  between  the  parties,  and  that 
the  subsequent  assignment  to  him  of  certain  claims  against  third  persons 
named,  was  upon  the  same  consideration  as  the  agreements  and  undertak- 
ings contained  in  the  said  written  contract,  this  court  declines  to  interfere 
with  the  decree  of  the  trial  court,  holding  that  said  written  contract  con- 
tained the  whole  agreement  of  that  date,  and  that  at  that  time  no  agree- 
ment to  assign  said  claims  was  entered  into. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  W.  W.  Guri^y  and  William  Gaknett,  Jr.,  for 
appellant. 

Mr.  F.  W.  Parker,  for  appellees. 

MoRAN,  J.  Tlie  main  subject  of  contention  between  the 
parties  in  this  litigation  relates  to  their  respective  rights  and 
interests  in  certain  letters  patent  for  improvements  in  machines 
for  shai'pening  saws. 
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The  record  in  the  ease  is  very  volominous,  the  contentious 
of  the  parties  varied,  and  the  facts  involved,  and  no  attempt 
will  be  made  hero  to  state  in  detail  the  testimony  of  diifereut 
witnesses,  or  the  contradictions  and  inconsistencies  which 
appear  to  be  characteristic  of  the  evidence  given  by  each  of 
the  parties  in  interest. 

The  turning  point  in  the  controversy  relates  to  the  qaestion 
as  to  whether  certain  written  contracts  which  were  executed 
on  May  17,  1886,  between  appellant  and  appellees,  Litch- 
field and  Benjamin,  contained  all  the  agreements  that  were 
entered  into  at  that  time.  Appellant's  contention  is,  that  some 
days  prior  to  the  execution  of  such  written  contract,  negotia- 
tions were  had  and  agreements  made  between  himself  and  said 
appellees,  and  that  said  written  contracts  do  not  contain  or 
fully  express  the  arrangement  between  the  parties;  that  in 
addition  to  the  assignment  of  said  appellees' respective  interests 
in  the  certain  letters  patent  in  said  written  contracts  men- 
tioned, said  appellees  respectively  agreed  to  assign  to  com- 
plainant certain  claims  which  they  held  against  the  firm  of 
Halladay,  Litchfield  &  Co.,  which  said  agreement  was  upon 
the  same  consideration  as  the  agreements  and  undertakings  in 
the  said  written  contracts  of  May  17th  contained. 

Written  assignments  conveying  said  claims  were  executed 
by  said  Litchfield  and  Benjamin  in  November,  1886,  and  while 
it  is  not  pretended  that  any  new  or  independent  consideration 
passed  from  complainants  for  such  written  assignments,  it  is 
sought  to  connect  them  with  the  transactions  of  May  17, 1886. 
The  master  heard  testimony  at  large  as  to  what  was  the  set- 
tled agreements  of  May  17,  1886,  and  reached  the  conclusion 
that  the  written  contracts  of  May  17th  contained  the  whole 
agreement  of  that  date  between  the  parties,  and  that  there 
was  at  that  time  no  agreement  made  bj"  Litchfield  and  Benja- 
min to  assign  claims  held  by  them  or  either  of  them  against 
the  firm  of  Halladay,  Litchfield  &  Co.  This  view  of  the  mat- 
ter was  confirmed  by  the  decree  entered  by  the  court  upon 
the  hearing  and,  after  a  careful  examination  of  the  record  and 
a  consideration  of  the  arguments  of  counsel,  we  are  of  the 
opinion  that  the  conclusion  was  right,  whether  treated  as  a 
question  of  law  or  a  question  of  fact 
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It  is  a  well  settled  rule  of  law  that  all  oral  negotiations  and 
agreements  between  parties,  which  precede  the  reduction  of 
their  contract  to  writing,  will  be  treated  as  merged  in  the 
writing,  and  that  where  a  writing  expresses  certain  things  to 
be  performed  by  one  party,  upon  a  consideration  moving 
from  the  other,  it  is  nat  competent  to  prove  by  parol,  that 
some  other  thing  in  addition  to  those  stated  in  the  writing, 
was  also  and  before  or  at  the  time  of  the  making  of  the  writ- 
ing, agreed  to  be  performed  upon  the  same  consideration. 
Therefore,  if  the  court  went  upon  this  rule  of  law  and  disre- 
garded all  the  evidence  ^offered,  as  tending  to  add  to  the  terms 
of  a  written  instrument,  the  ruling  was  right.  But  if,  as 
counsel  for  appellant  contends,  it  was  not  intended  by  the 
evidence  to  change  the  terms  of  the  written  contract,  but  to 
show  that  part  only  of  the  contract  of  the  parties,  was 
reduced  to  writing,  and  to  supply,  by  parol  evidence,  the  rest 
of  the  agreement,  and  we  assume  that  course  to  be  legally 
admissible^  we  are  satisfied  that  the  proof  failed  to  show  the 
contract  to  assign  the  claims  on  which  complainant  relies. 
Tlie  patents  owned  by  Halladay,  Litchiield  &  Co.  were  the 
property  of  the  firm,  and  not  the  individual  property  of  the 
respective  persons  constituting  said  firm,  and  the  assignments 
of  Litchfield  and  Benjamin  to  complainant,  made  in  November, 
18S6,  if  binding  upon  them  as  individuals  only,  conveyed  their 
interest  in  the  firm  patents  after  the  payment  of  the  partner- 
ship debts. 

It  would  serve  no  useful  purpose  to  discuss  other  points  in 
the  controversy. 

The  decree  of  the  Superior  Court  was  right,  and  will  there- 
fore be  affirmed. 

Decree  affirmed. 

Gabnett,  J.J  took  no  part  in  the  consideration  of  this  case 
Id  this  court 
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86  300  James  Maxwell  and  Henry  B.  Maxwell 

V. 

Henry  Koeritz. 

Mechanics'  TAens — Suhcontraetor — Creditor — statement   qf  Account — 
Failure  to  File— Appeal 

1.  Upon  an  appeal  from  a  decree  award ingf  a  mechanic's  lien,  the  record 
should  definitely  show  that  the  same  was  against  the  rif?ht  property. 

2.  In  the  case  presented,  this  court  holds  that  the  word  "  creditor  *'  in 
■  Sec.  4,  Chap.  82,  R.  S.,  as  amended,  does  not  mean  subcontractor. 

[Opinion  filed  January  22,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Mr.  S.  M.  Meek,  for  appellants. 

Messrs.  Runyan  &  Kunyan,  for  appellee. 

Gabnetf,  J.  Appellee  filed  in  the  court  below  a  petition 
to  enforce  a  lien  for  the  price  of  brick,  which  he  furnished 
for  a  building  of  appellants  situated  in  Chicago. 

The  petition  alleges  that  the  building  was  on  lots  25,  26, 
27,  28  and  29  in  sub-block  one  (1)  of  David  B.  Lee's  subdi- 
vision  of  block  15,  in  Johnson  &  Lee's  subdivision,  and  the 
decree  awarded  a  lien  for  $1,154.25  in  favor  of  appellee 
against  the  five  lots. 

The  evidence  sliows  that  the  lots  are  each  twenty-five  feet 
front,  making  a  total  of  125  feet,  and  that  the  building  is 
only  100  feet  front.  But  whether  the  building  is  erected 
wholly  on  lots  25,  26,  27  and  28,  or  wholly  upon  lots  26,  27, 
28  and  29,  or  npon  part  of  each  of  lots  25  and  29  and  all  of 
the  other  three  lots,  is  left  wholly  uncertain  by  the  evidence. 
We  can  not  guess  that  it  is  situated  one  way  or  the  other,  but 
as  all  the  evidence  is  preserved  in  the  record,  it  should  appear 
affirmatively  that  tlie  decree  is  against  the  right  property  and 
no  other.  Preston  v.  Hod  gen,  50  111.  561;  Carne  v.  Truman, 
103  111.  321;  Secrist  v.  Petty,  109  111.  188. 


\ 
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The  original  contractor  with  appellants  was  one  Hayes, 
and  appellee  made  hi» contract  with  Hayes,  thus  becoming  a 
subcontractor. 

Appellants  contend  that  Sec.  4,  Chap.  82,  R  S.,  as  amended 
by  act  approved  May  31,  1887,  and  in  force  July  1,  1887, 
applies  to  subcontractors,  and  therefore  apjjellce  can  not  have 
a  lien  as  he  did  not  tile  with  the  clerk  of  the  Circuit  Court  a 
statement  or  account  of  his  demand.  The  section  enacts  that 
"every  creditor  or  contractor  who  wishes  to  avail  himself  of 
tlie  provisions  of  this  act  shall  file  with  the  c»erk  of  the  Cir- 
cuit Court  of  the  county  in  which  the  building,  etc.,  to  be 
charged  with  the  Hen,  is  situated,  a  just  and  true  statement  or 
account  or  demand  due  him,  etc.  Any  person  having  filed  a 
claim  for  a  lien,  as  provided  in  this  section,  may  bring  a  suit  at 
once  to  enforce  the  same,"  etc.  The  word  "  creditor,"  as  used 
here,  is  somewhat  ambiguous.  It  might  be  used  to  describe 
a  subcontractor,  or  it  might  mean  one  who  has  agreed  with 
the  owner  of  the  premises  to  furnish  material  only,  without 
performing  any  labor  on  the  improvement;  one  who  sells  build- 
ing materials  but  does  nothing  else  toward  the  erection  of  the 
improvement,  is  commonly  regarded  as  a  merchant  or  dealer, 
and  not  as  a  contractor. 

The  first  twenty-eight  sections  of  Chap.  82,  apart  from 
some  provisions  therein  regulating  pleading  and  practice,  relate 
to  persons  known  as  original  contractors.  Subcontractors  are 
not  mentioned  before  Sec.  29,  and  the  word  "  creditor  "  is  not 
used  in  the  act  after  Sec.  28.  But  comparison  of  Sec.  4,  as 
amended,  with  other  sections  of  Chap.  82,  makes  it  quite  certain 
that  "creditor"  in  Sec.  4,  does  not  mean  subcontractor. 

By  Sec.  28  no  creditor  is  allowed  to  enforce  a  lien  to  the 
prejudice  of  any  other  creditor,  incumbrancer  or  purchaser^ 
unless  a  claim  for  a  lien  shall  have  been  filed  with  the  clerk 
of  the  Circuit  Court,  as  provided  in  Sec.  4,  within  four 
months  after  the  last  payment  shall  have  become  due,  and 
nnless  suit  shall  be  commenced  within  two  years  after  filing 
such  claim  the  lien  is  to  be  vacated.  Sec.  31  requires  the 
subcontractor  to  give  notice  of  his  lien  within  forty  days  from 
the  completion  of  his  contract  or  within  forty  days  after  pay- 
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ment  ehonld  been  made  to  him.  By  Sec.  37,  if  the  money 
due  the  sabcontractor  shall  not  be  paid  within  ten  daye  after 
such  notice  is  given  or  within  ten  days  after  the  money  shall 
have  become  due,  and  any  money  ^hall  then  be  dne  from  the 
owner  to  the  original  contractor,  the  sabcontractor  may 
tile  his  petition  and  enforce  his  lien.  And  by  Sec.  47,  no 
petition  shall  be  filed  or  suit  commenced  to  enforce  the  lien 
created  by  Sec.  29  unless  the  same  is  commenced  within 
three  months  from  the  time  of  the  performance  of  the  sub- 
contract; but  any  delay  in  commencing  suit,  caused  in  conse- 
quence of  the  amount  not  being  due  the  original  contractor, 
shall  not  be  reckoned. 

To  simplify  the  matter  we  will  suppose  that  the  improve- 
ment is  finished  at  the  same  time  that  the  subcontractor  com- 
pletes his  part  of  the  work,  and  that  the  contract  price  for  the 
whol6  work  then  becomes  due  to  the  original  contractor,  and 
the  contract  price  for  his  part  of  the  work  becomes  due  at  the 
same  time  to  the  subcontractor.  How  can  the  latter  proceed 
so  as  to  protect  his  lien?  If  Sec  4  applies  to  subcontract- 
ors he  might  at  once  file  with  tlie  circuit  clerk  his  account 
and  immediately  thereafter  begin  suit  But  the  express  pro- 
visions of  Sees.  30,  31  and  37  require  him,  first,  to  give 
notice  of  his  lien  and  then  to  wait  ten  days  before  bringing 
suit.  Then  by  Sec.  28  a  "creditor"  is  given  four  months 
after  the  last  payment  becomes  due  to  him  within  which  he 
may  file  his  account  with  the  clerk  of  the  Circuit  Court  and 
two  years  thereafter  for  bringing  his  suit,  while  Sec.  47 
provides  that  no  suit  shall  be  commenced  to  enforce  a  suh- 
contractor's  lien  unless  it  is  tiled  within  three  months  after 
the  performance  thereof.  What  is  required  of  a  subcon- 
tractor by  Sec.  47  is  manifestly  incompatible  with  the  privi- 
leges given  to  a  "creditor"  by  Sec  4. 

We  think,  therefore,  that  there  is  no  difiiculty  in  saying  that 
the  word  "  creditor  "  in  that  section  does  not  mean  subcon- 
tractor. No  error  is  found  in  the  record  other  than  that 
pointed  out. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Jieversed  and  remanded. 
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Simon  Deimel  et  al.  j"»  ao3| 

|l96s  580' 

V. 


WiLLARD  S.  Brown  et  al.  rss^isi 

177    860| 

Creditors^  Bill^Anstoer  under  Oath — Books  qf  Account— Mutilation 
qf— Evidence, 

1.  A  book  of  account  undeniably  mutilated  is  unentitled  to  credit. 

2.  Upon  a  creditors*  bill  filed  for  the  purpose  of  reachinjjf  funds  alleg^ed 
to  be  due  from  defendants  to  a  third  person,  said  biJl  callinfr  for  answer 
under  oath  as  to  whether  payment  had  been  made  by  defendants  for  cf^rtain 
gfoods  purchased  by  th^m  from  such  third  person,  and  if  so,  in  what  manner, 
this  court  holds,  that  the  answer  allefrin^  payment  is  evasive  and  not  respon- 
sive to  the  interroflratory;  that  the  form  of  the  oath  makes  the  whole  answer 
on  information  and  belief,  there  being  no  way  of  distinguishing^  between 
the  matters  so  stated,  and  those  of  which  defendants  had  knowledge;  that 
the  answer  is  only  to  be  treated  as  a  pleading  setting  up  affirmative  matter 
of  defense  to  be  duly  proved ;  that  the  evidence  does  not  justify  the  claim  of 
paymen^  and  declines  to  enterfere  with  the  decrees  in  behalf  of  the 
plaintiffs. 

[Opinion  filed  January  29,  1890.] 

Appeal  from  the  Snperior  Conrt  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Moses,  Newman  &  Pah,  for  appellants.     . 

Messrs.  Tenney,  Hawley  &  Coffeen,  Cratty  Bbos.  &  Ash- 
craft  and  E.  C.  Crawford,  for  appellees. 

Gary,  P.  J.  The  appeal  in  this  case  is  by  the  consent  of 
the  parties  treated  as  one,  though  in  fact  there  were  several 
decrees  in  the  Superior  Court  in  favor  of  different  judgment 
creditors  of  Jacob  Biersdorf.  There  is  but  one  issue  in  the 
case.  Appellants  admit  that  in  February,  1884,  they  bought 
from  Biersdorf  goods  to  tlie  value  of  $14,700.  If  they  ever 
paid  for  them,  these  decrees  are  wrong,  if  not,  right. 

The  bill  called  for  answer  under  oath,  and  contained  this 
interrogatory : 
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"4th.  Has  eaid  plash  ever  been  paid  for,  and  if  so,  when 
and  in  what  manner;  if  in  cash  state  how  much  cash  was 
paid  and  whetlier  in  currency  or  check  and  when  such  pay- 
ment was  made;  if  in  merchandise,  state  what  the  merchan- 
dise consisted  of,  its  value  and  the  specific  dates  when  such 
articles  were  delivered  to  said  Biersdorf.  If  paid  by  offset- 
ting mutual  accounts,  state  when  such  settlement  was  made, 
how  much  said  Biersdorf  then  owed  you,  the  nature  of  such 
indebtedness;  if  any  part  thereof  was  for  money  advanced, 
when  such  advance  was  made,  the  amount  thereof,  and 
whether  in  currency  or  by  check;  if  any  part  thereof  was  for 
merchandise  sold  said  Biersdorf,  state  fully  the  items,  givinc^ 
the  dates  and  amounts  of  each  sale  and  the  nature  of  the  ai-ti- 
cles  sold."     To  which  the  appellant  answered  : 

"4th.  To  interrogatory  4:  they  say  that  said  plush  has  been 
paid  for  in  the  following  manner :  S^id  Jacob  Biersdorf  on 
or  about  the  29th  day  of  January,  1S84,  purchased  from  these 
defendants  lumber  and  merchandise  to  the  amount  of  about 
J12,787,^and  on  February  7,  1884,  to  the  amount  of  about 
$5,502.50  and  afterward  became  indebted  upon  other  transac- 
tions to  these  defendants  in  the  sum  of  about  §1,000,  and  that 
said  accounts  were  adjudged  and  set  off  against  each  other 
and  the  difference  paid  these  defendants  in  cash  or  notes 
which  were  afterward  paid  by  said  Biersdorf.  That  said  set- 
tlement was  made  in  September,  1884,  and  that  at  that  time 
said  Biersdorf  was  indebted  to  these  defendants  in  the  sum  of 
about  $19,000." 

The  effect  of  that  answer  as  evidence  for  the  appellants  is 
an  important  question  in  this  case.  The  oath  of  the  appel- 
lants is  an  important  question  in  this  case.  The  oath  of  the 
appellants  to  it  is,  that  they  have  heard  it  read,  and  know  the 
contents,  "  and  that  the  same  is  true,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  as  to  those  mat- 
ters, they  believe  it  to  be  true." 

The  appellants  are  three — Joseph,  Kudolpli  and  Simon. 
The  appellees  put  in  evidence  the  answer  the  three  had  made 
as  garnishees  in  another  suit  against  Biersdorf,  in  which 
Kudolph  and  Simon  had  said  that  they  were  not  pei*sonally 
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familiar  with  the  matters  which  form  the  subject  of  the  inter- 
rogatory and  answer  quoted. 

In  this  case  Joseph,  as  a  witness,  testified ;  and  without 
repeating  at  large  his  testimony,  it  is  enough  to  say  that  while 
in  general  terms,  he  insists  that  in  September,  1884,  his  firm 
and  Biersdorf  had  a  settlement,  in  which  Biersdorf  was  found 
indebted  to  them  several  thousand  dollars,  which  he  paid,  yet 
as  to  all  details  of  tlieir  dealings,  he  reiterates,  over  and  over, 
that  without  his  books  he  can  not  tell  anything  about  the  mat- 
ter— that  h^  does  not  remember — and  that  most  of  the  books 
have  been  destroyed  by  fires.  The  bookkeeper  of  the  appel- 
lants and  liis  assistant  were  witnesses,  and  by  their  testimony 
the  alleged  destruction  of  the  books  is  disproved;  they  were 
preserved  in  vaults.  A  ledger  only  was  produced,  and  in  it 
were  two  entries,  which,  if  true,  would  dispose  of  this  case. 
Biersdorf  is  charged,  1881,  January  29,  Keg.  1,  557,  |12,787; 
February  7,  Eeg.  1,  571,  $5,502.50. 

No  other  book  was  produced,  and  no  witness  could  give 
any  definite  account  of  any  transactions  to  which  those 
charges  could  relate.  It  was  in  evidence  that  the  books  from 
which  the  ledger  entries  should  have  been  made,  had  been 
mutilated  by  the  appellants.  Leaves  were  taken  out,  others 
inserted  in  their  places  and  colored  to  correspond  with  those 
not  removed,  and  new  entries,  variant  from  the  original  ones, 
made  upon  the  substituted  leaves. 

Some  of  these  removed  leaves  were  produced  by  the  book- 
keeper, and  on  one  of  them,  witli  the  date  of  January  28th, 
appears  what  seems  to  be  an  order  from  Biersdorf  for  200  pieces 
of  plush  at  $1.55  per  yard,  but  no  number  of  yards  is  shown,  or 
any  aggregate  amount  stated.  From  such  an  entry  nothing 
conld  be  posted  to  the  ledger.  This  record  contains  no  such 
evidence  as  would  warrant  a  finding  that  those  plushes  had 
been  paid  for,  if  the  answer  of  the  appellants  is  to  be  treated 
only  as  a  pleading,  and  not  as  evidence.  Now  as  to  that 
answer,  it  is  evasive  and  not  responsive  to  the  interrogatory. 
It  gives  no  detail  as  therein  called  for.  1  Daniell's  Chy.  Prac 
844,  with  a  great  collection  of  cases  in  notes. 

YoL.  XXXV  20 
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The  form  of  the  oalli  makes  the  whole  answer  on  informa- 
tion and  belief,  as  there  is  no  way  of  distingnisliin^  between 
the  matters  so  stated  and  those  of  which  the  appellants  had 
knowledge.  The  affidavits  of  Endolph  and  Simon  to  their 
answer  as  garnishees,  and  the  testimony  of  Joseph  as  a  witness 
in  this  ease,  show  tliat  they  had  no  such  knowledge  at  the  time 
the  answer  in  this  case  was  made,  as  would  be  necessary  to 
make  the  answer  evidence  even  if  it  had  been  responsive  and 
positively  sworn  to.     Fry  rear  v.  Lawrence,  5  Gilm.  325. 

The  transactions  between  the  appellants  and  ^  Biersdorf , 
whatever  they  were,  occurred  from  January  to  September, 
1884..  They  answered  as  garnishees,  in  November,  1885. 
The  next  month  they  answered  the  original  bill  in  this  case, 
and  in  March,  1886,  made  the  answer  now  under  consideration. 

It  would  seem  that  they  had  had  sufficient  occasion  to 
consider  their  relations  with  Biersdorf,  to  remember  all  they 
ever  knew  about  them,  and  to  enable  them  to  state  clearly 
and  definitely  what  they  were.  Upon  the  whole  matter,  the 
answer  is  only  to  be  treated  as  a  pleading,  setting  up  affirma- 
tive matter  of  defense,  to  be  proved  by  the  appellants.  Pan- 
key  V.  Kaum,  51  III.  88;  Clements  v.  Moore,  6  Wall.  (U.  S.) 
299:  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62. 

Witliout  attempting  any  summary  of  the  voluminous  evi- 
dence in  this  record,  it  is  enough  to  say  that  it  contains 
nothing  that  can  be  regarded  as  trustworthy  proof  of  that 
defense.  The  case  is  not  like  Gage  v.  Parmlee,  87  111.  330, 
where  it  is  held  that  the  destruction  of  his  books  by  the 
defendant  did  not  supply  the  lack  of  affirmative  evidence  of 
the  case  of  the  complainant.  Here  the  case  is  made  out  on 
behalf  of  appellees  by  showing  their  judgments  and  execu- 
tion^, and  tracing  property  of  Biersdorf  into  the  possession  of 
the  appellants.  Why  they  should  not  now  account  for  the 
value  of  it,  is  for  them  to  show.  The  undenied  mutilation  of 
their  books  of  original  entry  is  a  circumstance  so  suspicious 
in  itself,  that  whatever  credit  might  otherwise  be  attached  to 
the  ledger  is  destroyed. 

It  may  be  that  both  sides  of  the  account  between  the 
appellants    and  Biersdorf   were  fictitious;   there  are  some 
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circainstances  stated,  and  alhisions  made,  in  the  brief  of  the 
appellants,  which  seem  to  be  intended  to  draw  the  attention 
of  this  court  to  the  interest  that  one,  not  a  party  to  this  litiga- 
tion, has  in  establishing  that  theory;  and  it  urges  that  the 
appellees  ^^can  not  have  a  decree  unless  the  evidence  warrants 
it,  simply  because  appellants  (in  some  other  direction)  may 
have  done  wrong." 

All  tiiisi  is  not  very  clear,  but  whatever  is  meant  by  it,  the 
admission  in  tlie  pleadings  here  by  the  appellants,  that  they 
bought  from  Biersdorf  ^14,700  in  value  of  goods,  i&  conclu- 
sive on  that  fact  for  the  purposes  of  this  case. 

The  finding  in  the  declaratory  part  of  the  decree  that  the 
appellants  owed  to  Biersdorf  interest  on  the  $14,700,  is  imma- 
terial, as  the  total  amount- to  be  paid  to  all  the  appellees  is 
less  than  $14,700. 

When  other  creditors  of  Biersdorf  apply  for  relief  on  that 
decree,  its  correctness  will  be  an  open  question.  Wadhams 
V.  (3ay,  73  111.  415. 

There  is  no  error,  and  the  decrees  are  all  affirmed. 


Kate  T.  Kuttner 

V. 

Charles  H.  Haines  et  al. 

Latfdlord  and  Tenant — Ground  Lease — Conditions — Lien  for  Rent — 
Homestead — Bill  qf  Review — Practice. 

1.  A  homestead  will  not  attach  to  a  building  alone,  unaccompanied  by 
any  interest  in  the  land. 

2.  As  against  the  landlord,  a  tenant  has  no  homestead  in  premises  after 
a  given  term  expires. 

3.  In  proceedings  touching  a  landIord*s  lien  for  ground  rent  and  taxes 
upon  certain  buildings  conceded  to  be  chattel  property,  this  court  holds  that 
the  terms  of  sale  thereof  were  within  the  discretion  of  the  court,  and 
declines  to  interfere  with  the  decree. 

[Opinion  filed  February  12, 1890.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Mr.  RuFUS  King,  for  appellant. 

Mr.  S.  Whipple  Gehb,  for  appellees. 

Gary,  P.  J.  The  appellant  filed  in  the  Superior  Court  a 
bill  of  review,  and  obtained  an  interlocutory  injunction,  which 
the  court  afterward  dissolved,  and  then  the  complainant  asked 
the  court  to  dismiss  her  bill  if  the  court  was  of  opinion  that 
it  showed  no  equity,  and  the  court  being  of  that  opinion,  dis* 
missed  it     From  that  decree  this  appeal  is  taken. 

It  is  unnecessary  to  consider  the  many  points  raised  by  the 
briefs  on  the  subject  of  bills  of  review,  as,  in  this  case,  the 
answer  to  any  bill  of  review  of  the  former  decree  is,  that  there 
is  no  error  in  it. 

The  appellant  was  the  tenant,  by  ground  lease,  of  the  appel- 
lee Haines.  The  leases  contained  provisions  for  payment  of 
rent,  taxes  and  assessments  by  the  lessee;  that  if  she  did  not 
pay  taxes  or  assessments  the  lessor  might  pay  them  and  add 
them  to  the  rent;  that  the  buiNlingsand  improvements  should 
be  no  part  of  the  realty,  but  be  and  remain  chattel  property; 
that  the  rent  should  be  a  first  lien  upon  them;  and  stringent 
provisions  for  a  sale  on  default,  by  giving  ten  days  notice. 

The  terms  expired  May  1,  1888.  The  rent  and  taxes  fell 
behind  in  1886  and  1887,  and  on  the  30th  of  March,  1888,  the 
appellee  Haines  filed  his  bill  to  foreclose  his  lien  upon  the 
buildings. 

Such  proceedings  were  had  that  after  the  report  of  a 
master  as  to  the  amount  due,  a  decree  was  entered  July  6, 
1888,  for  a  sale  of  the  buildings,  at  the  court  house  door,  on 
ten  days  notice,  unless  payment  was  made  in  two  days. 

The  leases  having  expired  more  than  two  months  before 
that  decree  was  entered,  the  utmost  right  the  appellant  could 
have  had  to  the  buildings  was  the  right,  by  immediate  pay- 
ment of  the  claim  upon  them,  to  remove  them  from  the  prem- 
ises. Her  claim  of  a  homestead  is  fully  answered  by  Brown  v. 
Keller,  32  111.  151. 


First  District — October  Term,  1889,      309 


Garrity  v.  Hamburger  Co. 


Against  the  landlord  a  tenant  has  no  homestead  in  the 
premises  after  the  term  expires,  nor  will  a  homestead  attach 
to  a  building  alone,  accompanied  by  no  interest  in  the  land. 
The  terms  of  the  sale  were,  in  the  discretion  of  the  court, 
regulated  by  no  statute,  and,  in  fixing  them,  it  was  proper  for 
the  court  to  take  into  consideration  the  situation  of  the 
parties. 

The  buildings  were  upon  his  property,  which  she  was 
detaining  without  right.  Until  her  claims  were  disposed  of  he 
was  kept  out  of  the  enjoyment  of  his  property,  without  recom- 
pense. She  might  have  prevented  the  sale  by  performing  the 
duty  she  had  long  neglected.  On  execution  against  her  at 
any  time  during  five  years  next  preceding  the  decree,  her 
interest  in  the  premises  might  have  been  sold  without  redemp- 
tion on  ten  days  notice.     Sec.  3,  Chap.  77,  R  S. 

The  buildings  were,  in  their  nature,  part  of  the  realty,  and 
could  not  be  removed  by  an  oflicer,  and  whether  they  could 
be  sold  to  better  advantage  on  tlie  premises  or  at  the  court 
house,  was  a  matter  of  opinion  for  the  court  to  exercise  its 
judgment  upon. 

Probably,  in  the  nature  of  things,  it  could  make  no  diflfer- 
ence,  for  the  situation  of  the  property  was  such  as  not  to 
a^ttract  competition. 

There  was  no  error  in  dismissing  the  bill,  and  the  decree 
isaSirmcd.  Decree  affirmed. 


Patrick  L.  Garrity  ^^  ^i 


V. 


35    30q' 
55    880 

The  Hamburger  Company.  ^i  ^ 

Account — Objections — Jury — Right  to  Trial  by — Bill  qf  Exceptions — 
Practice — Evidence. 

1.  Whatever  ground  the  party  who  is  called  upon  to  account  has,  npon 
which  to  resist  the  taking  of  such  account,  shouJd  be  pleaded  before  the  court 
under  Sec  6  of  the  act  relating  to  actions  of  account,  and  upon  an  issue 
iormed  on  such  a  plea,  he  is  entitled  to  a  trial  by  jury. 
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2.  Where  a  party  hao  consented  to  the  taking  of  an  account  he  can  not 
object  to  the  auditor^s  examination  of  witnesses,  books  and  the  like,  and 
inquiries  made  in  order  to  ascertain  the  state  of  accounts  between  the 
parties  involved. 

3.  If  a  bill  of  exceptiouR  does  not  ptate  that  it  contains  all  the  evidence 
in  a  given  case,  this  court  will  presume  that  the  decision  of  the  trial  court 
was  justified  by  evidence  not  shown,  if  that  shown  is  iusufiicient  to  support 
the  same. 

4.  In  the  absence  of  evidence  to  the  contrary,  an  auditor  will  be  presumed 
to  have  been  duly  sworn. 

5.  In  an  action  involving  the  settlement  of  corporate  accoants,  this 
court  holds,  that  the  result  arrived  at  was  in  accordance  with  the  respective 
rights  of  the  parties  to  the  controversy;  that  the  irregularities  in  the  pro- 
ceedings were  consented  to  by  defendant,  and  that  the  judgment  against 
him  must  be  allowed  to  stand. 

[Opinion  filed  February  12,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Sawik  &  Vaijderploeg,  for  appellant 
The  plaintiff  here  is  a  corporation  suing  for  money  alleged 
to  have  been  paid  by  it,  under  false  and  fraudulent  represen- 
tations, and  for  money  misappropriated  by  defendant,  and  not 
charged  on  the  books.  The  defendant  denies  any  fraud  or 
misrepresentation  or  misappropriation,  setting  up  a  contract 
under  which  he  sold  the  goods,  etc.,  and  claiming  a  salary  as 
an  officer  of  the  plaintiff  company,  authorized  and  allowed  by 
its  by-laws,  and  drawn  by  him  in  accordance  with  these 
by-laws  from  time  to  time,  and  paid  without  question  on  order 
of  the  secretary  and  treasurer,  and  regularly  charged  to  his 
account.  The  decision  of  both  questions  depends  upon  dis- 
puted facts,  which  should  be  decided  by  a  jury,  and  Jiave  no 
relation  or  analogy  to  book  account  or  other  accounts.  Book 
account  ^'  must  be  a  forma!  statement  in  detail  of  the  trans- 
actions between  two  parties  made  contemporaneously  with 
the  transaction  or  immediately  after."  Walker  &  Bates' 
Ohio  Digest,  Vol.  1,  Div.  6;  citing  Kichardson  v.  Wingate, 
10  W.  L.  J.  145. 

An  action  of  account  or  of  book  account  is  not  proper,  and 
can  not  be  maintained  under  such  circumstances,  Bince  the 
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whole  of  plaintifiPs  cause  of  action  was  based  upon  misrepre- 
sentation, misappropriation  and  fraud.  Spear  et  a1.  v.  Kewell, 
2  Paine,  267  (U.  S.   Cir.  Ct.):  May  v.  Williams,  3  V.  239. 

If,  however,  not  regarding  the  action  of  account  at  com- 
mon law,  it  is  contended  that  a  construction  of  our  statute 
warrants  a  proceeding,  as  was  had  in  the  case  at  bar,  we  insist 
that  it  is  a  direct  invasion,  and  is  in  derogation  of  the  right 
every  citizen  has,  to  have  all  questions  of  fact,  in  actions  at 
common  law,  tried  by  a  jury.  Bohmann  v.  City,  15  III.  App. 
48;  Robson  v.  Jones,  33  Tex.  324.  Constitution  as  above 
cited.     Ware  v.  Hettinger,  35  111.  375. 

Should  it  be  urged,  however,  that  the  order  of  reference 
recites  tliat  the  defendant  was  willing  to  account,  or  stood  by 
and  suffered  such  orders  to  be  made,  and  by  his  silence 
acquiesced  therein,  we  insist  that  such  recital  proves  nothing, 
and  if  it  did,  such  a  willingness  can  not  confer  jurisdiction 
*  not  before  possessed;  and  further,  that  such  willingness  to 
account  can  not  be  construed  as  a  waiver  of  trial  by  jury  on 
the  conti'overted  question  of  fraud,  etc.,  but  could  extend 
only  to  undisputed  items,  as  shown  by  the  proper  books  of 
account,  or  other  evidence  between  them.  See  Ware  v. 
JSottinger,  35  111.  375;  Hermann  v.  Partrige,  79  111.  471. 

We  contend,  first,  that  the  auditor  had  no  authority  to 
act  in  the  matter,  because  no  interlocutory  judgment  to  account 
npon  any  verdict  or  finding  of  tlie  court  legally  made,  was 
entered  therein;  and  second,  because  the  auditor  was  not  under 
oath,  in  fact,  and  it  does  not  appear  by  the  record  that  he  was 
sworn;  an  auditor  being  simply  a  referee.  Spear  v.  Newell, 
2  Paine,  267,  which  holds  such  judgment  essential;  Clison 
V.  Means,  40  Me.  337;  Gregory  v.  Healy,  61  111.  470;  Cran- 
mer  v.  Malthis,  2  Penning.  138;  Parker  v.  Cramner,  1  Pen- 
ning. 252. 

And  we  submit  further,  that  if  the  auditor  derived  any 
aathority  to  act  in  the  matter,  the  manner  of  his  proceeding, 
and  his  assumption  to  pass  upon  and  decide  questions  of  law 
and  disputed  facts  of  fraud,  misrepresentation  and  wrongful 
conversion  of  money,  is  entkely  unwarranted  in  any  view  of 
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the  case,  either  under  our  statute  or  the  common  law.  See 
cases  cited  under  first  question  presented. 

Disputed  questions  of  law  or  of  fact,  as  they  arise  before 
an  auditor,  must  be  referred  to  the  court;  if  of  law  thej  arc 
to  be  decided  by  the  judge,  and  if  of  fact  they  are  to  be  passed 
upon  by  a  jury;  nor  are  formal  pleadings  required  or  allowed 
before  an  auditor,  to  present  or  to  preserve  them,  but  they 
should  be  by  him  certified  into  court.  Such  is  the  uniform 
law  of  procedure  in  this  action.  See  cases  above  cited.  •  Lee 
V.  Abrams,  12  111.  111. 

Whetlier,  however,  the  issues  so  formed  are  to  be  so  referred 
during  the  progress  of  the  accounting,  or  at  the  coining  in  of 
the  report,  is  differently  decided,  owing  to  statutory  provis- 
ions on  the  subject.  But  wliere  there  are  no  special  statutory 
provisions,  the  correct  practice  seems  to  require  that  they 
should  be  so  referred,  as  they  arise  daring  the  account,  and 
hence  tlie  unpopularity  of  this  action. 

See  the  whole  action  detailed  at  length  in  Godfrey  v.  Saun- 
ders, 3  Wilson,  73,  and  Freeman's  Illinois  practice,  supra. 
Under  the  decision  of  our  Supreme  Court  in  Lee  v.  Abrams, 
12  111.  Ill,  however,  it  seems  that  they  may  be  preserved  and 
presented  at  the  time  of  the  coming  in  of  the  report,  and  such 
is  also  the  practice  in  some  of  the  other  States. 

All  courts,  however,  seem  to  i*ecognize  the  fact,  that  liti- 
gants can  not  have  disputed  questions  of  fact,  especially  such  as 
misrepresentation,  misappropriation,  etc.,  tried  and  decided 
by  a  referee  or  auditor  where  a  right  of  trial  by  jury  is  guar- 
anteed. The  difference  being  only  as  to  the  time  and  man- 
ner of  presenting  these  issues.  There  certainly  were  numerous 
disputed  questions  of  fact  and  of  law  presented  before  the 
auditor,  and  referred  by  him  to  be  properly  tried,  but  upon 
which  he  presumed  to  rule,  and  which  lie  actually  decided^, 
against  the  objection  of  appellant,  and  to  which  exception  was 
duly  taken  and  formed  part  of  the  record  and  bill  of  excep- 
tions in  this  case.  Rensselaer  Glass  Factory  v.  licid,  5  Cow. 
587. 

It  was  a  question  of  fact  whetlier  the  goods  and  merchan- 
dise at  the  brunch  store  on  Monroe  street,  were  sold  at  cash  valne^ 
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as  claimed  by  appellant  and  as  recited  in  resolution  of  pur- 
chase, or  at  cost  price,  as  contended  by  appellee.  Cash  value 
as  we  understand  its  meaning,  is  what  anything  will  sell  for — 
it  being  the  purchasing  power  which  an  article  possesses; 
while  cost  price  is  what  a  person  pays,  and  is  no  positive  cri- 
terion of  value,  since  a  thing  may  be  bought  dear  or  cheap. 
See  Bouvier's  Law  Dictionary. 

It  is  upon  the  construction  and  decision  of  this  disputed 
question  that  tlie  auditor's  first  and  second  findings  are  made, 
and  declares  in  terms  that  there  is  due  appellee  on  account  of 
misrepresentations  made  at  this  sale  tlie  sum  of  $338.  Surely 
fraud  and  misrepresentation  are  not  proper  or  legitimate  ques- 
tions for  an  auditor  to  inquire  into  and  decide  against  the 
objection  of  a  defendant;  nor  were  they  legitimate  or  rele- 
vant inquiries  in  matters  of  book  account. 

Book  aoxsount  is  a  formal  statement  in  detail  of  the  transac- 
tions between  parties  made  contemporaneously  with  the  trans- 
action or  immediately  thereafter.  Walker  &  Bates'  Ohio 
Digest,  Vol.  1,  title,  Book  Account,  Div.  6;  citing  Kichard- 
6on  V.  Wingate,  10  W.  L.  J.  145. 

Messrs.  Gabtsidk  &  Leffingwell  and  David  J.  Wile,  for 
appellee. 

It  is  urged  by  the  appellant  that  the  court  below  was  with- 
out "jurisdiction"  in  the  matter  of  the  reference  to  an 
auditor.  If  jurisdiction  be  "  the  power  to  hear  and  deter- 
mine a  cause,"  then  the  court  below  was  coram  judice  wlien 
this  case  was  presented  to  it,  and  brought  the  power  into 
action.     Bush  v.  Hanson,  70  111.  480. 

■  It  certainly  had  jurisdiction  of  the  subject-matter  of  such 
action,  whether  in  assumpsit  or  account,  and  as  certainly  had 
jurisdiction  of  the  persons  of  the  litigants.  The  parties  were 
ail  in  a  court  possessed  of  ample  powers  to  adjudicate  such 
cases.  Clothed  with  such  powers  the  court  below  proceeded 
in  every  essential  step  without  objection  from  appellant. 
Making  no  objection,  when  if  tenable  at  all  it  should  have 
been  made,  it  is  too  late  for  him  to  make  it  later. 

The  rule  undoubtedly  is  that  jurisdiction  of  the  subject- 
matter  can  not  be  confeiTcd  upon  a  court  by  consent  of  par- 
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tics,  nor  can  want  of  it  be  waived.     Eandolph  Co.  v.  Jialls,  18 
111.  29. 

Appcllee^s  position  on  this  point,  succinctly  stated,  is  this : 

1.  The  Superior  Court  of  Cook  County  has  jurisdiction  of 
the  common  law  and  statutory  action  of  account  1  Starr  & 
Curtis,  187,  Ch.  2,  tit.  Action  of  Account. 

2.  That  court  in  this  case  had  jurisdiction  of  the  persons 
of  the  parties  litigant 

3.  Appellatit's  failure  to  object  to  the  jury's  discharge, 
his  willingness  to  account,  his  failure  to  object  to  the  reference 
in  form  or  substance,  his  omission  to  object  or  except  to  the 
order  changing  the  form  of  action  to  account — amount  in 
law  to  a  waiver  of  any  possible  irregularities  (by  no  means 
by  appellee  conceded  to  be  such)  in  the  proceedings  of  the 
court  below.  Randolph  Co.  v.  Ralls,,  18  111.  29;  Phillips  v. 
Hood,  85  111.  451;  Birks  v.  Houston,  63  111,  77;  Allen  v. 
Belcher,  3  Gilm.  594. 

Gaby,  P.  J.  The  appellee  commenced  this  action  in 
assumpsit,  but  on  the  trial  before  the  jury  the  court,  by  the 
consent  of  both  parties,  changed  it  to  an  action  of  account,  gave 
the  appellee  leave  to  file  another  account,  and  referred  the 
c^use  to  an  auditor. 

This  occurred  October  18,  1888.  October  29tli,  the  par- 
ties appeared  before  the  auditor,  and  the  appellant  then 
objected  before  him  to  further  proceeding. 

The  next  day  the  appellant  moved  the  court  to  set  aside 
the  order  referring  the  case  to  an  auditor,  but  took  no  excep- 
tion on  the  denial  of  his  motion.  He  did  not  except  to  leave 
then  given  to  the  appellees  to  tile  their  declaration  fiuncpro 
tunc^  as  of  October  18th,  but  it  is  immaterial  as  of  what  date 
it  is  tiled,  the  conduct  of  the  case  not  being  at  all  a£Pected 
thereby.  The  objection  that  there  was  no  interlocutory  judg- 
ment to  account  is  without  merit,  as  the  appellant  had  con- 
sented, before  the  case  was  referred,  to  account. 

The  net  result  of  the  auditor's  examination  of  the  accounts 
between  the  parties  was  a  balance  against  the  appellant  of 
$1,238.29,  for  which  judgment  was  entered  against  him.  That 
balance  was  made  up  of  money  which  the  auditor  found  that 
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the  appellant  had  received,  which  had  not  been  charged  upon 
the  books  of  the  appellees,  and  of  an  overcharge  which  the 
auditor  found  that  the  appellant  had  made  upon  goods  sold 
hy  him  to  the  appellees. 

Whether  these  were  proper  charges  depended  upon  evi- 
dence, and  the  position  of  the  appellant  is  that  the  auditor 
could  not  decide  upon  disputed  facts,  but  could  only  state  an 
account  upon  undisputed  items;  that  upon  issues  of  fact,  to 
be  settled  bj  evidence,  he  was  entitled  to  a  jury. 

It  is  doubtless  the  law  that  whatever  ground  the  party  who 
16  called  upon  to  account  has  upon  which  to  resist  the  taking 
of  an  account  at  all — as  that  he  never  was  in  such  a  relation 
"mth  his  adversary  as  authorizes  calling  him  to  account,  or  • 
that  be  has  been  released  or  discharged  from  the  duty  to 
account  by  the  act  of  the  parties,  or  operation  of  law,  should 
be  pleaded  before  the  court,  under  the  6th  section  of  the  act 
in  regard  to  the  action  of  account.  Upon  an  issue  formed  on 
such  a  plea,  he  is  entitled  to  a  trial  by  jiiry.  But  the  appel- 
lant in  this  case  consented  to  account,  and  before  the  auditor; 
whatever  inquiry  was  necessary  to  ascertain  the  state  of 
accounts  between  the  parties,  upon  the  items  properly  charge- 
able to  them,  respectively,  in  that  relation  to  each  other  with 
reference  to  which  the  account  was  being  taken,  the  auditor 
had  authority  to  make,  either  by  the  examination  of  witnesses, 
or  books  and  papers,  or  both.  Sections  9,  10  and  12  of  the 
act;  Lee  v.  Abrams,  12  111.  111. 

This  view  disposes  of  a  largo  part  of  appellant's  argument 
here.  The  items  allowed  by  the  auditor  are  supported  by 
such  evidence  as  makes  his  finding,  like  the  verdict  of  a  jury 
under  similar  conditions,  final. 

The  real  grievances  of  the  appellant  are  that  his  claim  for 
a  salary  at  the  rate  of  $5,000  per  year  was  disallowed,  as  was 
also  a  large  sum  to  his  credit  upon  the  books  of  the  appellees 
when  he  sold  out  to  Jonas  Hamburger. 

For  an  understanding  of  these  matters  a  statement  of  facts 
becomes  necessary. 

In  February,  1884,  the  appellant,  L.  M.  Hamburger,  and 
Max  Hamburger,  formed  a  co-partnership,  and  the  articles 


316  Appellate  Courts  of  Illixots. 

Vol.  85.]  G;irrity  v.  Hamburger  Co. 

of  agreement,  which  contemplated  that  it  wcmid  be  turned 
into  a  corporation,  provided  that  the  appellant  might  draw  out 
of  the  buHiness  $5,000  per  year,  and  each  of  the  othei's  $12,000, 
bat  neither  should  have  a  salary.  In  those  articles  it  was 
agreed  that  they  should  be  the  basis  of  the  by-laws  of  the  cor- 
poration when  formed. 

The  corporation  was  afterward  formed;  and  the  appellant 
put  in  evidence  one,  and  only  one,  by-law.  L.  M.  Hambnrsrer 
Iiad  gone  out  of  the  business.  This  by-law  referring  to  Max 
Hamburger  and  the  appellant  was :  ''  Said  Hamburger  and  Gar- 
rity  may  draw  and  receive  from  said  company,  as  follows : " 
Then  followed  Garrity  $5,000,  and  Hamburger  $  2,000  per 
year.  On  tliis  he  claims  that  $5,000  per  year  was  his  salary 
as  president  of  the  .company.  It  is  not  necessary  to  consider 
how  this  claim  would  stand  if  it  affirmatively  appeared  that 
there  was  no  other  by-law  relating  to  the  matter.  The  record 
shows  that  the  appellees  put  in  evidence  six  other  by-laws,  but 
they  ai-e  not  copied. 

It  has  always  been  the  law  of  this  State,  that  if  a  bill  of 
exceptions  did  not  state  that  it  contained  all  the  evidence,  a 
court  of  review  would  presume  that  the  decision  of  the  lower 
court,  which  could  be,  was  justified  by  evidence  not  shown,  if 
that  shown  was  not  sufficient     Kogers  v.  Hall,  3  Scam.  5. 

It  is  \erj  probablQ  that  some  one  of  the  omitted  by-laws, 
in  pursuance  of  the  provisions  of  the  partnership  agreement, 
negatives  tlie  claim  for  salary. 

On  the  19th  of  February,  1886,  the  appellaint  sold  his  inter- 
est, as  shown  by  an  instrument,  as  follows: 

"In  consideration  of  the  sum  of  twenty-five  hundred  dollars 
($2,500)  cash  in  hand,  paid  me  by  Jonas  Hamburger,  and  otlier 
good  and  valuable  considerations,  the  receiptof  which  is  hereby 
acknowledged,  I  do  hereby  sell,  assign,  transfer  and  set  over 
to  the  said  Jonas  Hamburger  all  my  riglit,  title  and  interest  of 
whatsoever  kind  or  character  in  and  to  the  corporation  known 
as  the  Hamburger  Bros.  Co.,  and  the  Hamburger  Garrity  Co., 
and  the  business  thereof.  In  witness  thereof  I  have  here- 
unto set  my  hand  and  seal,  this   19th  day  of  February,  1886. 

"P.  L.  Gariuty.     [seal]" 
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And  took  a  bond  of  indemnity  as  follows  t 

"In  consideration  of  the  pnrchaee  this  day  made  by  Jonas 
IIainbnrg:er  of  all  the  interest  rights  of  Patrick  L.  Garrity  in 
and  to  the  corporation  and  business  of  the  Hamburger  Bros. 
Co.  and  tlie  Hamburger  &  Garrity  Company,  and  of  one  dol- 
lar and  other  good  and  valuable  considerations  to  ns  paid  by 
the  said  Patrick  L.  Garrity,  the  receipt  of  which  is  hereby 
acknowledged,  we,  the  undersigned,  do  hereby  jointly  and 
severally  promise  to  pay  and  discharge  the  obligations  of  the 
said  Patrick  L.  Garrity  now  existing  and  represented  as  fol- 
lows, to  wit :  The  note  executed  by  the  Hamburger  Bros. 
Co.  to  Minnie  E.  Hamburger,  upon  which  suit  is  now  pend- 
ing in  the  Superior  Court,  Cook  County,  and  the  subsequent 
guarantee  of  the  said  note  by  the  said  Garrity,  and  notes  exe- 
cntcd  by  the  said  Garrity  and  Max  Hamburger,  payable  to  the 
order  of  L.  M.  Hamburger,  the  notes  executed  by  the  said 
Hamburger  &  Garrity  Co.  to  the  First  National  Bank  of  Chi- 
cago, and  indorsed  by  the  said  Gan*ity  and  Max  Hamburger, 
and  a  judgment  against  the  said  Hamburger  Bros,  in  favor  of 
Fernandez  and  others,  heretofore  obtained  in  the  Superior 
Court  of  Cook  County;  and  we  further  promise  and  agree- 
and  guarantee  to  prosecute  and  defend  all  law  suits  and  litiga- 
tions of  every  character  that  may  arise  from  or  from  out  of 
this  indebtedness  and  obligation  at  our  expense,  and  to  save 
and  keep  harmless  the  said  Patrick  L.  Garrity,  his  heirs  and 
assigns,  from  all  loss,  liability  or  expense  by  reason  thereof, 
or  any  or  either  thereof.  The  foregoing  shall  be  binding 
upon  our  heirs,  administrators  or  assigns. 

"In  witness  whereof,  we  have  hereunto  set  our  names  and 
seals  this  19th  day  of  February,  1886. 

"  Jonas  Hamburger,       [seal.] 
"  Max  Hamburger,         [seal.]  " 

The  record  does  not  show  that  any  certificates  of  stock'  in 
either  of  the  corporations  mentioned  had  ever  issued;  the 
interests  of  the  parties  were  determined  by  the  books.  There 
is  testimony  that  the  appellant,  in  the  negotiations  preliminary 
to  the  sale,  looked  at  his  account  on  tlie  books,  and  said  that 
if  he  shoiild  retire  from  the  concern  entirely,  and  sell  out  his 
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good  will,  and  all  his  interest  of  every  description,  stock  and 
everything,  he  wanted  $8,000,  or  $4,000  more  than  was 
coming  to  him.  In  fact  he  did  get  $8,000,  although  the  bill 
of  sale  recites  only  $2,500. 

At  that  time  there  was  to  his  credit  on  the  books  a  trifle 
over  $4,000.  In  the  account,  of  which  that  was  the  balance 
in  his  favor,  he  had  been  charged  with  $4,000  which  had  been 
borrowed  from  the  First  National  Bank  on  a  note  to  the  bank 
mentioned  iu  the  bond  of  indemnity,  which  money  had  been 
put  to  the  credit  of  the  appellee,  and  by  it  cliecked  out 
as  a  loan  to  appellant  After  the  sale,  the  appellant  paid  to 
the  appellees  the  interest  on  that  loan  from  December  1,  1885, 
to  February  20,  1886,  that  interest  not  having  been  charged 
to  him.  It  is  now  claimed  by  tlie  appellant  tliat  Jonas  Ham- 
burger was  bound  by  the  terms  of  the  bond  of  indemnity  to 
pay  that  note,  and  by  his  so  doing,  the  charge  of  the  $4,000 
to  the  appellant  on  the  books  of  tlie  appellee  would  no  longer 
be  a  proper  charge,  but  should  go  to  his  credit  in  the  account 
taken  by  the  auditor. 

It  is  clear  that  the  sale  by  the  appellant  to  Jonas  Ham- 
burger was  of  all  the  beneiicial  interest  the  appellant  had  in 
anything  concerning  the  appellees,  and  that  the  bond  of  indem- 
nity was  not  intended  to  affect  the  relations  between  Jonas 
Hamburger  and  the  appellees,  but  to  save  tlie  appellant  harm- 
less from  future  claim3.  The  record  does  not  show,  nor 
is  there  any  presumption,  that  the  auditor  was  not  sworn,  and 
the  objection  of  the  appellant  on  that  point  has  nothing  to 
stand  upon.  The  result  seems  to  have  been  in  accordance 
with  the  respective  rights  of  the  parties,  and  the  irregulari- 
ties in  the  proceedings  consented  to  by  the  appellant,  and  tlio 
judgment  is  therefore  affirmed. 

Jmhjment  affirmed. 
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Josephine  P. Waldron,  Administratrix,  and  Edwin 

Walker,  Administrator, 

V. 

Serotia  a.  Alexander. 

Adminitf ration — Services  Rendered  at  Request  qf  Deceased — Claim  for 
— lAmitations. 

Upon  a  claim  filed  apfainst  the  estate  of  a  deceased  pernon,  tbe  same  beinf^ 
based  upon  services  rendered  parents  of  the  deceased  at  his  request  and 
upon  his  promise  to  pay  therefor,  this  court  holds  that  the  statute  of  limita- 
tions did  not  apply  to  such  portion  of  said  claim  as  accrued  more  than  five 
years  before  the  filing  thereof,  for  the  reason  that  the  evidence  shows  that 
it  was  the  intention  of  the  parties  that  deceased  should  be  the  depositary 
of  the  eaminffs  of  the  claimant*  and  that  calls  for  payment  were  to  be  made 
to  suit  her  convenience,  and  declines  to  interfere  with  the  judgment  in  her 
behalf. 

[Opinion  filed  February  12, 1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  KicHARD  W.  CuFFOKD,  Judgo,  presiding. 

Mr.  A.  J.  Eddy,  for  appellants. 

Counsel  for  appellee  contend  tliat  the  several  payments 
made  took  the  claim  out  of  the  operation  of  the  statute,  and 
that  the  promise  to  settle  and  pay  the  claimant  was  sufiicieut 
to  remove  the  bar  thereof. 

Any  acknowledgment,  either  by  way  of  part  payment  or 
by  way  of  new  promise,  to  remove  the  bar  of  the  statute  must 
be  an  acknowledgment  of  or  a  part  payment  upon  a  particu- 
lar debt  or  account;  there  must  be  no  uncertainty  as  to  the 
debt  referred  to,  and  while  the  debt  may  be  made  up  of  sev- 
eral items  or  of  several  things,  the  record  must  show  conclu- 
Bively  that  when  the  debtor  made  his  acknowledgment  or 
part  payment,  he  had  in  mind  the  specific  debt  or  accoimt  sup- 
posed to  be  revived.  Barnard  v.  Bartholomew,  22  Pick. 
291;  Davis  v.  Steiner,  14  Pa.  St  275;  Martin  v.  Broach,  6 
Ga.  21;  Robbins  v.  Farley,  2  Strobh.  (S.  C.)  348;  Conway  v. 
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Rayburn,  22  Ark.  290;  Lockhart  v.  Eaves,  Dudley  (S.  C). 
321;  Buckingham  v.  Smith,  23  Conn.  453;  Hale  v.  Hale,  4 
Humph.  (Tenn.)  183. 

In  Ditch,  Adm'r,  v.  YoHhardt,  82  111.  134,  there  was  no 
uncertainty  whatsoever  as  to  the  debt  refen*cd  to,  as  it  was  a 
claim  for  wheat  sold.  And  speaking  of  the  amount  in  con- 
troversy, the  court  says,  on  pa^e  136: 

"Here  the  amount  was  iixed,  certain  and  agreed  upon 
between  the  parties,  and  the  case  falls  clearly  within  the  pro- 
visions of  the  statute.  There  was,  therefore,  no  error  in  allow- 
ing six  per  cent  interest." 

Schmidt  v.  Pfau,  114  LI.  494,  was  an  action  for  services 
claimed  to  have  been  rendered  by  Pfau  to  the  defendant. 
Plea  of  general  issue  and  statute  of  limitations. 

How  fai*  this  case  is  from  being  parallel  to  the  one  at  bar  is 
plain  from  the  language  of  the  court  on  page  503,  where  it 
savs: 

"It  was  a  conceded  fact  that  appellee  worked  for  the  com- 
pany for  three  years,  and  that  there  had  been  no  settlement 
or  attempt  at  settlement  between  the  parties  on  account  of  his 
services  until  he  stopped  work  altogether  on  the  25th  of  Feb- 
ruary, 1880,  and  appellant  himself  swears  that  it  was  the 
original  agreement  to  pay  appellee  $300  a  year.  Assuming 
this  to  be  true,  there  was  no  ground  whatever  for  interposing 
the  statute  of  limitations,  for  the  five  years  did  not  commence 
running  as  to  the  first  year's  service  until  the  25th  of  Febru- 
ary, 1878,  and  the  suit  was  commenced  on  the  2l8t  day  of 
February,  1883." 

An  acknowledgment  to  remove  the  bar  of  the  statute  may 
be: 

a.  By  acknowledgment  or  promise  snflicient  to  revive  the 
debt. 

h.  By  part  payment,  which  operates  as  an  acknowledg- 
ment of  debt  and  promise  to  pay  it. 

In  both  cases  certain  requisites  are  absolutely  essential  to 
make  the  acknowledgment  eflFectual. 

1.  A  mere  general  admission  of  indebtedness  is  insufficient. 
Shitler  V.  Bremer,  23  Penn.  St.  413;  Pray  v.  Gai-celon,  17 
Me.  145. 
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2.  The  acknowledgment  must  be  shown  to  relate  to  the 
particular  demand  in  question.  Buckingham  v.  Smith,  23 
Conn.  453;  Smith  v.  Moulton,  12  Minn.  352;  Walker  v. 
Griggs,  32  Ga.  119;  Baxley  v.  Gajle,  19  Ala.  151;  and  cases 
above  cited. 

3.  A  promise  to  settle  is  insufficient.  Bell  v.  Crawford,  8 
Gratt.  (Va.)  110;  Leigh  v.  Linthicum,  30  Texas,  100;  Spong 
V.  Wright,  9  M.  &  W.  629;  McClelland  v.  West,  69  Pa.  St. 
487;  Marqueze  v.  Bloom,  22  La.  An.  328;  Brayton  v.  Rock- 
well, 41  Vt.  621;  Currier  v.  Lock  wood,  40  Conn.  .349;  Wea- 
ver V.  Weaver,  54  Pa.  St.  162;  Goove  v.  Chamberlain  (Va.), 
5  S.  E.  Rep.  174;  Shaeffer  v.  HoflEman,  113  Pa.  St.  1; 
Bloomfield  v.  Bloomfield,  7  111.  App.  261. 

4.  '^  There  mudt  not  be  any  uncertainty  as  to  the  particular 
debt  to  which  the  admission  applies."  Wood  on  Limitations, 
page  151;  Eckford  v.  Evans,  56  Miss.  18;  Land  is  v.  Roth, 
109  Pa.  St.  621. 

5.  The  acknowledgment  "must  be  shown  unmistakably  to 
relate  to  the  particular  debt  or  demand  which  is  sought  to  be 
revived  by  it,  or  the  acknowledgment  must  be  attended  by 
circumstances  which  will  enable  a  jury  to  ascertain  definitely 
what  debt  was  intended."  Wood  on  Limitations,  page  155, 
and  cases  cited;  Hussey  •v.  Kirkman,  95  N.  C.  63. 

6.  The  expression  of  a  wish  to  pay  a  debt,  as  "Please 
send  me  the  amount  due.  Want  to  arrange  and  pay  it  oflf," 
not  sutecient    Johnson  v,  Johnson,  5  S.  E.  Rep.  (Ga.)  629. 

7.  Where  a  part  of  the  indebtedness  is  barred  by  the 
statute  and  a  part  not,  "a  general  acknowledgment  will  not 
remove  the  bar,  because  it  may  have  been  intended  simply  to 
apply  to  the  indebtedness  to  clear  the  statute."  Wood  on 
Limitations,  170,  171;  Morgan  v.  Walton,  4  Pa.  St.  321; 
Suter  V.  Shuler,  22  Pa.  St.  308;  Weisner  v.  Stein,  97  Pa.  St. 
322;  Bui-n  v.  Boulton,  2  C.  B.  476;  Milles  v.  Fowkes,  5  Bing. 
N.  C.  455;  Garti-ell  v.  Linn,  4  S.  E.  Rep  (Ga.)  918. 

8.  "  In  order  to  make  a  money  payment  a  part  payment 
within  the  statute,  it  must  be  shown  to  be  a  payment  of  a 
portion  of  an  admitted  debt,  and  paid  to  and  accepted  by  the 
creditor  as  such,  accompanied  by  circum  tances  amounting  to 
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an  absolute  and  unqualiticd  acknowledgment  of  more  being 
due,  from  which  a  promise  may  be  inferred  to  pay  the 
remainder."  Wood  on  Limitations,  221,  222;  Tippets  v. 
Heane,  1  C.  M.  &  R  252;    Smith  v.  Simms,  9  Ga.  418. 

9.  *'  If  there  is  a  more  naked  payment  of  money  without 
anything  to  show  on  what  account  or  for  what  reason  the 
money  was  paid,  the  payment  will  be  of  no  avail  under  the 
statute.  If  the  party  merely  says,  *  place  the  money  to  my 
account,'  without  specifying  any  amonnt  or  any  debt,  and  the 
creditor  appropriates  the  payment  in  imrt  liquidation  of  the 
debt  barred  by  the  statute,  without  the  ])rivity  or  assent  of 
the  debtor,  this  will  be  of  no  avail  as  an  acknowledgment  of 
the  debt  by  the  debtor."     Wood,  Limitations,  25^5. 

10.  ''If  there  is  a  disputed  and  an  undisputed  debt,  or  if 
there  are  two  debts — one  barred  by  the  statute  and  the  other 
not  barred — a  general  payment  on  account  will  be  of  no  avail 
at  common  law  under  the  statute,  because  it  is  left  uncertain 
to  which  debt  the  payment  was  intended  to  bo  applied." 
Wood,  Limitations,  225;  Burn  v.  Boulton,  2  C.  B.  476; 
Milles  V.  Fowkes,  5  Bing.  N.  0.  455. 

11.  And  "the  burden  of  establishing  a  part  payment  suf- 
ficient as  to  time  and  other  circumstances  to  remove  the 
statute  bar  is  upon  the  plaintiff."  Wood,  Limitations,  225, 
226. 

Messrs.  Cratty  Bros.  &  Ashcraft,  for  appellee. 

The  statute  of  limitations  would  not  begin  to  run  until 
demand  made,  and  the  claim  is  a  running  account  and  there- 
fore not  barred.  Payne  v.  Gardiner,  29  N.  T.  146;  Catling 
V.  Schoolding,  6  T.  R  189;  Prachy  in  re  Seaber,  1  Deacon, 
651;  Van  Swearingen  v.  Harris,  1  W.  &  S.  (Pa.)  356;  Coster 
V.  Murray,  5  Johns.  Ch.  522;  Union  Bank  v.  Kiiapp,  3  Pick- 
96;  Tucker  v.  Ives,  6  Cow.  193;  Bass  v.  Bass,  6  Pick.  362; 
McClelland  v.  Crafton,  6  Me.  308;  Barnard  v.  Bartholomew, 
22  Pick.  291;  Nesom  v.  D'Armond,  13  La.  294;  Dyer  v. 
Walker,  54  Mo.  18;  Sibley  v.  Lombert,  30  Me.  253;  Baker  v. 
Joseph,  16  Cal.  173. 

The  several  payments  made   took   the  claim  out  of  the 
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operation  of  the  statute.  Barnard  v.  Bartholomew,  22  Pick. 
291;  Taylor  V.  Frost,  132  Mass.  30;  Walker  v.  Butler,  6  El. 
&  Bl.  606;  Nesom  v.  D'Armond,  13  La.  294;  Dyer  v.  Walker, 
64  Me.  18;  Sibley  v.  Lombert,  30  Me.  253. 

The  promise  to  settle  and  pay  the  claimant  was  snfficient 
to  remove  the  bar  of  the  statute.  Hazlebacker  v.  Reeves,  12 
Pa.  St.  264;  Davis  v.  Steiner,  14  Pa.  St  275;  Moore  v. 
Ilyman,  13  Red.  (N.  C.)  L.  272;  Hart  v.  Boyd,  54  Miss.  547; 
Martin  v.  Broach,  6  Ga.  21;  Arcy  v.  Stephenson,  11  Red. 
(N".  C.)  L.  36;  Robbins  v.  Farley,  2  Strobh.  (S.  C.)  348;  Con- 
way V.  Raybiirn,  22  Ark.  290;  Lockhart  v.  Eaves,  Dudley, 
(S.  C.)  321;  Buckingham  v.  Smith,  23  Conn.  453;  Whitney 
v.  Bigelow,  4  Pick.  110;  Minkler  v.  Minkler,  16  Ver.  193; 
Lord  V.  Harvey,  3  Conn.  370;  Barnard  v,  Bartholomew,  22 
Pick.  291;  Thompson  v.  French,  10  Yerg.  (Tenn.)  453;  Hale 
V.  Hale,  4  Humph.  (Tenn.)  183;  Kittredge  v.  Brown,  9  N. 
H.  377;  Hart  v.  Boyd,  54  Miss.  647;  Ditch,  Adm'r,  v.  YoU- 
hardt,  82  111.  134;  Schmidt  v.  Pfau,  114  111.  494. 

Garnett,  J.  Elijah  S.  Alexander  died  intestate  in  Chicago 
in  February,  1886.  Appellants  were  appointed  administrators 
of  his  estate  by  the  Probate  Court  of  Cook  County.  In 
April,  1887,  appellee  filled  in  that  court  a  claim  against  the 
estate  for  eighteen  years'  service  in  nursing  and  caring  for 
the  parents  of  the  deceased,  residing  at  Brattleboro,  Yermont, 
under  a  contract  with  deceased,  the  amount  of  the  claim  being 
?1S,000  and  $12,299  interest  thereon.  Another  item  of 
$10,000  was  included  in  the  claim,  but  as  it  was  withdrawn  by 
remiitituTy  it  is  of  no  importance  in  the  case.  The  claim  was 
allowed  to  the  extent  of  $9,500  by  the  Probate  Court,  and  the 
claimant  appealed  to  the  Circuit  Court,  where  there  was  a 
trial  before  a  jury,  a  verdict  being  rendered  for  the  claimant 
in  the  sum  of  $41,800,  which  included  the  $10,000  item  and 
$4,953  interest  thereon.  A  rejaittitur  of  $14,953  being 
entered,  appellant's  motion  for  a  new  tri^l  was  overruled  and 
judgment  entered  for  $26,847,  which  appellants  pray  may  be 
reversed. 

Appellee  was  a  sister  of  the  deceased.     She  was  bom  about 
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1833,  and  educated  as  a  mnsic  teacher.  Abont  the  year  1857 
she  was  enp^aged  in  teaching  music  in  a  college  in  Virginia, 
but  returned  to  the  home  of  her  parents  in  Brattleboro,  at 
the  breaking  out  of  the  war  of  the  Rebellion.  Soon  after 
that  she  was  employed  in  her  profession  in  Boston,  but 
returned  to  her  parents  in  Brattleboro,  in  June,  1867,  on 
account  of  a  severe  illness  of  her  mother.  Her  father  was 
then  about  sixty  years  of  age  and  her  mother  sixty-six  years. 
The  latter  was  in  very  poor  health,  and  in  fact  had  not 
enjoyed  good  health  after  she  was  married.  Elijah  S.  Alex- 
ander was  a  resident  of  Chicago,  where  he  had  been  success- 
fully engaged  in  business  for  some  time  prior  to  1867.  In 
the  summer  of  1867  he  visited  his  parents  at  their  home,  and 
became  impressed  with  the  fact  that  they  needed  some  one  to 
look  after  their  comfort  and  take  charge  of  their  household 
affairs.  He  then  told  his  sister,  Serotia,  that  she  must  give 
up  teaching  and  stay  at  home  to  take  care  of  their  father  and 
mother.  She  objected  to  doing  so,  saying  that  she  enjoyed 
her  profession,  that  she  had  J1,000  a  year  salary  and  her 
board,  when  she  was  South,  was  then  doing  still  better,  and 
that  he  could  not  afford  to  pay  her.  He  told  her  that  it  made 
no  difference  what  she  could  earn  at  her  profession,  that  he 
would  pay  her  more  than  she  could  earn,  and  that  he  wanted 
to  feel  easy  in  his  mind  about  his  father  and  mother.  Before 
he  left  for  his  home  that  summer,  appellee  agreed  with  him 
that  she  would  stay  with  their  father  and  mother  ujjon  the 
terms  he  had  proposed  and  she  did  remain  there,  faithfully 
performing  the  duties  thus  undertaken  until  her  brother's 
death  in  February,  1886.  During  those  eighteen  years  he 
generally  visited  his  parents  once  a  year,  though  sometimes  he 
would  be  absent  for  two  years.  At  the  time  of  these  visits 
lie  paid  his  sister  small  sums  of  money,  varying  from  $20 
to  $100,  and  was  in  the  habit  of  saying  to  her,  "Pass  this  to 
ray  credit  and  it  will  keep  our  contract  alive."  On  one  occa- 
sion soon  after  the  contract  was  made  he  asked  her  how  much 
money  she  wanted,  and  she  told  him  that  she  had  little  nse 
for  money,  that  she  did  not  go  anywhere,  had  no  chance  to 
spend  money,  and  that  she  preferred  to   have  him  keep  the 
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money  in  his  hands,  as  she  would  have  to  invest  it  somewhere, 
and  she  felt  safer  to  have  it  with  him  than  anywhere  else. 
He  assented  to  the  suggestion  and  agreed  to  pay  her  interest. 
At  one  time  sometliing  was  said  about  his  giving  her  his  note, 
bat  he  said  there  was  no  necessity  for  it,  that  the  account  was 
just  as  good  as  long  as  he  kept  it  alive,  and  if  she  gave  him 
credit  it  would  be  just  as  well  as  it  would  be  to  have  a  note. 

The  last  payment  he  made  to  her  in  April,  1885,  when  he 
handed  her  $20  and  said,  "  1  would  give  you  more  now,  but  I 
have  just  money  enough  left  to  take  me  back  to  New  YorL" 

Proof  of  these  facts,  it  is  time,  comes  from  appellee's  father, 
mother,  and  her  brother  Charles,  but  they  are  corroboi*ated 
as  to  the  fact  of  the  contract  by  several  disinterested  wit- 
nesses. 

The  statute  of  limitations  was  pleaded  by  appellants  to  all 
of  the  claims  that  accrued  more  than  five  years  before  the 
filing  of  the  claim  in  the  Probate  Court.  No  claim  is  made 
in  behalf  of  appellee  that  any  written  evidence  of  the  con- 
tract ever  existed.  So  the  question  whether  the  claim  is  of 
a  character  to  which  the  statute  of  limitations  applies  may  be 
regarded  as  the  main  point  at  issue.  The  statute  is  for  '^  the 
benefit  and  repose  of  individuals,  and  not  to  secure  general 
objects  of  policy  or  morals.  Its  protection  may,  therefore, 
be  waived  by  those  who  assent  in  legal  form,  and  when  acted 
npon,  such  waiver  becomes  an  estoppel  to  plead  the  statute." 
See  Quick  v.  Corlios,  39  N.  J.  L.  11,  where  it  was  held  that 
the  statute  was  not  a  good  defense  to  a  note  in  which  it  was 
agreed  that  the  note  ^Ms  not  to  outlaw  by  the  statute  of 
limitations." 

In  another  class  of  cases  it  is  implied  from  the  purpose  of 
the  contract  that  the  promise  is  continuing,  and  although  the 
promisee  may,  at  his  pleasure,  demand  performance  of  the 
promisor,  yet  he  is  not  bound  to  do  so,  and  the  statute  does 
not  begin  to  run  until  demand  and  refusal.  Bank  notes  pay- 
able on  demand  are  of  that  character,  suit  thereon  being 
maintainable  at  any  time  within  the  period  fixed  by  the 
tatute  after  demand  made.  P.  &  M.  Bank  of  Memphis  v. 
White,  2  Sneed,  482;  Thurston  v.  Wolf  borough  Bank,  18  N. 
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H.  391;  Morse  on  Banks  &  Banking,  466.     Tho  same   is  true 
of  general  bank  deposits.     Brabm'v.  Adkius,  77  111.  263. 

In  Payue  v.  Gardner,  29  N.  T.  146,  die  suit  was  on  the 
following  instrument : 

"$1,000.  New  York,  9th  May,  1848. 

"  Received  from  Cap.  William  H.  Pajne,  one  thousand 
dollars,  which  is  to  his  credit  on  our  books,  at  six  per  cent 
interest 

"Slatb,  Gardiner  &  Howell.'* 

The  court  held  that  the  paper  did  not,  by  itself,  show  con- 
clusively whether  the  transaction  was  a  loan  or  a  deposit,  but 
that  the  intention  of  the  parties  was  to  govern.  From  a  con- 
sideration of  the  attendinj^  circumstances,  the  court  reached 
the  conclusion  that  it  was  the  intention  to  make  a  deposit  of 
the  money,  and  the  defense  of  the  statute  of  limitations  was 
overruled  on  the  ground  that  there  was  no  right  of  action 
against  the  depositaries  until  actual  demand  made,  at  which 
time,  and  not  before,  the  statute  began  to  run. 

In  Boughtou  V.  Flint,  74  K  Y.  476,  the  widow  of  David 
Flint  sought  to  recover  of  his  estate  the  sum  of  $800  and 
interest  thereon  from  April  15,  1859.  This  sum  was  the 
proceeds  of  notes  and  a  bond  and  mortgage,  which  had  been 
taken  for  the  purchase  money  on  a  sale  of  real  estate  belong- 
ing to  her.  All  the  money  secured  by  these  diflFerent  instru- 
ments had  been  collected  by  the  husband  in  his  lifetime,  and 
he  recognized  the  right  of  his  wife  to  the  fund.  After  it  had 
been  received  by  him  he  offered  to  pay  it  over  to  her,  and 
she  requested  him  to  keep  it  for  her  until  she  should  call  for 
it,  to  which  he  consented.  For  the  estate  it  was  insisted  that 
the  claim  was  barred  by  the  statute  of  limitations,  but  the 
court  held  that  as  there  was  no  evidence  that  the  money  had 
ever  been  demanded  of  the  husband,  or  that  he  had  refused 
to  pay  it,  or  laid  any  claim  to  it  hostile  to  his  wife,  the 
statute  was  not  a  bar. 

Authority  more  nearly  in  point  is  found  in  Stanton  v.  Est- 
of  Stanton,  37  Yt.  411,  where  the  claim  was  on  this  instru- 
ment: 

"$400.     For  value  received  I  promise  to  pay  E.  G.  Stanton, 
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four  hundred  dollars  in   produce  or  wood  from  the  farm  on 
demand  as  I  may  want  to  use  the  same^  on  interest 

''  Fains ville,  July  27th,  1850, 

"H.  Stanton." 

The  court,  after  stating  that  the  use  of  "  I "  instead  of 
*'he"  was  a  clerical  mistake,  held  that  the  statute  of  limita-  . 
lions  did  not  apply  for  the  reason  that  '*  when  the  instrument 
itself  indicates  that  the  calls  for  payments  were  to  be  indefi- 
nitely prospective,  and  to  be  made  as  might  suit  the  wants 
and  convenience  of  the  payee,  there  is  no  ground  furnished 
upon  which  the  law  can  assume  smy  fixed  point,  as  a  limit  to 
reasonable  time  for  making  a  demand,  and  therefrom  give 
operation  to  the  statute  of  limitations."  See  also  Smith  v. 
Town  of  Franklin,  17  Atl.  Eep.  83S;  Eobertson  v.  Gates,  12 
S.  W.  Rep.  54. 

The  facts  in  the  case  at  bar  show  that  the  parties  to  tlie 
contract  intended  Elijah  should  be  the  depositary  of  the  earn- 
ings of  his  sister,  and  that  she  should  have  such  su^is,  from 
time  to  time,  as  might  suit  her  wants  and  convenience.  She 
could  not  sue  without  first  making  a  demand.  Why  any  prin- 
ciple should  apply  here,  diflferent  from  that  which  governs  in 
ordinary  cases  of  bank  deposits,  is  not  easily  discernible. 
We  think  the  question  is  controlled  by  the  authorities  above 
cited. 

Appellants  complain  that  evidence  was  improperly  admitted 
as  to  the  qualifications  of  appellee  as  a  music  teacher,  the 
vaUie  of  her  services  as  such,  and  generally  the  value  of  the 
services  of  competent  music  teachers.  If  there  was  any 
force  in  the  objection  it  disappears  when  we  consider  the 
fact  that  the  amount  allowed  by  the  jury  was  the  least  sum 
that  could  have  been  given  under  the  clearly  competent 
evidence  in  the  case,  no  contradictory  evidence  of  value 
having  been  offered. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Josephine  P.  Waldkon,  Admimstbatrix,  and  Edwin 

Walker,  Administrator, 

V. 

Charles  E.  Alexander. 

Adminisft'ation — Services  Rendered  at  Bequest  (if  Deceased — Claim  for. 

This  court  declines  to  interfere  with  a  judgment  for  the  plaintiff,  upon  a 
claim  filed  against  the  estate  of  a  deceased  person,  the  same  being  based 
upon  services  rendered  in  the  care  of  a  third  person  at  the  latter^e  request 
and  upon  his  promise  to  pay  therefor. 

[Opinion  filed  February  12,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Mr.  A.  J.  Eddy,  for  appellants. 

Messrs.  Cratty  Bros.  &  Ashcraft,  for  appellee. 

Gaenett,  J.  Tliis  is  an  appeal  from  a  judgment  in  appel- 
lee's favor  on  a  claim  presented  by  him  against  the  estate 
of  his  brother,  Elijah  S.  Alexander.  The  Probate  Court 
allowed  the  claim  for  $1,792.  From  that  order  the  claimant 
appealed  to  the  Circuit  Court,  where  the  canse  was  tried  by 
the  court  without  a  jury,  and  judgment  rendered  for  $2,400. 
From  the  undisputed  evidence  in  the  case  it  appears  that  in 
1884,  Henry  Alexander,  a  brother  of  appellee  and  of  Elijah 
S.,  was  seriously  ill  at  his  father's  house  in  Brattleboro,  Ver- 
mont ;  that  Elijah,  then  being  on  a  visit  to  his  parents,  induced 
appellee  to  abandon  a  business  enterprise  he  had  in  view,  for 
the  purpose  of  remaining  at  home  and  taking  care  of  Henry, 
Elijah  promising  to  pay  him  for  his  services  and  for  all 
expenses  incurred  by  him.  His  instructions  to  Charles  were 
to  give  Henry  every  comfort,  to  do  everything  that  could 
possibly  be  done  for  him,  and  he  would  pay  all  expenses. 
After  an  illness  lasting  410  days,  during  which  Henry  was 
entirely  helpless,  confined  to  his  bed,  and  in  constant  need  of 
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attendunce,  he  died,  in  August,  1885.  At  the  request  of 
Elijah,  and  on  his  promise  of  payment,  the  expenses  of  the 
funeral,  and  the  last  payment  on  the  burial  lot,  were  paid  by 
Charles.  During  the  410  days  and  nights  of  illness,  Charles 
was  either  personally  at  his  brother's  bedside,  or  procured 
the  attendance  of  nnrses  and  watchei*8.  He  also  employed 
physicians,  and  paid  all  the  bills  for  medical  attendance,  nurs- 
ing and  medicine. 

There  is  no  reason  to  doubt  that  appellee  did  pay  those 
items  as  well  as  the  funeral  expenses,  and  $300  on  the  burial 
lot,  making  a  total  of  $1,596.10.  Interest  added  to  that 
amount,  from  the  death  of  Henry,  to  the  date  of  the  judg- 
ment in  the  Circuit  Court  is  $3(54.42,  leaving  only  $439.48 
out  of  the  $2,400,  as  compensation  to  Charles.  It  is  not 
denied  that  Charles  paid  to  others  $639.50  for  nursing  and 
help  for  his  brother.  That  is  all  he  claimed  on  that  account, 
and  it  is  not  contended  that  the  amount  so  paid  was  unreason- 
ably large.  In  the  $639.50  is  included  the  wages  of  a  servant 
in  the  house,  whose  help  was  necessary  to  enable  other  mem- 
bers of  the  family  to  assist  in  ministering  to  Henry's  necessi- 
ties. The  evidence  is,  that  the  services  of  a  professional 
nurse  were  worth  $2  per  day  and  $2  per  night,  so  that  such 
services  were  worth  $1,640.  Deducting  from  that  amount  the 
$639.50  actually  paid  for  nursing  and  help,  and  we  have 
$1,000.50  left,  which  is  the  least  sum  that  should  have  been 
allowed  appellee  for  his  own  time  and  labor,  if  he  was  entitled 
to  as  much  as  a  professional  nurse.  The  witnesses  testified 
that  he  was  faithful  in  his  attendance  on  Henry  at  all  times, 
when  there  was  no  nurse  at  the  house,  and  there  is  no  proof 
to  the  contrary. 

But  we  have  seen  the  court  only  allowed  him,  by  the  most 
liberal  calculation,  the  sum  of  $439.48  as  compensation  for 
his  own  services.  In  view  of  this  fact  the  incompetent  evi- 
dence, which  placed  the  value  of  Cliarles'  services  at  $1,500  to 
$2,000,  manifestly  had  no  weight  with  the  court,  and  its 
reception  was  harmless  error. 

We  think  the  judgment  was  without  material  error  and  it 
is  affirmed. 

Judgment  ajjUrmed, 
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Atchison,    Topeka  &  Santa  Fe  Kailroad  Com- 
pany 

V. 

Henry  Lenz  and  Pauline  Lenz. 

Railroads — Viaduct — Tracks — Injury  to  Private  Property — Ordinances 
— Liability  of  Second  Company — Damages — Evidence — Instruction^ 

In  an  action  brought  to  recover  from  a  railroad  company  damages 
alleged  to  have  been  sustained  by  plaintifln,  by  depreciating  the  market 
value  of  certain  lots  owned  by  them,  by  means  of  the  erection  of  a  viaduct 
and  the  laying  of  certain  tracks,  this  court  holds,  in  view  of  the  evidence, 
and  of  the  fact  that  the  verdict  for  plaintiffs  did  not  show  what  portion  of 
the  damages  assessed  were  based  upon  injuries  arising  from  the  laying  of 
tracks,  and  of  a  misleading  instruction  touching  the  measure  of  damages, 
given  in  behalf  of  the  plaintiffs,  that  the  verdict  in  their  favor  can  not 
stand. 

[Opinion  filed  February  12, 1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Williams,  Holt  <&  Whebleb,  for  appellant. 

Messrs.  Fubthhaki^  &  Fitoh  and  Waleeb  &  Judd,  for 
appellees. 

MoBAN,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  appellees,  by  depreciating 
the  market  value  of  certain  lots  owned  by  them,  by  means  of 
the  erection  of  the  viaduct  on  18th  street  over  the  tracks  of 
appellant,  and  those  of  the  Alton  and  the  Westei-n  Indiaua 
railroads,  and  by  reasoil  of  laying  certain  railroad  tracks  by 
appellant  across  18th  street  and  in  Blackwell  street  The 
trial  before  a  jury  resulted  in  a  verdict  against  appellant  for 
$10,000,  and  to  reverse  the  judgment  entered  thereon  this 
appeal  is  prosecuted. 
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The  main  question  presented  by  the  record,  and  the  one 
which  we  deem  controlling,  for  the  purpose  of  this  review,  is 
whether,  under  the  facts,  the  Appellant  is  chargeable  with  any 
liability  for  damage  to  appellee's  property,  caused  by  the 
building  of  the  18th  street  viaduct. 

It  is  not  contended  by  appellees  that  the  viaduct  or  any 
part  thereof  was  actually  built  by  appellant,  but  it  is  claimed 
that  a  certain  portion  of  the  cost  of  the  erection  was  paid  by 
it,  and  that  said  fact,  considered  in  connection  with  certain 
contracts  made  and  ordinances  passed  by  the  city  and  accepted 
by  appellant,  were  sufficient  to  charge  appellant  with  liability 
for  damage  to  property,  resulting  from  the  erection  of  the 
viaduct  in  the  manner  in  which  it  was  erected.  The  ordi- 
nances and  contracts  showing  appellant's  relation  to  the  erec- 
tion of  said  viaduct  are  in  substance  as  follows  : 

On  September  15,  1879,  the  city  passed  an  ordinance  per- 
mitting the  Chicago  &  Western  Indiana  Railroad  Company 
to  enter  the  city,  cross  intervening  streets,  etc.,  "upon  express 
condition  that  said  company  erect  and  maintain  viaducts  over 
such  tracks  or  streets  as  the  city  council  may  require,  and  con- 
struct a])proaches  to  the  viaducts,  under  the  supervision  of  the 
department  of  public  works,  or  other  proper  authority." 

The  company  was  required  to  indemnify  the  city  against 
all  damages,  judgments,  etc.,  which  may  be  recovered  against 
it  by  reason  of  the  privileges  or  authority  granted. 

In  March,  1881,  an  ordinance  was  passed  authorizing  said 
Western  Indiana  Company  to  erect  a  viaduct  at  the  east  end  of 
18th  street  bridge;  "work  to  be  according  to  plans  and 
specifications  of  the  Department  of  Public  Works,  and  to  be 
under  the  superintendence  and  direction,  and  to  the  satisfac- 
tion of  the  Commissioners  of  Public  Works  of  said  city,"  and 
viaduct  to  be  maintained  at  the  expense  of  the  said  company 
and  city  to  be  indemnified  against  damages  resulting  from  ex- 
ercise by  the  company  of  the  privileges  granted.  On  June  30, 
1887,  an  order  of  the  citv  council  directed  the  commissioners 
of  public  works  to  notify  the  said  railroad  to  erect  and  com- 
plete for  public  use  a  viaduct  over  the  tracks  and  grounds  of 
said  company  on  18th  street,  with  necessary  approaches,  etc 
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said  work  to  be  completed  by  said  company  at  such  time 
during  that  year  as  the  commissioners  should  indicate. 

On  August  10, 1887,  a  contract  was  made  between  the  West- 
ern Indiana  Company  and  the  city  of  Chicago,  which  recites 
the  obligation  of  the  said  company  as  to  the  erection  and 
maintenance  of  viaduct  approaches,  etc.,  at  18tii  street,  under 
plans  of  the  department  of  public  works;  that  city  is  to 
build  another  bridge  at  18th  street;  that  the  viaduct  shall  be 
constructed  as  indicated,  upon  plans  attached  and  work  done 
under  control  of  department  of  public  works;  that  contracts  for 
said  work  shall  be  let  by  said  department  of  public  works,  the 
company  having  first  approved  the  same  by  indorsement;  tliat 
company  shall  pay  as  its  proportion  of  tlie  costs  one-sixth  of 
the  cost  of  the  center  pier  of  swing  bridge,  tbe  entire  cost  of 
the  work  east  of  the  east  pier  of  bridge,  viaduct  piers,  etc.,  and 
all  other  expenses  connected  with  said  construction  to  the  end 
of  said  approach  at  the  west  curb  line  of  Wentworth  avenue, 
except  so  much  as  is  to  be  paid  by  the  Alton  K.  R.  Co.  The 
Western  Indiana  Company  agrees  to  save  the  city  harmless  from 
any  and  all  damages  which  may  be  recovered  against  it  for 
damages  to  lots,  lands  or  buildings  resulting  from  the  construc- 
tion of  said  viaduct,  piers,  and  the  approaches  thereto  which 
lie  east  of  the  bridge. 

On  said  August  10th,  after  the  making  of  said  last  men- 
tioned contract,  the  appellant  entered  into  a  contract  with  tlio 
Westera  Indiana  Company  which  recites  the  said  contract  with 
thecity,  by  which,among  other  things,  the  said  C.  &  W.  I.  fl.  R. 
Co.  has  agreed  to  pay  for  the  construction  and  maintenance 
of  that  portion  of  said  viaduct  extending  east  from  the  center 
of  the  first  pier  for  said  viaduct  on  the  east  side  of  Grove 
street  about  188  feet  east  therefrom,  ^'  and  that  said  last  named 
portion  of  said  viaduct  is  so  constructed  esi)ecially  for  the 
benefit  and  advantage  of"  appellant  as  collateral  to  and  in 
extension  of  the  contract  of  lease  between  the  Western  Indi- 
ana Company  and  appellant;  therefore  appellant  agrees  to  pay 
from  time  to  time  to  said  Western  Indiana  Company  the 
entire  expense  of  construction  and  maintenance  of  ^^  one-half 
of  the  pier  made  to  support  said  viaduct  on  the  easterly  side 
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of  Grove  street,  and  one-half  of  the  abutment  supporting  the 
approach  to  said  viaduct,  which  is  about  138  feet  east  thereof, 
and  the   entire   cost  of  the  sujierstructure  of  said   viaduct 
between  said  pier  and  abutment,"  and  the  contract  ^oes  on  to 
specify  the  time  and  manner  of  payment.     It  appears  from 
the  evidence  introduced  by  appellee  that  the  plans  for   the 
building  of  the  viaduct  were   completed  and  on  file  in  the 
office   of  the   city   engineer  in  the  fall  of   18«6;  that  some 
changes  were  made  therein  before  the  construction,  but   no 
alteration  in  the  steepness   of  grade   and   no   change  from 
Wentworth   avenue  as  a  starting  point,  and  it  is  also  shown 
by  appellee,  and  is  without  contradiction,  that  the  work  was  in 
fact  done  by  the  city  under  the  direction  of  the  city  engineer 
and  in  pursuance  of  the   contract   between  the   city  and  the 
Western  Indiana  Company,  the  material  portion  of  which  we 
liave  heretofore  stated.     There  is  no  evidence  in  the  case 
tending  to  show  that  the  construction  of  the  viaduct  from  the 
east  side  of  Grove  street  to  the  east  side  of  Blackwell  street  in 
the  manner  desired  by  appellant,  extended  the  starting  point 
of  the  viaduct  to  Wentworth  avenue,  or  in  any  degree  increased 
the  injurious  effect  of  the  viaduct  upon   appellees'  property 
beyond  what  it  would  have  been  if  it  had  not  been  constructed 
between  such  points  in  such  manner  as   to   allow  the   land 
between  these  points  to  be  used  for  appellant's  tracks.     Tlie 
claim  is  purely  and  simply  that  because  such  portion  of  the 
viaduct  was  constructed  in  the  manner  in  which   appellant 
desired,  and  because,  in  consideration  thereof,  it  agreed  to  pay 
a  part  of  the  cost  of  the  construction  between  those  two  points, 
it  has  become  liable  for  the  damage  done  to  appellees'  prop- 
erty, situated  a  block   east,  though  the  viaduct  would  have 
had  the  same  relation  to,  and  effect  upon,  appellees'  property 
if  it  had  been  built  in  some  other  manner  between  the  east 
side  of  Grove  street  and  the  east  side  of  Blackwell  street,  than 
the  manner  in  which,  at  appellant's  request,  it  was  constructed. 
There  being  no  other  evidence  in  the  case  showing  the 
relation  of  appellant  to  the  construction  of  this  viaduct,  than 
that  contained  in  the  written   contracts  and  the  ordinances, 
nothing  to  charge  it  with  any  liability  except  tlie  fact  that  it 
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agreed  to  contribnte  part  of  the  expense  of  construction  in 
consideration  that  a  portion  of  the  viaduct  should  be  built  in  a 
particular  manner  for  its  accommodation,  the  case  came  within 
the  decision  of  the  Supreme  Court  in  The  Culbertson  &  Blair 
Packing  and  Provision  Company  v.  City  of  Chicago  et  al.,  Ill 
111.  661,  and  the  court  should  liave  told  the  jury  that,  under 
the  facts  here  shown,  appellant  could  not  be  held  for  damage 
to  appellees'  property  arising  from  the  erection  of  the  via- 
duct as  it  was  in  substance  requested  to  do  in  defendant's  first 
instruction,  and  should  not  have  assumed,  as  it  did  in  plaintiffs' 
first  and  second  instructions,  that  appellant  did  build  the  via- 
duct, and  direct  the  jury  that  if  the  building  thereof  caused 
damage  to  plaintiffs'  property  they  might  find  appellant 
guilty. 

We  have  considered  appellees'  contention,  that  by  the 
ordinance  for  the  admission  of  appellant  company  into  the 
city,  which  was  accepted,  appellant  became  liable  to  property 
owners  injured  by  the  erection  of  this  18th  street  viaduct. 
We  do  not  think  that  a  fair  construction  of  said  ordinance 
gives  any  support  to  appellees'  claim.  Besides  the  damage 
claimed  to  accrue  to  appellees'  property  from  the  building  of 
the  viaduct,  it  was  claimed  that  it  was  also  injured  by 
reason  of  the  fact  that  ai)pellant  had  laid  certain  tracks 
in  Blackwell  street  and  across  18th  street.  The  proof  was 
that  appellant  had  laid  several  tracks  on  land  lying  between 
Blackwell  and  Grove  streets,  which  land  belonged  to  the 
company,  which  tracks  crossed  18th  street;  also  that  it 
has  laid  tracks  in  Blackwell  street,  which  cross  18th  street  too, 
and  also  that  it  built  a  round-house  and  laid  tracks  on  prop- 
erty which  it  owned,  just  north  of  18th  street.  Appellees' 
property  which  was  alleged  to  be  damaged,  was  situated  on 
corner  of  Wentworth  avenue  and  18th  street,  and  there  was 
practical  unity  among  the  witnesses  who  testified  as  to  the 
amount  of  damage,  that  it  was  in  part  due  to  the  construction 
of  the  viaduct,  in  part  to  a  break  or  disconnection  in  the  side- 
walk at  or  near  the  west  line  of  appellees'  property,  in  part 
to  the  construction  of  railroads  in  the  neighborhood  and  the 
use  of  surrounding  property  and  the  occupation  of  the  streets 


First  District — October  Term,  1889.      335 

A.,  T.  &  S.  p.  R.  R.  Co.  v.  Lenz. 

for  railroad  purposes,  and  there  was  no  attempt  on  the  part  of 
the  witnesses  to  separate  and  distinguish  the  damage  arising 
from  these  different  causes. 

It  is  of  course  clear  that  any  depreciation  of  appellees* 
property  caused  by  appellant's  laying  railroad  tracks  on  its 
own  land,  did  not  constitute  an  element  of  legal  damago 
which  appellees  were  entitled  to  recover.  Assuming  (what 
we  do  not  now  decide)  that  appellees  would  recover,  under  the 
facts  as  shown  in  this  case,  from  appellant,  such  damage  as 
resulted  from  appellant's  building  tracks  in  Blacfcwell  street 
and  across  18th  street,  appellees  have  entirely  failed  to  show 
what  that  damage  is,  and  the  verdict  must  be  assumed  to  be 
based  on  the  evidence  introdnced  to  show  the  damasre,  and 
therefore  to  be  made  up  of  allowances  for  injuries  for  which 
there  was  no  legal  right  of  recovery.  The  evidence  from 
which  the  jury  were  required  to  find,  being  as  stated,  correct 
instructions  could  not  have  aided  the  verdict,  but  the  instruc- 
tions given  did  not  distinctly  require  the  jury  to  disregard 
improper  elements  of  damage,  but  were  so  drawn  as  to  in  fact 
permit  the  inclusion  of  such  elements.  Plaintiffs'  second 
instruction  told  the  jury  that  if  defendant  "did,  by  the  build- 
ing of  railroad  tracks  and  by  the  building  of  a  viaduct  in  a 
public  street  across  railroad  tracks"  damage  plaintiffs'  prop- 
erty, then  plaintiffs  could  recover  whatever  damages  they 
have  sustained  by  reason  of  the  building  of  such  railroad 
tracks  and  such  viaduct  by  defendant.  While  a  careful  read- 
ing of  said  instruction,  such  as  a  lawyer  would  give  it,  may 
confine  the  damage  for  tracks  to  those  laid  in  a  public  street, 
yet  it  is  so  couched  as  to  make  it  almost  certain  that  a  jury 
would  not  so  understand  it,  particularly  when  the  proof  before 
them  did  pot  distinguish  between  damages  arising  from  such 
tracks  and  others  which  appellant  laid,  and  which  were 
shown  to  have  depreciated  appellees'  property. 

The  judgment  must  be  reversed  and  the  case  remanded. 

Jieversed  and  remaiid'ed. 
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w  549  Manhattan  Brass  Company 

Benjamin  C.  Allin  et  al. 

Limited  Partnerships — Liability  as  General  Partners — Certificate. 

1.  The  statute  anthorizins:  limited  partnerships  must  be  substantially 
complied  with,  or  tbo>e  who  associate  under  it  will  be  liable  as  general 
partners,  and  notice  to  creditor^)  that  the  debtors  only  expected  or  intended 
to  be  liable  as  special  partners,  will  not  restrict  their  liability. 

2.  The  contribution  of  '*  a  specific  amount  of  capital  in  cash,  or  other 
property  at  cash  value,'*  is  not  fulfilled  by  postponing  the  payment  of  the 
indebtedness  to  the  special  partners  due  from  a  preceding  insolvent  firm, 
until  the  new  one  shall  have  paid  the  other  creditors  of  the  old  one. 

8.  In  the  case  presented,  this  court  holds  that  the  defendants  were  liable 
as  general  partners,  and  that  the  judgment  against  the  plaintiff  can  not 
stand. 

[Opinion  filed  February  12,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tLe 
Hon.  John  P.  Altoeld,  Judge,  presiding. 

Mr.  Frederic  Ullmann,  for  appellant. 

Allin,  the  general  partner,  makes  oath  that  the  amoiints 
specified  in  the  certificate  to  have  been  contributed  by  the 
special  partners  to  the  common  stock  were  paid  at  cash  value 
"in  goods,  wares  and  merchandise,  and  by  cancellation  of 
indebtedness  for  money  borrowed  from  each  of  said  special 
partners." 

This  is  not  the  aflldavit  required,  and  the  special  partners 
would  have  been  liable  as  general  partners,  even  without  the 
express  provision  to  that  effect  contained  in  the  statute. 

In  Van  Tngen  v.  Whitman,  62  N.  Y.  519,  the  court  say 
with  reference  to  the  statute  of  New  York: 

**The  amount  contributed  by  the  special  partner  is  an 
essential  part  of  the  terms  of  the  partnership.  The  mode  of 
contribution  is  just  as  explicitly  fixed  as  that  there  shall  be  a 
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contribution;  and  it  is  just  as  explicitly  required  that  the 
mode  of  contribution  prescribed  bj  the  statute  shall  be  fol- 
lowed and  shall  be  averred  in  the  affidavit,  as  that  there  shall 
be  an  amount  of  contribution,  and  that  the  true  amount  shall 
be  stated.  To  guard  against  unsafe  practices,  and  to  secure 
tlie  public  against  even  innocent  deception,  or  mistake,  the 
statute  demands  that  a  limited  partner  shall  pay  into  the  cap- 
ital a  sum  which  he  shall  specify;  that  he  shall  make  actual 
^cash  payment'  of  that  sum;  that  there  shall  be  an  affidavit 
of  a  general  partner  that  such  specific  sum  has  been  ^  actually 
and  in  good  faith  paid  in  cash;'  and  that  notice  shall  be 
advertised  of  that  sum  and  of  its  payment.  Certainly  the 
statute  meant  cash,  which  is  money  in  hand,  and  not  credits 
of  the  special  partner  or  other  i)erson,  however  available,  nor 
real  estate,  however  valuable,  nor  merchandise,  however  sal- 
able. It  was  not  meant  to  permit  something  supposed  to  be 
equivalent  to  money  to  be  put  in  as  capital,  and  so  the  door 
be  opened  for  dispute  and  inquiry  as  to  the  real  value  of  such 
a  substitute,  with  ofttimes  doubtful  and  unsatisfactory  results. 
Tlie  purpose  was  that  the  limited  partnership  should  start 
in  its  business  on  a  fixed  and  certain  basis,  with  a  sum  in  its 
possession  of  that  which  does  command  the  markets,  and 
makes  the  possessor  of  it  equal  as  a  buyer  to  any  other,  and 
to  its  extent  as  solvent  as  any  other.  It  is  not  a  substantial 
compliance  with  the  statute  to  substitute  for  that  some  other 
thing,  however  convertible  at  the  time,  but  which  must  be 
under  the  hazards  and  fluctuations  of  business,  as  to  its  readi- 
ness of  convertibility  and  amount  of  production.  Nor  need 
there  be  an  intentional  false  statement  to  bring  the  parties 
within  the  reprehension  of  the  statute.  The  object  of  the 
statute  is,  by  the  payment  into  the  capital  of  a  specified  sum 
in  cash,  to  give  reasonable  security  to  the  portion  of  the 
public  likely  to  deal  with  the  partnership,  and  to  insure  the 
payment  of  that  sum;  thus  it  requires  the  affidavit  that  the 
payment  thereof  has  been  thus  made  before  the  partnership 
can  start  as  a  limited  one." 

This  case  was  approved  in  Pfirmann  v.  Henkel,  1  111.  App. 
145,  where  the  Appellate  Court  held  the  general  doctrine, 
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that  it  is  the  plain  duty  of  the  special  partners  to  see  that  the 
requirements  of  the  statute  are  complied  with,  and  until  they 
are  complied  with  the  ])artner8liip  is  a  general  one.  To  the 
same  effect  see  Henkel  v.  Hoyman,  91  III.  97,  and  Haviland 
V.  Chase,  39  Barb.  283. 

Messrs.  Abbott,  Oliver  &  Showaltkr,  for  Holly  Publish- 
ing Company. 

Mr.  Fkaxk  0.  Caldwell,  for  Mrs.  Josie  T.  Allin. 

Gary,  P.  J.  In  1886  the  firm  of  Wilbur  &  Allin,  crockery 
merchants  in  Chicago,  became  insolvent  and  made  an  assign- 
ment for  the  benefit  of  their  creditors.  Subsequent  negotia- 
tions between  them  and  their  creditors  resulted  in  an 
agreement,  as  follows : 

"  November  23,  1886. 

"Whereas,  the  firm  of  Wilbur  &  Allin,  of  Chicago,  Ills.,  is 
insolvent,  and  unable  to  pay  their  debts  in  full;  now,  therefore, 
in  consideration  of  the  premises  and  of  the  enm  of  one  dollar 
to  us  in  hand  paid,  the  receipt  of  which  we  hereby  acknowl- 
edge, we,  the  undersigned,  creditors  of  said  Wilbur  &  Allin, 
do  hereby  agree  to  accept  fifty  per  centum  in  full  payment 
and  settlement  of  the  several  sum^  due  us  by  the  said  Wilbur 
&  Allin,  in  manner  following,  to  wit : 

"  A  partnership  to  be  formed  with  Benjamin  S.  Allin  as  gen- 
eral partner,  and  the  following  names  as  special  partners, 
to  wit:  Henry  J.  Luders,  8|iecial  capital  four  thousand  dol- 
lars ($1,000),  the  Park  National  Bank,  orMi*d.  Josie  T.  Allin, 
special  capital  of  two  thoxifiand  eight  hundred  dollars  ($2,800) 
William  H.  Paden,  special  capital  of  twenty-five  hundred  dol- 
lars ($2,500),  and  Edward  T.  Keyes,  8|>ecial  capital  of  twelve 
liundred  dollars  ($1,200),  in  all  ten  thousand  five  hundred  dol- 
lars ($10,500).  The  sum  of  $10,500  representing  the  present 
claims  for  borrowed  money  from  the  said  special  partners  by 
the  said  Wilbur  &  Allin,  and  which  said  sum  will  be  deducted 
from  the  total  liabilities  of  about  $4:9,345.30,  thereby  reducing 
the  claims  against  the  said  Wilbur  &  Allin  in  that  amount. 
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The  said  partnership,  under  the  name  and  style  of  the  Chi- 
cago Crockery  Company,  or  such  other  name  as  may  be 
adopted  on  or  before  the  completion  of  this  settlement,  to 
^ive  tons  their  six  several  promissory  notes  in  equal  install- 
ments, at  two,  four,  six,  ei^ht,  ten  and  twelve  months  from 
December  16, 1886,  aggregating  fifty  per  centum  of  the  amount 
due  us  respectively. 

"  The  condition  of  this  agreement  being  such  that  all  of  the 
partners  hereto  agree  not  to  draw  any  part  of  their  special 
capital  in  the  said  co-partnership  until  each  and  all  of  the 
notes  given  to  us,  respectively,  shall  have  been  duly  paid,  and 
that  this  agreement  shall  be  signed  by  all  of  the  creditors  within 
thirty  days  from  the  date  hereof  (excepting  only  those  whose 
respective  claims  shall  not  exceed  the  sum  of  fifty  dol- 
lars ($50). 

"  It  is  hereby  understood  and  agreed,  that  upon  the  sign- 
ing of  this  agreement  by  all  tlie  creditors,  as  above  provided, 
all  proceedings  under  the  assignment  of  the  said  Wilbur  & 
Allfn  may  be  discontinued,  and  the  assets  turned  over  to  said 
partnership,  as  above  mentioned. 

"  In  witness  thereof  we  have  hereunto  set  our  hands,  as  of 
the  day  and  year  above  mentioned." 

Copies  of  said  certificate  and  aflidavit  filed  in  organizing 
the  special  partnership  follow,  the  signature  omitted.  Copy  of 
said  certificate : 

"Certificate  of  limited  partnership,  in  conformity  with  the 
statute  concerning  limited  partnerships. 

^  We,  the  undersigned,  do  hereby  certify  that  we  have 
formed  a  limited  partnership,  to  be  conducted  under  the  name 
and  firm  of  B.  C.  Allin  &  Co.,  in  the  wholesale  and  retail 
crockery  business,  and  everything  to  the  said  business  a})])er- 
taining;  that  the  undersigned,  Benjamin  C.  Allin,  who  resides 
in  Chicago,  Cook  county,  Illinois,  is  interested  in  the  said 
co-partnership  as  a  general  partner,  and  that  Edward  T.  Keyes, 
M.  A.  Luders,  Josie  T.  Allin,  William  H.  Paden  and  the 
Holly  Publishing  Company,  who  each  reside  in  the  said  city 
of  Chicago,  are  interested  in  said  co-partnership  as  special 
partners,  and  as  such  special  partners  have  each  contributed 
to  the  common  stock  as  follows,  to  wit: 
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Edward  T.  Keyes $1,223.47 

M.  A.  Luders 3,910.83 

Josie  T.  Allin 1,393.33 

William  H.  Paden 3,216.12 

The  Holly  Publishing  Company 1^09.18 

Making  the  nnited  snm  of $10,952,93 

of  capital   stock  contributed   by  the  special  partners  to  the 
common  stock. 

'*  The  said  partnership  to  commence  on  the  10th  day  of  Jan- 
uary, A.  D.  1887,  and  to  terminate  on  the  10th  day  of  Jan- 
nary,  A.  D.  1888.  It  is  mutually  agreed  that  the  partnership 
shall  not  be  dissolved  by  the  death  of  the  partners.  Made 
and  severally  signed  by  the  said  partners  at  the  said  city  of 
Chicago,  the  10th  day  of  January,  A.  D.  1887." 

AflSdavit  as  follows: 

"State  of  Illinois,  \ 
Cook  County.      J  ^ 

"  Benjamin  C.  Allin,   of  said   county,  having  l>een  duly 

sworn,  deposes  and  says  that  he  is  the  general  partner  named 

in  the  foregoing  certificate  by  him  subscribed,  and  that  the 

amount  of  money,  that  is  to  say,  the  sum  of  $10,952  93-100 

dollars,  as  specified  in  said  certificate,  lias  been  contributed 

as  follows,  to  wit: 

By  Edward  T.  Keyes $1,223.47 

M.  A.  Luders. 3,910.83 

Josie   T.  Allin 1,393.33 

William  E.  Paden 3,216.12 

The  Holly  Publishing  Company 1,209.18 

"Each  as  special  partners  as  therein  named  to  the  common 

stock  of  said  partnership,  has  been  actually  and  in  good  faith 

contributed  and  paid  by  each  of  said  special  partners  at  cash 

value  in  goods,  wares  and  merchandise,  and  by  cancellation  of 

indebtedness  for  money  l>orrowed  from  each  of  said  special 

partners,  and  has  been  duly  applied  to  the  common  stock  of 

said  co-partnership." 

This  partnership  so  formed,  also  failed  in  October,  1887. 

The  note  upon  which  this  suit  is  brought,  is  one  given  pur- 
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Baant  to  the  terms  of  the  agreement  of  which  a  copj  is  above 
shown,  and  the  question  is,  ai*e  the  appellees  who  signed  the 
certificate  and  are  mentioned  in  the  affidavit  as  special  part- 
ners, entitled  to  protection  as  special  partners  under  the  stat- 
ute, or  liable  as  general  partners  under  the  common  law  i 
.  It  may  be  a  hard  case,  and  contrary  to  what  the  parties 
intended,  but  did  not  express,  to  hold  the  appellees,  other 
than  B.  C.  All  in,  as  general  partners;  but  the  law  is  settled 
that  *^  the  statute  authorizing  limited  partnerships  must  be 
substantially  complied  with,  or  those  who  associate  under  it 
will  be  liable  as  general  partners."  fleukel  v.  Heyman,  91 
IlL  96.  And  notice  to  the  creditor  that  the  debtors  only 
expected  or  intended  to  be  liable  as  special  partners,  will  not 
restrict  their  liability^     Andrews  v.  iSchott,  10  Pa.  St.  47. 

The  departure  in  the  formation  of  this  partnership,  from 
the  provisions  of  the  statute,  is  so  radical  that  no  comment 
can  make  it  more  plain.  A  contribution  of  ^'  a  specific  amount 
of  capital  in  cash,  or  other  property  at  cash  value,"  is  not  made 
by  posti)oning  the  payment  of  the  indebtedness  to  the  special 
partners  due  from  a  preceding  insolvent  fii*m,  until  the  new 
firm  shall  have  paid  the  other  creditors  of  the  old  one. 
The  preliminary  agreement  provided  only  that  certain  acts 
shonld  be  performed;  the  effect  of  those  acts  when  performed, 
is  to  be  determined  by  the  general  law,  unless  the  parties 
make  a  special  contract  effectually  excluding  that  result. 

The  finding  and  judgment  for  the  defendants  below  was 

erroneous,  and  the   judgment  is  reversed    and    the  cause 

remanded* 

Heversed  and  remanded. 


Daniel  McMahon  and  John  Powers 

V. 

Rose  Ann  Sankey, 

Intoxtcafinff  Uquart — Sale — Vanance — Death  through  Tntoxieation — 
Means  ^  Support — Loss  of  by  Wife — Damages — Evidence — Instructions 
— Practice — Speeiallnterrogatories; 
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1.  A  variance  between  the  declaration  and  the  proof  can  not  be  pri- 
marily raised  herein. 

2.  A  party  encouraginif  the  giving  of  an  erroneous  instmction  can  not 
be  heard  to  complain  thereof. 

8.  In  an  action  brought  by  a  widow  against  a  saloonkeeper  and  Uie 
owner  of  the  building  in  which  the  same  was  located,  for  the  recovery  of 
damages  alleged  to  have  been  suffered,  through  lora  of  her  means  of  support, 
by  reason  of  the  death  of  her  husband  while  under  the  influence  of  liquor 
purchased  in  said  saloon,  this  court  holds,  that  the  fact  that  during  his  life- 
time her  minor  children  had  contributed  money  toward  her  support  cut  no 
figure,  it  not  appearing  chat  such  gifts,  in  addition  to  her  husband's  contri- 
butions, did  more  than  support  ber  in  the  manner  to  which  she  was  entitled, 
with  a  view  to  her  husband's  condition  in  life. 

4.  A  trial  court  may  properly  refuse  to  submit  special  interrogatories  to 
the  jury,  on  the  part  of  the  defendant,  when  they  were  not  shown  to  the 
counsel  for  the  plaintiff  until  after  the  beginning  of  the  argument  to  the 
jury, 

[Opinion  filed  February  12,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
JuLiuB  S.  Gbinnell,  Judge,  presiding. 

Mr.  M.  P.  Bbadt,  for  appellants. 

Messrs.  S.  K.  Dow,  Thomas  M.  Thompson  and  Elbceb  E. 
BsACH,  for  appellee. 

Garnbtt,  J.  The  judgment  appealed  from  was  for 
appellee's  loss  of  means  of  support,  caused  by  the  wrongful 
sale  of  intoxicating  liquor  to  her  husband,  John  Sankey, 
thereby  producing  his  intoxication,  by  means  of  which  he 
was  fatally  injured.  At  and  before  the  time  of  the  injury, 
McMahon  was  keeping  a  saloon  in  premises  belonging  to 
Powers,  and  was  occupying  the  same  as  tenant  of  Powers, 
he  permitting  the  occupation  thereof  with  knowledge  that 
McMahon  intended  to  sell  liquors  therein. 

Appellants  claim  that  there  is  a  material  variance  between 
the  declaration  and  the  proof  as  to  the  manner  in  which  the 
injury  happened,  the  declai*ation  alleging  that  he  fell  from  a 
street  car  and  the  wheel  thereof  ran  over  and  crushed  his  leg. 
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>vliile  the  evidence  sbowB  that  he  voluntarily  left  the  car, 
and  the  wheel  did  not  run  over  his  leg,  but  crushed  it  against 
a  platform  on  the  viaduct  where  the  car  was  then  in  motion. 
This  point,  however,  does  not  appear  to  have  been  in  any  way 
brought  to  the  attention  of  the  trial  court.  If  made  in  that 
court,  it  would  doubtless  have  resulted  in  an  amendment  of  the 
declaration,  and  it  is  now  too  late  for  appellants  to  take 
advantage  thereof.  City  of  Mattoon  v.  Fallin,  113  111.  249; 
Dulin  V.  Prince  124  111.  77. 

The  first  instruction  given  for  the  plaintiff  is  this 
"  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  has  been  injured  in  her  means  of 
Bupport  by  the  sale  or  gift  of  intoxicating  liquors  to  said  John 
Sankey  by  said  Daniel  McMahon,  during  the  time  charged  in 
the  declaration,  and  if  the  jury  further  believe  that  the  con- 
duct of  said  McMahon  in  this  regard  was  wanton  and  in  wilful 
disregard  of  plaintiff's  rights,  then  the  jury  may  give,  in 
addition  to  the  actual  damage  to  her  means  of  support  which 
the  jury  may  believe  from  the  evidence,  under  the  instruc- 
tion of  the  court,  plaintiff  had  sustained,  such  further  sum  as 
in  their  sound  discretion  the  jury  may  believe  will  be  an 
example  to  deter  others.in  like,  circumstances." 

That  is  said  to  be  erroneous,  as  it  authorizes  a  recovery 
although  intoxication  may  not  have  been  produced,  or  in  tlie 
least  influenced,  by  the  liquor  which  McMahon  sold  to 
Sankey.  The  evidence  of  Sankey's  intoxication  at  the  time  he 
was  injured,  and  that  it  was  produced  by  the  liquor  sold  to  him 
by  McMahon,  was  ample  to  sustain  the  verdict,  and  as  the 
fault  of  this  instruction  is  the  same  as  that  found  in  the  first 
instruction  asked  by  and  given  for  the  defendants,  the  error 
is  not  available.  A  party  who  has  encouraged  the  trial  court 
to  give  an  instruction  wrong  in  principle  can  not  be  h.eard  to 
complain  of  it.  I.  C.  R  R.  Co.  v.  Latimer,  128  III  163; 
Wiilard  v.  Swanson,  22  111.  App.  424. 

The  second  branch  of  the  instruction  is  supposed  to  submit 
to  the  jury  the  unrestricted  privilege  of  arbitrarily  determin- 
ing what  constituted  a  wanton  and  wilful  disregard  of  the 
plaintiff's  rights.     The  jury  could  scarcely   have  been  led 
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astray  by  that  expression.  It  only  related  to  exemplary  dam- 
ages, and  if  any  further  explanation  as  to  her  right  to  recover 
such  damages  were  needed,  the  third  instruction  given  for  the 
defendants  sufficiently  guarded  the  interests  of  the  defendants 
in  that  respect  It  was  not  the  case  of  two  plainly  contra- 
dictory instructions^  as  in  lU.  Linen  Co.  v.  Hough,  91  111.  63, 
Quinu  V.  Donovan,  85  III.  194,  but  like  the  case  of  Latham  v. 
lioach,  72  III.  179,  and  other  similar  cases,  where  tliere  may 
have  been  a  doubt  as  to  the  proper  construction  to  be  placed 
on  the  instruction  for  appellee,  but  those  given  for  appellant 
entirely  removed  the  doubt.  The  fifth  instruction  given  for 
the  plaintiff  was  as  follows : 

"The  court  instructs  the  jury  that  there  is  a  legal  obligation 
on  the  part  of  the  husband  to  support  his  wife,  and  that  this 
right  of  support  is  not  limited  to  supplying  the  bare  neces- 
saries of  life,  but  includes  comforts  and  whatever  is  suitable  to 
the  wife's  situation  and  the  husband's  condition  in  life,  and 
that  whatever  lessens  or  destroys  her  husband's  ability  to 
supply  her  with  suitable  comforts,  to  that  extent  injures  her 
means  of  support,  even  though  she  is  not  thereby  deprived  of 
the  necessaries  of  life." 

Appellants  contend  that  the  ruling  is  vicious  in  leaving  the 
jury  to  infer  that  they  could  give  damages  for  tlie  money 
spent  by  Sankey  at  McMahon's  saloon  during  the  six  mouths  ^ 
preceding  his  death,  although  he  may  not  have  become  intoxi- 
cated. There  was  no  proof  of  the  amount  of  money  which 
Sankey  spent  there  for  liquor,  but  it  is  fairly  inferable  from 
all  the  evidence,  that  the  whole  sum  spent  during  the  six 
months  was  comparatively  trifling.  That  the  attention  of  the 
jury  was,  by  this  instruction,  directed  to  this  feature  of  tlie 
case,  does  not  seem  probable,  and  it  certainly  could  not  have 
been  without  a  total  misunderstanding  of  the  purposes  of  the 
suit,  as  the  case  was  presented  to  the  jury  on  both  sides, 
on  the  theory  that  intoxication  wrongfully  produced  by 
McMahon's  sale  of  liquors  to  Sankey  was  the  cause  of  action. 
What  we  have  said  about  the  explanation  of  plaintiff's  first 
instruction  applies  here  also.  If  there  was  any  liability  to 
misunderstand  the  instruction  in  question,  it  was  completely 
removed  by  instructions    given    for  the  defendants  which 
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pointed  out  the  precise  limits  of  plaintiflTB  right  of  recovery. 

The  sixth  instruction  requested  by  defendants,  directed  tlie 
jury  that,  "  in  considering  the  question  of  damages  to  plaintiff's 
means  of  support  they  should  take  into  consid(M*ation  any  evi- 
dence, if  any  tliere  bo  in  the  case,  showing  or  tending  to  show 
that  she  was  not  entirely  dependent  on  said  John  Sankey  for 
lier  support." 

The  only  evidence  to  warrant  this  charge  was  the  admis- 
sion of  the  plaintiff  that  her  minor  children,  in  her  husband's 
lifetime,  had  at  times  contributed  money  toward  her  support 
The  earnings  of  the  children  were  the  property  of  her  hus- 
l>and  while  he  lived.  Schouler's  Domestic  Relations,  Sec. 
t252.  The  fact  that  they  gave  a  part  of  them  to  their  mother 
invested  her  with  no  legal  right  to  any  means  of  support  in 
addition  to  her  husband's  earnings.  But  slie  was  entitled  to  a 
support  suitable  to  her  hasband's  condition  in  life,  and  there 
if%  no  evidence  that  the  gifts  of  her  children,  in  addition  to 
her  husband's  power  to  earn  money,  would  more  than  furnish 
Buch  a  support.  If  these  combined  means  of  support  were 
no  more  than  she  was  entitled  to,  surely  the  damages  for  the 
loss  of  the  husband's  contributions  should  not  have  been  dimin- 
ished by  reason  of  the  gifts  of  the  children.  This  feature 
was  entii*ely  overlooked  in  the  instruction  as  requested.  We 
think  there  is  no  ground  whatever  for  the  criticisms  of  appel- 
lee's fourth  instruction. 

The  court  pro|)erly  refused  to  submit  special  interrogatories 
to  the  jury,  as  they  were  not  shown  to  the  counsel  for  plaint- 
iff until  after  the  beginning  of  the  argument  to  the  jury. 
Sess.  Laws,  1887,185,  Brad  well's  Ed. 

The  verdict  of  the  jury  is  conclusive  on  all  the  questions  of 
fact,  as  the  evidence  on  the  material  points  in  the  case  was  of  a 
conflicting  nature,  and  the  finding  is  not  manifestly  against  the 
weight  of  the  evidence,  or  the  result  of  passion  or  prejudice. 
The  judgment  is  affirmed. 

Judgment  affirmed. 
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V. 

Same. 

RaxlnxkdB—^egVgente — Crossings — Persona  I  Injuries — Evidence — In- 
structions — Practice — Damages. 

1.  Negligence  and  due  care,  and  deprrees  and  oomparisons  of  negligence^ 
are  qneetions  of  fact  for  the  jury,  and  their  determination  should  not  be 
interfered  with,  unless  it  appears  that  they  have  disregarded  their  duty. 

2.  There  is  no  rule  of  damages  in  actions  brought  to  recover  for  the 
death  of  young  children  occaflioned  by  the  negligence  of  others. 

8.  Courts  will  review  the  findings  where  deceased  had  attained  such  an 
age  that  the  value  of  his  life  to  the  next  of  kin  had  become  the  subject  of 
evidence. 

4.  In  actions  brought  for  the  recovery  of  damages  from  a  railroad  com- 
pany for  the  death  of  two  children  and  injuries  to  their  mother,  alleged  to 
have  been  occasioned  by  its  negligence,  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  the  verdicts  for  the  plaintiffs. 

[Opinion  filed  Februaiy  12,  1890.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
Fbank  Bakeb,  Judge,  presiding. 

Messrs.  Walkeb  &  Eddy,  for  appellant. 

Messrs.  Fbank  A.  Johnson  and  William  Bbown.  for 
appellees. 

Gaby,  P.  J.  Those  three  cases  all  have  their  origin  in  one 
accident  In  neither  of  them  is  it  seriously  urged  that  any- 
thing done  or  omitted  in  the  Circuit  Court  was  error,  until 
the  motions  for  new  trials  were  denied. 
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It  is  now  insisted  that  the  verdicts  are  wrong  on  the  ques- 
tions of  negligence  of  the  appellants  and  dne  care  by  the 
appellee  in  the  lirst  case,  and  that  the  damages  are  excessive 
in  each  case. 

Wood  street  in  the  city  of  Chicago,  is  a  north  and  south 
street,  and  is  crossed  upon  the  same  level  by  eleven  railway 
tracks  at  a  right  angle,  the  four  northern  ones  being  main 
ti'acks  and  the  others  side  tracks.  It  is  a  fair  conclusion  from 
the  evidence  that  a  good  many  freight  cars  were  at  the  time 
of  the  accident  standing  upon  those  side  tracks,  some  of  them 
upon  the  north  one,  and  of  these  last  the  east  end  of  one  was 
very  close  to  the  west  crosswalk  of  Wood  street  over  the 
tracks.  The  distance  between  the  south  rail  of  the  south 
main  track 'and  the  north  rail  of  the  north  side  track  was  a 
little  more  than  seven  feet,  and  between  the  side  of  a  freight 
car  standing  on  the  side  track,  and  the  side  of  the  tender  of  a 
locomotive  passing  on  the  south  main  track,  nearly  four  feet. 

None  of  the  tracks  were  owned  by  the  appellants,  but  they 
run  their  cars  on  the  two  south  main  tracks.  Under  these 
conditions,  in  the  afternoon  of  August  4,  1887,  the  appellee 
in  the  iirst  case,  a  married  woman  about  twenty-three  years 
old,  undertook  to  walk  northward  across  these  tracks  on  the 
west  crosswalk-  of  Wood  street,  carrying  her  year-old  baby, 
John,  on  her  arm,  and  leading  her  three-year-old  boy,  Murray 
F.,  by  the  hand.  When  she  Iiad  crossed  a  part  of  the  side 
tracks,  she  saw  a  passenger  train  going  east  on  the  north 
main  track,  and  stopped  and  waited  for  it  to  pass.  When 
it  had  passed  she  stepped  upon  the  south  main  track  and 
knew  no  more.  She  was  struck  senseless,  and  her  children  cut 
into  pieces  by  a  tender  and  locomotive  of  the  appellants, 
backing  eastward  on  the  south  main  track  at  the  speed  of 
about  six  miles  an  hour.  The  bell  on  the  locomotive  was 
ringing  at  tlie  tinie,  but  except  so  far  as  the  presence  of  the 
tracks  themselves  is  notice  that  cars  may  at  any  moment  be 
expected  to  run  upon  them,  there  was  no  other  warning  to 
Iier  of  the  approach  of  danger. 

A  flagman  was  on  the  north  side  of  all  the  tracks,  but  hid- 
den from- her  view,  and  she  from  his,  by  the  passenger  train. 
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The  first  of  these  cases  is  an  action  by  the  appellee  for  Iier 
own  injuries,  and  the  others,  bj  the  administrator  of  tlie 
children,  for  benefit  of  their  next  of  kin,  for  their  death.  So 
long  as  railways  and  common  highways  cross  each  other  npou 
the  same  level  this  class  of  accidents  will  continue  to  happen, 
and  with  the  increase  of  population  will  multiply;  and  so  long 
also,  will  juries,  under  such  circumstances  as  this  record  shows, 
find  verdicts  against  the  railways,  which  the  courts  have  no 
right  to  disturb.  Negligence  and  due  care,  degrees  and  com- 
parisons of  negligence,  are  all  questions  of  fact  for  the  deter- 
mination of  a  jury,  and  with  that  determination,  neither  the 
theory  nor  the  history  of  trial  by  the  jury,  warrants  any 
interference  by  a  court,  unless  it  is  apparent  that  the  jury 
have  disregarded  their  duty.  0.  &  N.  W.  v.  Trayes,  33  111. 
App.  307. 

The  damages  awarded  are  $5,000  to  her,  and  in  the  other 
cases  $2,000  for  the  youngest,  and  $1,941.66  for  the  oldest 
boy.     These  damages  can  not  be  disturbed. 

There  is  evidence  from  which  the  jury  might  fairly  find 
that  her  health  is  very  seriously  and  permanently  impaired. 
What  is  a  fair  and  adequate — for  if  she  is  entitled  to  any- 
thing, she  is  entitled  to  adequate — compensation,  can  not  be 
made  the  subject  of  mathematical  calculation. 

As  to  the  death  of  young  children,  the  authorities  hold  there 
is  no  rule  of  damages.  C.  &  A.  E.  E.  v.  Becker,  84  111.  483; 
Johnson  v.  C.  &  N.  W.  Ey.,  64  Wis.  425;  Hooghkirk  v.  D.  & 
H.  Canal,  63  How.  Pr.  328.  No  case  has  been  cited  or  found 
where  the  verdict  in  such  a  case  has  been  set  aside  as  exces- 
sive. 

Where  the  deceased  has  attained  an  age  that  the  value  of 
the  life  to  the  next  of  kin  becomes  the  subject  of  evidence, 
courts  will  review  the  findings.  C,  E.  &  L.  S.  Ey.  Co.  v. 
Adamick,  33  111.  App.  412. 

Exceptions  were  saved  to  the  refusal  of  instructions  asked 
by  the  appellants,  undertaking  to  direct  the  jury  as  to  what 
acts  or  omissions  constituted  negligence  or  its  opposite,  but 
the  appellants  do  not  seem  to  rely  upon  them,  as,  indeed,  they 
could  not,  under  the  repeated  decisions  in  this  State.  Pa.  Co. 
v.  Frana,  112  111.  398. 
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Tlie  proximate  cause  of  this  accident  was  the  sudden 
entrance,  without  any  eflfectual  warning,  of  the  tender  upon 
the  cross-walk,  its  approach  being  Iiidden  by  the  freight  cars. 
Whether,  and  in  what  degree  that  constituted  negligence  by 
the  appellants,  was  a  question  for  the  jury.  And  the  conduct 
of  Mrs.  Wilson,  in  going  upon  the  track  without  first  ascer- 
taining whether  the  tender  was  coining,  was  a  like  question 
for  them.     Their  answer  must  stand. 

There  is  no  error  in  the  records,  and  the  judgments  are 
affirmed. 

JudgmenU  afirmed. 


Chicago  &  Western  Indiana  Railroad  Company 
Barclay  Roath,  by  Next  Friend,  etc. 

Railroads— Neg  Jig  en  ce — Persona  I  Injuries — Crossings — Chi  Id — Clim  5- 
ing  upon  Train — Special  Findings— Ecidence — Instructions — Flagman — 
Absence  of. 

L  A  railroad  company  does  not  owe  the  duty  of  baving  a  flaflrman  at  a 
crossing,  to  one  injured  whiie  attempting  at  such  crossing  to  climb  upon  one 
of  its  trains. 

2.  The  fact  that  one  who  attempts  to  climb  upon  one  of  its  moving 
trains  is  an  infant  in  years  and  consequently  without  discretion  and  not 
chargeable  with  negligence,  does  not  in  case  of  injury  give  rise  to  liability 
on  the  part  of  such  company,  no  duty  incumbent  on  it  being  involved. 

3.  In  an  action  brought  to  recover  from  a  railroad  company,  for  the  loss 
of  a  leg  by  a  child  six  years  old,  alleged  to  have  occurred  through  its 
negligence,  this  court  holds,  that  in  view  of  the  erroneous  modification  of 
certain  instructions,  the  verdict  for  the  plaintiff  can  not  stand. 

[Opinion  filed  February  12,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

This  action  was  brought  by  appellee  by  liis  next  friend  to 
recover  damages  for  the  loss  of  his  leg,  which  was  crushed  by 
being  run  over  at  the  crossing  of  6Sth  street  by  some  cars  of 
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a  freight  train  which  was  rnnning  on  appellant's  road.  The 
declaration  alleges  that  the  neighborhood  of  this  crossing  was 
thickly  settled ;  that  a  depot  was  sitnated  there ;  that  a 
school  at  which  a  large  nnraber  of  pupils  attended  was  near 
bjr,  and  that  it  was  reasonably  necessary  for  the  protection  of 
the  pupils  attending  said  school  and  the  traveling  public,  that 
gates  and  a  watchman  should  be  kept  by  the  company  at  this 
crossing ;  yet  the  defendant  neglected  to  provide  guards  or 
other  protection  for  children  of  tender  years,  and  without 
discretion,  whereby  plaintiflF,  being  then  of  the  age  of  six 
years  and  without  knowledge  or  appreciation  of  the  danger  of 
being  about  these  tracks,  and  while  in  the  exercise  of  all 
care  which  could  reasonably  be  expected  of  one  of  his  age, 
while  passing  over  and  upon  said  railroad,  at  and  upon  said 
68th  street, was  run  upon  by  a  locomotive  and  train  of  cars  of  the 
defendant  then  being  operated  upon  said,  railroad,  and  knocked 
down  and  his  leg  crushed^  and  amputation  thereof  made 
necessary  whereby,  etc. 

On  trial,  special  interrogatories  submitted  to  the  jury  were 
answered  as  follows: 

1st.     Was  the  plaintiff  struck  by  the  engine?    A.    No. 

2d.  Was  not  the  plaintiff  run  over  by  one  of  the  freight 
cars  attached  to  and  in  the  rear  of  the  engine  ?     A.     Yes. 

3d.  Was  not  the  plaintiff  at  the  time  of  the  accident  attempt- 
ing to  get  on  the  freight  train  while  it  was  in  motion?  A. 
Six  jurymen,  no ;  five  jurymen,  yes,  and  the  jury  cannot 
agree  on  an  answer  to  this  inteiTOgatory. 

4th.  Had  not  the  plaintiff  crossed  over  the  track  in  front 
of  the  approaching  freight  train  before  the  accident?  A.  Tes. 

The  jury  returned  a  general  verdict  finding  appellant 
guilty,  and  assessing  appellee's  damages  at  $5,000,  and  from 
the  judgment  thereon  this  appeal  is  prosecuted. 

Messrs.  OsBORN  &  Ltndb,  for  appellant 

Mr.  William  Brown,  for  appellee. 

MoRAN,  J.  The  train  which  injured  appellee  was  moving 
north,  and  he  was  either  crossing  or  had  just  crossed  the 
tracks  and  was  going  toward  the  west  on  68tfa  street.    After 
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the  accident  he  was  foDud  some  six  feet  north  of  the  north 
sidewalk  on  said  street.  There  was  evidence  tending  to  show 
that  he  got  across  the  track  before  the  accident,  and>  that  he 
was  not  struck  or  i*un  over  by  the  engine,  but  was  run  over 
bj  one  of  the  cars  in  the  rear  of  it,  as  the  jury  found;  and  also 
evidence  tending  to  show  that  at  the  time  of  the  accident 
he  was  attempting  to  climb  on  the  moving  train.  Appellant 
requested  the  court  to  give  to  the  jur^s  among  otliers,  the 
following  instruction,  which  the  court  refused  to  give  as 
asked,  but  gave  as  modified  by  the  words  in  italics. 

9.  "The  jury  are  instructed  as  a  matter  of  law  that  if  they 
shall  find  from  the  evidence  that  the  injury  to  the  plaintiflE 
was  caused  by  an  attempt  on  his  part  to  climb  upon  the  train 
in  question,  while  the  same  was  in  motion,  and  if ^  from  all 
the  evidence  in  the  case^  the  jury  find  that  9uch  conduct  waa 
an  act  of  negligence  or  want  of  ordinary  care  on  th-e  part 
of  the  plaintiffs  then  he  is  not  entitled  to  recover,  and  your 
verdict  should  be  for  the  defendant." 

Unless  this  case  can  be  distinguished  on  this  point  from  0., 
R  I.  &  P.  Ry.  Co.  et  al.  v.  Eninger,  lU  III.  79,  we  have  the 
express  authority  of  the  Supreme  Court,  that  the  refusal  to 
give  said  instruction  as  asked,  and  modifying  it  as  was  done, 
was  error. 

The  distinction  is  sought  to  be  drawn  by  the  fact  that  in 
that  case  there  was  evidence  to  show  that  at  the  time  the 
plaintiff  was  struck  he  was  traveling  along  and  upon  the 
railroad's  right  of  way;  while  here  the  boy  injured  was  pro- 
ceeding rightfully  over  the  crossing  and  was  injured  upon 
the  same.  But  in  that  case  the  contention  of  the  plaintiff 
was  that  he  was  injured  at  a  street  crossing,  while  it  was 
defendants'  evidence  that  he  was  walking  on  the  track  when 
struck;  and  it  was  in  view  of  this  issue  that  the  court  held  it 
error  to  instruct  the  jury  that  if  the  injury  happened  because 
of  there  being  no  flagman  at  the  crossing  to  give  warning  of 
the  approach  of  the  train,  the  plaintiff  was  entitled  to  recover. 
But  the  language  of  the  court  in  discussing  the  instruction 
having  reference  to  climbing  on  the  train  while  in  motion, 
shows  that  said  instruction  should  have  been  given  without 
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any  reference  to  the  question  of  f[8ginen  at  the  crossing. 
Tlie  opinion  states :  ^*  The  defendants  were  liable  onl j  for  neg- 
Jigence.  Negligence  is  the  breacli  of  dntj  which  one  owes 
to  another.  Tlie  only  acts  of  negligence  charged  against  the 
defendants  were  not  ringing  a  hell  or  sounding  a  whistle,  not 
having  a  flagman  at  the  crossing,  and  running  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  and  there  was  no  evi- 
dence tending  to  prove  any  other.  The  defendaivt^  cnoed  no 
such  duty  08  the  breach  of  w  here  charged^  to  any  ire^paeser 
attempting  to  climb  tcpon  their  trains,^^  If  language  means 
anything,  the  foregoing  is  an  authoritative  declaration  that  a 
railroad  company  owed  no  such  duty  as  having  a  watchman 
or  flagman  at  a  crossing,  to  one  injured  while  attempting  at  or 
upon  the  crossing  to  climb  upoD  the  train. 

The  fact  that  one  who  attempts  to  climb  upon  a  moving 
train  is  an  infant  in  years  and  consequently  without  discretion, 
and  not  chargeable  with  any  negligence,  does  not,  if  he  is 
injured,  give  rise  to  liability  on  the  part  of  the  railroad  com- 
pany, even  if  the  plaintiff  has  exercised  the  highest  degree  of 
care;  because  he  can  not  recover  unless  there  is  negligence  on 
the  defendant's  part  which  caused  the  injury.  There  can  be 
no  negh'gence  without  the  failure  to  observe  some  duty.  The 
attempt  to  govern  this  case  by  the  rule  that  obtains  where 
a  defendant  has  carelessly  left  exposed  to  ready  access  some 
dangerous  machine,  in  its  nature  or  operation  alluring  to  the 
instincts  of  childhood,  is  not  tenable.  If  steani  roads  owe  the 
duty  of  preventing  children  from  climbing  on  their  moving 
trains  at  crossings,  then  the  operator  of  the  street  car,  or  the 
driver  of  a  farmer's  cart,  or  any  other  vehicle  which  runs 
upon  the  street,  and  by  its  movement  or  its  rumble  excites  a 
childish  desire  to  mount  and  ride,  must  in  logic  and  in  reason 
owe  a  similar  duty,  and  be  alike  liable  for  its  non-performance. 
Such  a  doctrine  is  not  founded  in  justice  or  reason,  and  is 
without  the  support  of  legal  sanction. 

Defendant  asked  the  court  to  give  instruction  No.  10, 
which  as  modified  by  the  court  was  given  as  follows,  the 
modification  being  shown  by  italics: 

"If  the  jury  shall  find  from  the  evidence  that  at  the  time 
of  the  accident  the  defendant  did  not  have  stationed  at  68tli 
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street  crossing  anyflagman,  and  that  this  crossing  was  a  place 
of  danger,  and  that  it  was  the  duty  of  the  defendant,  at  the 
time  in  question,  to  have  stationed  at  this  crossing  a  flagman, 
but  the  injury  to  plaintiff  was  caused  by  his  attempting  to 
climb  upon  the  defendant's  train  while  the  train  was  in  motion, 
and  from  all  the  evidence  in  the  case  the  jury  find  that  such 
conduct  was  an  act  of  negligence  or  want  of  ordinary  care  on 
the  part  of  (he  plaintiffs  then  they  are  instructed  to  disregard 
the  evidence  as  to  failure  to  station  a  flagman  at  such  crossing, 
or  as  to  the  speed  of  the  train,  and  that  the  plaintiff  can  not 
recover,  but  that  their  verdict  should  be  for  the  defendant." 

Considerations  already  stated  required  the  giving  of  said 
instruction  as  askfed.  The  modification  inti'oduced  a  confusing 
element,  and  carried  the  imph'catiou,  that  as  the  child's  climb- 
ing on  the  train  could  not  be  cliarged  against  liim  as  a  want  of 
care,  the  failure  to  have  a  flagman  on  the  crossing  or  running 
the  train  at  a  speed  forbidden  by  law,  might  warrant  a  reco veiy 
against  the  company. 

If  these  instructions  had  been  given  as  asked,  it  is  plain 
that  the  five  jurors  who  found  from  the  evidence  that  the  boy 
was  attempting  to  climb  on  the  moving  train  when  injured, 
could  not  have  agreed  to  a  general  verdict  against  defendanj:, 
and  all  the  jurors  would  liave  seen  that  that  was  a  controlling 
question  in  the  case,  and  have  examined  with  more  care  the 
evidence  on  that  point.  The  modifications  made  rendered  the 
question  of  whether  plaintiff  was  climbing  on  the  train  or  not 
at  the  time  of  the  injury,  unimportant,  by  turning  it  into  an 
inquiry  whether  such  climbing  constituted  negligence  on  liis 
part 

The  true  question  was,  did  the  injury  occur  by  reason  of 
the  defendant  failing  to  discharge  any  duty  which,  at  the 
time  and  under  the  circumstances  of  the  accident,  it  owed  to 
the  plaintiff?  There  are  other  errors  in  modifying  instruc- 
tions which  we  think  it  unnecessary  to  discuss,  as  an  observ- 
ance of  the  law  as  stated  herein  will  prevent  the  same  errors 
occurring  on  another  trial. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  case  remanded.  Reversed  and  remanded. 

Vol.  XXXV   23 
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William  H.  Grubby 

V. 

The  National  Bank  op  Illinois. 

Negotiable  Instrument — Nate — Oaming — Board  ^  Trade — Optiomt-^ 
Evidence* 

1.  A  question,  the  answer  to'which  would  not  be  relevant  to  the  issue, 
should  not  be  a!«ked. 

2.  Nor  should  a  question  as  to  a  witness*  understanding^*  based  upon  a 
certain  conversation;  the  witness  must  give  a  narration  of  the  facts, and  any 
conversation  testified  to  must  be  given  in  the  words,  or  the  substance 
thereof  stated. 

3.  Nor  a««  to  whether  a  third  person  made  a  report  as  to  certain  trans- 
actions, without  stating  when,  nor  where  a  question  is  hearsay. 

4.  In  an  action  brought  to  recover  upon  a  promissory  note,  the  defense 
being  that  the  consideration  thereof  was  made  up  of  lo««ses  in  gambling 
transactions  upon  the  Board  of  Trade,  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  February  12,  1890.] 

Appea^l  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthoky,  Judge,  presiding. 

Me88i*s.  Francis  A.  Biddlb  and  John  S.  Stevens,  for 
appellant. 

Mr.  M.  P.  Bkadt,  for  appellee. 

The  law  is  well  established  in  this  State  by  numerous 
adjudications  by  this  court  and  by  the  Supreme  Court,  that 
contracts  for  tlie  sale  or  purchase  of  commodities,  deliverable 
in  the  future,  are  not  within  the  prohibition  of  the  statute, 
even  though  the  party  selling  for  future  delivery  has  not 
the  commodity  on  hand  at  the  time  of  sale.  Logan  v.  Mnsick, 
81  111.  415;  Pixley  v.  Boynton,  79  111.  351;  Sanborn  v.  Bene- 
dict, 78  111.  309;  Wolcott  v.  Heath,  78  111.  433. 

To  hold  that  a  contract  is  void  under  the  statute,  it  must  be 
proven  that  it  was  merely  colorable;  that  the  parties  did  not 
intend  to  actually  buy  or  sell,  and  that  their  real  intention  was 
to  adjust  or  settle  differences  in  prices  caused  by  the  fluctua- 
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tions  of  tlio  market  between  the  time  of  making  the  pre- 
tended contract  and  some  time  in  the  future — in  a  word,  Ito 
£^mb1e.  Tenney  v.  Foote,  4  111.  App.  594,  a£Srmed  in  95 
III.  99. 

The  effect  of  the  testimony  of  appellant,  and  the  evidence 
famished  by  the  circnmstances  of  the  case  is,  that  ap|:)ellant, 
by  delivering  the  note  to  Henrotin,  sent  him  forth  as  his 
agent  to  obtain  money  for  it  by  a  sale  thereof  to  the  bank,  and 
that  the  consideration  of  the  note  was  the  money  the  bank 
gave  for  it  Therefore,  even  did  the  evidence  show  that  a 
part  of  the  balance  of  account  due  Henrotin,  to  pay  which 
the  money  to  be  obtained  on  the  note  was  intended,  resulted 
from  a  gambling  transaction,  the  bank  would  not  be  affected 
by  it,  and  would  be  entitled  to  enforce  collection  of  the  note. 
Eoberts  v.  Blair,  16  P.  Reporter,  717;  Krahe  v.  Alexander,  9 
S.  E.  Reporter,  991;  Bangs  v.  Horuig,  30  Fed.  Rep.  97;  Hoyt 
V.  Cross,  14  N.  E.  Rep.  801. 

There  is  no  evidence  that  the  bank  was  in  anywise  con- 
nected with  the  transaction  on  which  the  claim  against  appel- 
Jant  arose,  nor  that  it  had  any  knowledge  or  was  chargeable 
with  notice  of  the  purpose  to  which  the  money  raised  on  the 
sale  of  the  note  was  to  be  applied.  Nor,  indeed,  is  there  any 
evidence  that  any  part  of  the  amount  of  Hcnrotin^s  claim 
against  appellant  was  based  upon  au  illegal  transaction  or  con- 
sideration. 

Gabnbtt,  J.  To  a  suit  by  appellee  against  appellant  on 
his  promissory  note  for  $1,000,  the  defendant  set  up  as  a 
defense  that  the  con^^ideration  for  the  note  was  made  up  of 
losses  in  gambling  transactions  on  the  Board  of  Tirade,  in 
Chicago.  Appellant  testified  in  his  own  behalf,  and  put  in 
evidence  numerous  statements  of  account  rendered  to  him  by 
his  broker,  Charles  Henrotin.  No  other  evidence  for  the 
defense  was  given.  The  statements  set  forth  a  large  number 
of  purchases  and  sales  of  stock,  grain,  pork,  and  '^  puts  "  and 
"  calls." 

On  the  trial  appellant  was  asked  this  question :  "  What  do 
you  mean  by  "  calls  "  and  **  puts  ? "    Appellee's  objection  to 
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the  question  was  sustnincd  by  the  court,  and  appellant 
excepted  to  the  ruling.  It  was  immaterial  what  the  witness 
meant  by  "  calls  "  and  "  puts."  We  must  presume  that  an 
answer  to  the  question  would  not  have  disclosed  the  meaninor 
of  the  terms  on  the  Board  of  Trade,  and  their  meaning  to 
appellant  was  not  relevant  to  the  issue. 

To  this  question, "  What  understanding,  if  any,  did  you  have 
with  him  (Henrotin)  at  that  time,  with  reference  to  the 
character  of  the  business  to  be  done,"  the  court  also  sustained 
an  objection.  It  is  the  business  of  a  witness  to  give  a  narra- 
tive of  facts,  and  any  conversation  he  testifies  to  he  must 
give  in  the  words  used,  or  he  nmst  state  the  substance  of  what 
was  said.  His  understanding  is  merely  his  conclusion,  which 
may  or  may  not  be  warrantee}  by  the  facts.  Hewitt  v.  Clark, 
91  m.  605;  Bragg  v.  Geddes,  93  HI.  39. 

The  next  question  to  which  appellee's  objection  was  sus- 
tained, was :  "  I  will  ask  3'ou  whether  or  not  Mr.  Henrotin 
reported  to  you  as  having  bought  and  sold  the  several  articles 
and  amounts  represented  in  these  papers  ? "  The  ruling  of  the 
court  was  right  for  two  reasons :  1.  No  time  was  referred  to, 
in  the  question,  as  to  the  supposed  report  by  Henrotin.  The 
answer  might  have  been  based  upon  what  Henrotin  reported  to 
him,  just  before  the  witness  was  called  to  testify.  2.  The 
evidence  sought  by  the  question  was  hearsay.  The  issue  was 
not  as  to  what  Henrotin  told  Grubey,  but  as  to  the  actual 
facts  connected  with  the  transaction. 

The  defendant  liaving  testified  that  he  never  received, 
delivered  or  paid  for  any  of  the  articles  purchased  or  sold, 
was  asked  how  the  several  transactions  shown  on  the  state- 
ments of  account  were  in  fact  settled  between  him  and  his 
broker.  Again  the  court  sustained  ^plain tiff's  objection  to 
the  question.  The  transactions  were  not  between  the  appel- 
lant on  the  one  side  and  Henrotin  on  the  other,  but  between 
appellant  and  third  parties.  What  the  facts  were  could  only  be 
shown  by  placing  Henrotin  or  the  third  parties  on  the  stand. 
What  Henrotin  reported  to  appellant  was  hearsay.  What 
settlements  were  made  between  appellant  and  Henrotin  was 
imtnaterial  and  liad  no  tendency  to  prove  that  Henrotin  had, 
as  agent  for  appellant,  engaged  in  gambling  transactions  with 
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third  parties.  Settlements  between  the  principal  and  his 
agent,  on  the  basis  of  differences  only,  through  a  long  and 
unbroken  series  of  transactions,  might  be  competent  evidence 
of  the  nnlawf  a1  character  of  the  transactions  as  between  the 
principal  and  agent,  but  could  not  be  received  as  evidence 
against  appellee,  an  entire  stranger  to  the  business.  So  far  as 
appellee  is  concerned  such  settlements  do  not  tend  to  prove 
that  the  broker,  acting  for  his  principal,  did  not  receive  and 
pay  for  grain  purchased,  or  delivered  such  as  he  had  sold. 

The  statements  of  account  certainly  prove  nothing  more  as 
against  appellee  than  Henrotin's  oral  report  to  appellant  would 
prove,  and  as  appellant  testified  that  Henrotin  transacted  all 
the  business  for  him,  and  that  he  gave  it  no  personal  atten- 
tion, it  follows  that  there  really  was  no  admissible  evidence 
tending  to  prove  that  the  considerations  for  the  note  was  - 
made  up  of  losses  on  gambling  contracts.  If  Henrotin  had 
been  called  as  a  witness  by  the  defendant,  it  can  not  be  pre- 
tended that  it  would  have  been  competent  to  prove  by  him 
that  he  told  the  defendant  that  the  transactions  were  of  a 
gambling  character.  The  reason  is  the  same  in  either  case, 
that  is,  the  defense  of  the  principal  can  not  be  proved  by 
statements  made  to  him  by  his  agent. 

The  comments  made  upon  the  rulings  referred  to,  apply 
with  equal  force  to  the  assignment  of  error,  which  complains 
of  the  refusal  of  the  court  to  permit  the  witness  to  answer 
other  questions. 

The  note  sued  on  was  made  payable  to  appellant's  own 
order,  and  indorsed  by  him  to  the  order  of  the  appellee.  He 
testified  that  he  gave  the  note  to  Henrotin,  and  that  ''  he 
raised  the  money  on  it  the  same  as  the  others."  From  this 
evidence  the  inference  is  very  strong  that  the  note  was  given 
to  Henrotin  in  his  capacity  of  broker  for  appellant,  for  the 
purpose  of  raising  money  for  appellant^  and  not  as  payment  to 
Henrotin  on  account  of  commissions  and  losses  on  the  Board 
of  Trade.  The  burden  of  proof  was  on  appellant  to  make  out 
hia  defense,  which  we  think  he  has  clearly  failed  to  do. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 
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44  ^37  Moline  Wagon  Company 

44    S48^ 

IMS  386 

Jteeston  &  Company. 

Evidence — Cro99»examination — WUness-'When  Excused  frwn  Testi' 

1.  Upon  croes-ozamination  a  witnees  may  be  asked  any  question  tendinflr 
to  impeach  his  impartiality  in  a  g^ven  transaction,  and  he  will  not  be 
excused  from  answering  unless  he  claims  the  privilege  on  the  ground  that 
he  will,  by  so  doing,  expose  himnelf  to  punishment;  and  mere  disgrace 
without  danger  of  punishment  is  not  enough  to  so  excuse  him. 

2.  In  the  case  presented,  this  court  holds  that  the  trial  court  erred  in 
sustaining  an  objection  to  a  question  asked  a  witness  upon  oroes-exami na- 
tion, the  same  being  relevant  to  the  cause  on  trial,  as  tending  to  show 
whether  the  witness  was  under  peculiar  obligations  to  the  party  callin? 
him»  and  that  the  fact  that  a  certain  bargain  might  have  been  proved 
by  other  witnesses  did  not  cure  the  erroneous  excliMion  of  testimony 
offered. 

[Opinion  filed  Febrnary  12,  1890.] 

Appeal  from  tjie  Circnit  Conrt  of  Cook  County;  the  Hon. 
Fbank  Bakeb,  Judge,  presiding. 

Messrs.  Osbobn  &Ltnde  and  Chables  Dunham,  for  appel- 
lant. 

The  conrt  erred  in  refasing  to  allow  the  plaintiff  to 
cross-examine  Whittle  as  to  whether  he  was  not  indebted  to 
Preston  &  Co.,  and  in  refusing  to  allow  it  to  show  that  he  was 
indebted  to  the  defendant  for  a  large  amount  of  money  on 
indebtedness  which  was  not  incurred  by  Preston  &  Co.'s  cod- 
sent. 

The  jury's  verdict  depended  entirely  on  whether  they 
believed  the  testimony  of  Rosenfield  and  Deere  that  Whittle 
did  make  the  agreement  in  question,  or  the  testimony  of 
Whittle  that  he  did  not  make  this  agreement.  Their  testi- 
mony on  that  question,  the  only  question  in  controversy,  was 
in  direct,  absohite  conflict  The  two  witnesses  for  the  plaint- 
iff swore  flatly  that  this  agreement  was  made,  while  Whittle 
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swore  that  he  did  not  make  it;  and  the  jury  preferred  to 
believe  Whittle's  testimony. 

It  can  not  be  questioned  but  that  it  was  proper  and  compe- 
tent for  the  plaintiff  to  cross-examine  Whittle  as  to  his  rela- 
tions to  the  defendant,  in  whose  behalf  he  was  testifying 
This  we  understand  to  be  the  general  rule  laid  down  by  all  of 
the  authorities.  Greenleaf  on  Evidence  (12th  Ed.),  Sees.  446 
450;  Thompson  on  Trials,  Sec.  450;  Taylor  on  Evidence,  Sees. 
1428,  1440, 1442;  Stephen's  Digest  of  the  Law  of  Evidence, 
Art  129,  p.  185. 

This  rule  is  so  clearly  stated  in  Thompson  on  Trials,  Sec. 
450,  that  we  quote  it  at  length : 

"  It  is  one  of  the  objects  of  a  cross-examination  to  discover 
the  motives,  inclinations  and  prejudices  of  the  witness,  for 
the  purpose  of  reducing  the  effect  which  might  otherwise  bo 
given  to  his  evidence.  Accordingly  it  has  been  well  said  that 
Mt  is  always  comix^tent  to  show  the  relations  which  exist 
between  the  witness  and  the  party  against,  as  well  as  for,  whom 
he  was  called.'  The  general  rule  is  that  anything  tending  to 
show  bias  or  prejudice  on  the  part  of  a  witness  may  be  brought 
out  on  his  cross-examination.  The  reason  for  the  rule  is  that 
such  matters  affect  the  credit  (the  italics  are  the  author's)  of 
the  witness,  and  it  is  therefore  material  to  indulge  in  such  an 
inquiry."     Phenix  v.  Castner,  108  111.  207. 

In  Starks  v.  The  People,  5  Denio,  108,  the  court  says,  in 
reference  to  qnestions  asked  on  cross-examination  and  not  per- 
mitted :  ^*  It  is  always  competent  to  show  the  relations  which 
exist  between  the  witness  and  the  party  against,  as  well  as  the 
one  for,  whom  he  was  called.  The  inquiry  is  material,  as  it 
goes  directly  to  the  credit  of  the  witness  in  the  particular 
case."  Newton  v.  Harris,  2  Sold.  345;  People  v.  Furtado,  57 
Cal.  345. 

In  Taylor  on  Evidence,  Sec.  1440,  the  author  states  that, 
whether  questions  respecting  the  motives^  interest  or  conduct 
of  the  witness,  as  connected  with  the  case  or  with  either  of 
the  parties,  arc  irrelevant,  is  a  point  on  which  the  authorities 
differ;  and  cites,  among  other  authorities,  the  case  of  Thomas 
v.  David^  7  C.  &  P.  350,  where  it  was  held,  in  an  action  on  a 
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promissory  note,  the  execution  of  which  was  disputed,  mate- 
rial to  ask  the  subscribing  witness  whether  she  was  not  the 
plaintiff's  kept  mistress.     In  Sec.  1442  the  author  states  that  I 

the  general  rule  is  that  the  witness  may  be  asked  any  ques- 
tions tending  to  impeach  his  impartiality,  and  that  his  answers 
might  be  contradicted  by  other  witnesses;  referring  to  the 
decision  in  Attorney  General  v.  Hitchcock,  1  Exch.  Kep.  9i, 
100,  102;  and  Miles  v.  Sacket,  30  Hun,  68. 

Messrs.  Hoynb,  Follansbeb  &  O'Connob,  for  appellee. 

Gary,  P.  J.  Both  these  parties  are  corporations,  and  the 
question  between  them  on  the  trial  in  the  Circuit  Court  was 
whether  certain  negotiable  paper  bought  by  the  appellants 
from  the  appellees  was  so  bought  with  the  privilege  of  return. 
Mr.  Whittle,  the  business  manager  of  the  appellees,  having 
testified  on  their  behalf  that  no  such  privilege  was  in  the 
bargain,  was  asked  on  cross-examination  by  the  appellants, 
"  Are  you  indebted  to  Preston  &  Co.? "  and  on  objection  by  the 
appellees,  counsel  for  appellants  st;ited  that  they  desired  to 
show  that  the  witness  was  so  indebted  for  a  large  amount  of 
money,  or  indebtedness  which  was  not  incurred  by  consent  of 
the  appellees. 

The  objection  was  sustained  and  the  appellants  excepted. 
The  rule  that  on  cross-examination  a  witness  may  be  asked 
any  question  tending  to  impeach  his  impartiality,  is  univer- 
sally recognized  by  the  text  books,  and  the  only  doubt  is  as  to 
when  his  answer  may  be  contradicted  by  other  testimony. 
Phenix  v.  Castner,  108  III.  207;  2  Ph.  Ev.  C.  &  H.  905;  2 
Tav.  Ev.  Sec.  1442. 

And  the  witness  will  not  be  excused  from  answering  unless 
he  claims  his  privilege  on  the  ground  that  he  will,  by  answer- 
ing, expose  himself  to  punishment. 

The  privilege  is  his,  and  not  that  of  the  party.  1  Greenl.  on 
Ev.  Sec.  451;  and  mere  disgrace  without  danger  of  punish- 
ment, is  not  enough  to  ground  it  upon.  Ibid,  and  Sec.  454. 
The  question  objected  to  did  not  carry  with  it  any  necessary 
implication  of  crime  committed,  or  even  of  acts  disgraceful. 
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An  indebteduess  without  the  consent  of  the  ap|)ellces  may  have 
accrued  through  some  error  of  judgment,  or  lack  of  vigilance 
in  the  conduct  of  their  business,  for  the  results  of  which  he 
M-as  pecuniarily  responsible,  or  under  a  guaranty  of  the 
fidelity  of  another. 

As  the  question  was  relevant  to  the  cause  on  trial,  as  tend- 
ing to  show  whether  the  witness  was  under  peculiar  obligations 
to  the  party  calling  him  (2  Tay.  Ev.  1231-3),  it  was  removed 
from  the  class  of  cases  in  which  it  is  held  to  be  discretion- 
ary with  the  trial  judge  whether  he  will  allow  questions  to  a 
witness  which  charge  him  with  misconduct  in  matters  wholly 
unconnected  with  the  pending  cause. 

If  the  bargain  was  as  the  witnesses  for  the  appellants  said, 
that  the  paper  might  be  returned  "  at  any  time,"  there  was  no 
room  for  the  inquiry  as  to  what  would  have  been  a  reasonable 
time,  and  all  competent  testimony  oflEered  tending  to  inform 
the  jury  whether  that  was  the  bargain,  should  have  been 
admitted.  If,  as  argued,  the  appellants  might  have  proved 
the  same  matter  by  other  witnesses,  that  does  not  cure  the 
error.     Mackin  v.  Blythe,  35  111.  App.  216. 

The  exclusion  was  error  and  the  judgment  must  be  reversed 
and  the  cause  remanded. 

lieversed  and  remanded. 


Harry  Byrne 

V. 

J.  D.  O'Neill. 


Judgments — Motion  to  Set  Aside — Practice — Continuance — Absence  of 
Party  to  Suit. 

Upon  motion  to  set  aside  a  judgment,  and  for  a  new  trial,  said  judgment 
having  been  rendered  in  the  absence  of  petitioner,  a  party  to  the  suit,  it 
clearly  appearing  that  such  absence  was  due  to  a  misunder-tanding  on  his 
part,  this  court  declines  to  interfere  with  the  judgment  against  him. 

[Opinion  filed  February  12,  18901 
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Appeal  from  the  Superior  Court  of  Cook  Count j;  the  Hon. 
EiBK  SLlwbs,  Judge,  presiding. 

Messrs.  Jones  &  Litsk,  for  appellant. 

Messrs.  Oabtsidb  &  Leffingwell,  for  appellee. 

Per  Curiam,  The  trial  of  this  case  was  entered  upon  before 
the  judge,  a  jury  being  waived,  and  when  partially  heard  the 
further  hearing  was,  by  agreement  of  the  parties,  postponed 
till  notice  should  be  given  either  side  to  resume  the  trial. 

Appellant  and  his  counsel  consulted  as  to  when  it  should  be 
tried,  and  by  appellant's  direction  his  counsel  gave  notice  to 
take  up  the  case  on  a  particular  day.  When  tliat  day  came 
appellee  was  in  attendance  with  his  counsel,  and  appellant's 
counsel  was  present,  but  appellant  was  absent,  and  his  counsel 
was  unable  to  suggest  to  the  court  any  ground  or  reason  for 
his  absence.  Under  such  circumstances  the  court  refused  to 
further  postpone  the  trial,  and  proceeded  to  hear  the  evi- 
dence and  render  a  judgment  thereon  against  appellant 

A  motion  was  afterward  made  by  appellant  to  set  aside 
said  judgment,  and  for  a  new  trial,  which  motion  was  over- 
ruled by  the  court,  and  it  is  from  said  ruling  that  this  appeal 
is  prosecuted.  We  have  examined  the  affidavits  filed  in  sup- 
port of  said  motion,  and  they  disclose  that  appellant's  absence 
was  due  to  a  misunderstanding  between  himself  and  his  attor- 
ney, as  to  whetiier  he  should  be  notified  that  the  trial  would 
proceed  on  the  day  for  which  notice  had  been  given.  This 
misapprehension  was  the  fault  of  appellant  or  his  counsel; 
most  probably  wholly  his  own,  and  certainly  not  the  fault  of 
the  other  side.  There  was  a  clear  lack  of  diligence  due  to 
inattention  and  negligence,  for  which  alone  appellant  was 
responsible,  and  which  is  in  no  manner  excused.  Under  such 
conditions  it  would  require  a  case  to  be  made  out  on  the  mer- 
its, so  clear  that  there  could  be  little  doubt  of  the  inequality 
of  the  judgment,  before  a  court  would  be  called  on  to  set 
aside  the  judgment  The  affidavits  showing  appellant's  mer- 
its make  out  no  such  case.    It  is  by  no  means  c!ear  from  the 
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facts  stated  in  them,  that  appellant  had  a  complete  defense  to 
appellee's  claim.  We  are  of  opinion  on  a  careful  examination 
of  all  the  points  presented,  that  the  refasal  of  the  court  to 
sot  Aside  the  judgment  against  appellant  was  not  an  abuse  of 
tne  discretion  which  the  judge  was  called  upon  to  exercise, 
and  unless  the  course  of  the  trial  court  on  such  a  matter 
amounts  to  an  abuse  of  discretion,  tliere  is  no  basis  for  the 
interference  of  a  reviewing  court. 
The  judgment  diust  be  affirmed. 

Judgment  affir^ned. 


Matt  Young  and  Fred  Taeger 

V. 

The  People,  for  use,  etc. 

Adminiaf  ration — Personal  Property  ^Erroneous  Order  to  Sell  aa — Suh' 
sequent  Order  to  R^und — Principal  and  Surety. 

1.  As  a  general  rule  an  administrator  takes  no  estate,  title  or  interest  in 
the  real  estate  of  his  intestate,  and  the  Probate  Court  can  authorisse  him  to 
nell  it  only  by  pursuing  the  statute  governing  such  cases. 

2.  The  sureties  upon  an  administrator's  bond  are  not  liable  for  moneys 
coming  to  his  hand  through  an  erroneous  order  of  the  Probate  Court,  he 
having  no  right  as  administrator  to  receive  or  retain  the  same. 

[Opinion  filed  February  12,  1890J 

AppBALfrom  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altoeld,  Judge,  presiding. 

Mr.  Abnoij)  Tbipp,  for  appellants. 

Mr.  M.  S.  BowEN,  for  appellee. 

Gaby,  P.  J.  One  John  Murphy  was  administrator  of  the 
estate  of  Hannah  Goodman,  and  the  appellants  were  sureties 
on  his  bond,  in  the  Probate  Court.  Murphy  obtained,  in  the 
Probate  Court,  an  order  giving  him  leave  to  sell  the  personal 
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estate  of  tlie  deceased.  Uuder  that  order  he  sold  to  Bridget 
Mitchell  the  interest  of  the  deceased  in  a  frame  building,  for 
$276,  and  received  the  money.  That  sale  the  court  first 
approved,  but  afterward  held  that  the  interest  of  the  deceased 
in  the  building  was  not  personal  property,  and  ordered  Mur- 
phy to  refund  the  money  to  Bridget  Mitchell.  He  did  not 
refund,  though  she  demanded  the  money,  and  this  suit  upon 
liis  bond  is  brought  for  his  default  It  is  the  general  law  that 
an  administrator  takes  no  estate,  title  or  interest  in  the  real 
property  of  the  deceased.  Le  Moyne  v.  Quimby,  70  111.  391>, 
and  cases  there  cited.  And  the  Probate  Court  can  authorize 
him  to  sell  it  only  by  pursuing  the  statute  in  such  case  made 
and  provided.  There  was,  in  this  case,  no  attempt  to  sell  in 
that  mode.  It  follows  that  by  mistake,  which  Mm*phy,  or 
the  court,  or  both  made,  he  had  in  his  hands  money  which 
did  not  belong  to  him  as  administrator,  and  which  he  had  no 
authority,  as  administrator,  to  receive  or  retain.  For  tliis 
money  he  is  liable  individually.  It  is  not  a  charge  upon  the 
estate  of  Hannah  Goodman. 

Numerous  cases  are  collected  in  a  note  in  1  Coma.  Ex.,  599, 
which  hold  that  the  sureties  are  not  liable  in  such  a  case.  Sec 
also  Douglass  v.  Mayor,  56  How.  Pr.  E.  178.  The  judgment 
against  the  appellants  is  erroneous,  and  must  be  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 
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86    864       The  J,  W.  Reedy  Elevator  Manufacturing 
'^    ^'  Company 

V. 

Anna  Pitvowsky  et  al.  by  Next  Friend,  Era 

Practice— New  Tria I — Appeal, 

An  order  ovemiling  a  motion  for  a  new  trial  is  not  final,  and  no  appeal 
lies  therefrom. 

[Opinion  filed  February  12,  1890.1 
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Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Kichard  Prendergast,  Jud^e,  presiding. 

Mr.  George  K.  Grant,  for  appellant. 

Messrs.  Dctnoan  &  Gilbert,  for  appellee. 

Garnett,  J.  The  appellant  hag  bron^ht  this  reccfi'd  to 
this  court  on  the  supposition  that  the  County  Court  rendered 
a  judgment  against  it  for  $276.  The  appeal  bond  recites  that 
such  is  the  fact,  but  no  judgment  is  found  in  the  record.  A 
verdict  for  $225  is  shown,  a  motion  for  a  new  trial  and  order 
overruling  tiie  same,  whereupon  appeal  was  prayed  by  appel- 
lant, and  allowed.  The  order  overruling  the  motion  for  a  new 
trial  was  not  linal,  and  no  appeal  lies  therefrom. 

There  is  nothing  here  for  this  court  to  affirm  or  reverse, 
and  therefore  the  appeal  must  be  dismissed. 

Appeal  dismissed* 


William  H.  Gary  et  al, 

V. 

Otto  Norton. 

Maaferand  Servant — Contract  of  Service — Statute  of  Frauds — Wages — 
Wrongful  Discharge. 

In  an  action  brought  to  recover  a  balance  alleged  to  be  due  under  a  con- 
tract of  service,  this  court  declines,  in  view  of  the  evidence,  to  inlerfere  with 
the  verdict  for  the  pUiintifF. 

[Opinion  filed  February  12,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
KiCHABD  S.  TuTHiLL,  Judgc,  presiding. 

Messrs.  Cbatty  Bbos.  &  Ashcraft,  for  appellants. 


366  Appellate  Courts  of  iLLixors. 

Vol.  35.]  Fairbank  Canning  Co.  ▼.  Weill. 

Mr.  Carlos  P.  Sawyer,  for  appellee. 

Per  Curiam,  Appellee  brought  this  action  against  appel- 
lants to  recover  for  a  balance  of  salary  for  the  year  1887, 
which  was  due  for  the  time  after,  as  ho  claimed  he  was 
wrongfully  discharged  from  their  employment.  The  defense 
was  that  the  contract  of  employment  was  not  to  be  (performed 
within  one  year  from  the  making  thereof,  and  consequently 
he  was  entitled  to  wages  only  for  the  time  he  continued  in 
service. 

Whether  the  contract  was  within  the  terms  of  the  statute 
of  frauds  was  made  an  issue  of  fact  between  the  parties  on  the 
trial,  and  the  jury  found  under  correct  instructions  by  the 
court,  in  favor  of  appellee,  on  that  as  well  as  the  other  issues 
in  the  case.  We  have  examined  all  the  points  made  by  apfx^l- 
lants'  counsel  for  revcreal,  and  there  is  none  which  warrants 
interference  with  the  judgment.  The  instruction,  of  the 
modification  of  which  complaint  is  made,  was  not  strictly 
correct  as  asked,  and  might  have  been  refused.  As  given 
by  the  court  the  law  is  correctly  stated. 

Neither  was  tiiere  error  in  the  admission  of  evidence  which 
is  available  on  this  record  to  appellant,  nor  in  rule  as  to  the 
measure  of  damages,  or  al^pelleo's  duty  to  seek  other  employ- 
ment 

The  judgment  of  the  Circuit  Court  will  be  afSrmed. 

Judginent  aJfirmecL 


■35 — 35JJ  Fairbank  Canning  Company 

93      68o|  V. 

Maurice  Weill  and  David  Blum. 

Sales^Failure  to  Delicer  in  Excess  qf  Csftain  Amount — Damages — 
Evidence, 

In  an  action  involving  the  Bale  of  a  lot  of  Folder,  the  contention  being  u 
to  the  quantity  sold,  this  court  holds,  In  view  of  the  improper  admission  oft 
certain  testimony  on  behalf  of  the  plaintiffn,  that  the  verdict  io  their  favor 
can  not  stand. 
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[Opinion  filed  February  12, 1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  JoHK  P.  Altoeld,  Judge,  presiding. 

Messrs.  Dcpee,  Judah  &  Willabd,  for  appellant. 

Messrs.  Keaus,  Mater  &  Stein,  for  appellees. 

Garnett,  J.  This  appeal  turns  upon  the  question  whether 
the  trial  court  erred  in  admitting  incompetent  evidence* 
The  suit  was  in  assumpsit  by  appellees  to  recover  damages 
for  the  failure  to  deliver  to  them  certain  solder  which  they 
claimed  appellant  had  sold  them.  Appellant  was  the  owner 
of  a  factory  for  canned  goods  at  the  Union  Stock  Yards  in 
Cook  county,  and  had  a  quantity  of  solder  in  one  of  the 
rooms  of  the  factory  building.  The  witnesses  vary  in  their 
statements  as  to  the  amount  of  the  solder  there,  but  it  appears 
to  have  been  from  14:,000  to  20,000  pounds.  It  was  admitted 
that  about  September  1,  18S7,  an  oral  contract  was  made  by 
appellant,  through  one  Vogel,  appellant's  vice-president,  with 
Blum,  to  sell  to  him,  or  to  appellees,  some  solder.  Appellant 
insists  that  the  quantity  agreed  on  was  10,000  pounds,  and 
that  amount  was  actually  delivered  to  appellees  in  four  dif- 
ferent loads.  Appellees  insist,  however,  that  they  bought 
from  Vogel  all  there  was  at  that  time  in  the  room  referred 
to,  and  that  the  amount  was  about  20,000  pounds  altogether. 
Plaintiffs'  claim  for  damages  is  for  the  refusal  to  deliver  more 
than  the  10,000  pounds  admitted  to  have  been  sold.  The  ver- 
dict and  judgment  was  for  appellees. 

On  the  ti*ial,  when  Blum  was  testifying  on  behalf  of  appel- 
lees, he  was  permitted,  over  appellant's  objection,  to  state  what 
one  Newgass  said  to  him  when  he  wasloadinghis  wagon  with 
the  third  load  of  ^solder  that  was  delivered.  The  witness  tes- 
tified that  when  he  was  leading  his  wagon  at  that  time,  a  man 
whose  name  he  did  not  know,  but  who  was  a  hunchback,  told 
him  that  was  all  he  was  going  to  get;  that  witness  told  him 
he  had  bought  all  that  was  in  that  room;  that  the  hunchback 
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told  him  to  go  and  see  Mr.  Newgass;  tliat  they  then  went  to 
see  Newgass*- wli6  said  Mr.  Vogel  had  sold  to  witness  all  the 
solder  in  that  room,  and  that  witness  then  turned  to  the  hunch- 
back  and  said,  "  You  see  I  am  right."  There  was  no  evidence 
tending  to  prove  any  authority  from  appellant  to  the  person 
described  as  the  hunchback,  or  to  Newgass,  to  transact  any  of 
the  business  in  relation  to  the  solder.  Tlie  conversation  tes- 
tified to  by  Blum  was  not  in  the  presence  or  hearing  of  Vogel 
or  any  one  having  authority  to  represent  the  appellant.  It  is 
apparent  that  the  evidence  should  have  been  excluded  on 
appellants'  motion.  Its  admission  was  error  which  can  not 
be  overlooked,  as  the  evidence  is  not  so  clear  and  satisfactory 
in  plaintiff's  favor,  that  we  should  be  warranted  in  saying  that 
it  had  no  material  effect  in  iDflucncing  the  finding  in  their 
favor. 
The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


95  368 
46  870 

35  368 

"'^-^'  William  T.  Blair 

V. 

Thomas  W.  Sennott. 

Certiorari — Assets  of  Deceased  Persons — Jurisdiction  of  Probate  Court 
— Appeal. 

1.  The  Probate  Court  has  jurifidicf  ion  of  the  person  of  one  who  Is  present 
in  answer  to  a  citation. 

2.  The  remedy  for  the  correction  of  any  error  in  a  final  order  of  the  Pro- 
bate Court  is  by  appeal. 

3.  A  juds^ment  of  the  Probate  Court  touching  matters  of  which  it  has 
jurisdiction  can  not  be  reviewed  by  certiorari. 

[Opinion  filed  February  12,  1890.] 
Appeal  from  the  Circuit  Court  of  Cook  Countv:  the  Hon, 

m   f 

Frank  Bakek,  Judge,  presiding. 
Mr.  C-  C.  March,  for  appellant. 
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Mr.  J.  F.  Skydeb,  for  appellee. 

Gary,  P.  J,  On  tlie  18th  of  April,  1889,  the  appellant 
filed  in  the  Circuit  Court  his  petition  for  a  certiorari  to  the 
Probate  Court. 

The  record  here  is  in  great  confusion,  but  it  does  appear, 
that  on  the  17th  of  April,  1889,  the  appellant  being  before  the 
Probate  Court  on  a  citation  previously  issued  at  the  suit  of 
Martha  W.  Taft,  administratrix  of  Henry  E.  Taft,  deceased, 
she  then  tiled  in  the  Probate  Court  lier  amended  petition,  in 
^vhich,  after  showing  an  agency  for  the  deceased  by  the  appel- 
lant, the  part  material  to  the  (Question  here  is  that  which 
reads  as  follows:  "Your  petitioner  further  shows  that  the 
said  William  T.  Blair  has  collected,  as  she  is  informed  and 
believes,  all  of  the  mono}'  due  and  owing  on  the  note  of  said 
Starretts  made  payable  to  the  said  Henry  E.  Taft,  and  has  the 
same  in  his  possession."  The  single  question  upon  the  record 
is,  whether  the  Probate  Court  had  jurisdiction,  ft)r  if  it  had, 
its  judgment  can  not  be  reviewed  by  certiorari^  as  the  remedy 
for  the  correction  of  any  error  in  the  final  order,  if  any  was 
committed,  is  by  appeal.  Hyslop  v.  Finch,  99  111.  171,  and 
numerous  cases  there  cited. 

The  Probate  Court  had  jurisdiction  of  the  person  of  the 
appellant,  as  he  was  present  in  answer  to  a  citation.  Of  the 
subject-matter  of  requiring  any  person  having  possession  of 
assets  belonging  to  any  deceased  person,  or  if  the  same  has 
been  converted,  of  the  proceeds  or  value  thereof,  to  deliver 
them  to  the  administrator,  sections  81  and  82,  Chap.  3,  R.  S., 
give  the  Probate  Court  jurisdiction.  The  doctrine  of  Propst 
V.  Meadows,  13  111.  157,  that  as  to  the  Probate  Court,  "  when  it 
is  adjudicating  upon  the  class  of  questions  over  which  it  has 
general  jurisdiction,  as  liberal  intendments  will  bo  granted  in 
its  favor  as  would  be  extended  to  the  proceedings  of  the  Cir- 
cuit Court,"  has  been  often  atfirmed  by  the  Supreme,  and 
followed  by  this  court.  The  jurisdiction  invoked  in  this  case 
is  part  of  the  general  jurisdiction  of  the  Probate  Court  in  the 
administration  of  the  estates  of  deceased  persons.  ^'  If  the 
jurisdiction  of  the  court  extended  over  that  class  of  cases,  it 

Toi.  XXXY  24 


I 


370  Appellate  Courts  of  Illinois. 

Vol.  35.]  Pollard  v.  Rutter. 

was  the  province  of  the  court  to  determine  for  itself  whether 
the  particular  case  was  one  within  its  jurisdiction."  Gardner 
V.  Maroncy,  95  III.  552.  And  whether  the  question  arises 
upon  the  sufficiency  of  the  petition,  or  of  the  proof  to  support 
it,  the  order  of  the  court  can  not  be  collaterally  attacked  for 
want  of  jurisdiction.     Landt  v.  Hilts,  19  Barb.  283. 

It  is  the  same  principle  as  is  applied  in  Miller  v.  Pence,  115 
111.  576,  whore  it  is  held  that  this  court,  where  it  has  juris- 
diction of  the  person,  has  *•  jurisdiction  t6  adjudge  whether 
the  particular  case  involves  a  freehold,  and  so  whether  the  court 
has  jurisdiction  of  the  subject-matter,  and  necessarily,  there- 
fore, if  the  court  should  make  a  mistake  and  adjud^^e  that  no 
freehold  is  involved,  where,  in  fact,  freehold  is  involved,  it 
would  be  but  error,  and  cause  for  reversal  on  appeal  or  writ 
of  error."  For  this  position  is  cited  Bostwick  v.  Skinnen 
80  III.  14:7,  a  case  involving  the  probate  jurisdiction  of  the 
County  Court  of  Cook  County  in  1855. 

The  Cirfeuif  Court  committed  no  error  in  quashing  the  eer- 
ti/orari^  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


John  K.  Pollard 

V. 

David  Rutter. 


Prarfice—Prpliminnrif  Call — Dismissal— -Bill  of  Except  ions-- Amend' 
went — Matters  in  pais. 

1.  Matters  in  pais  may  be  introdaced  into  a  bill  of  exceptions  by  way 
of  amendment,  after  the  term,  and  after  the  lapse  of  the  time  allowed  for 
presenting:  and  filing  the  bill,  if  the  court  was  in  pome^sion  of  snilicient 
memoranda,  or  notes,  to  give  definite  information  as  to  what  the  a<^ual  pro- 
ceedings were;  and  unless  the  contrary  affirmatively  appears,  it  will  be  pre- 
sumed that  the  judge  who  made  the  amendment  was  thus  informed. 

2.  A  court  can  have  no  better  source  of  information  than  its  own  record. 

[Opinion  filed  February  12,  1890.] 
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Polhird  V.  Rutter. 


Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Mr.  M.  S.  BowBN,  for  appellant. 

Messrs.  Flower,  Smith  &  Musgravb,  for  appellee. 

Garnbtt,  J.  This  suit  was  commenced  by  appellee  against 
appellant  before  a  justice  of  the  peace,  and  judgment  rendered 
for  appellee.  The  case  wa^  appealed  to  the  Circuit  Court  by 
appellant,  where  it  was  pending  February  1,  1889,  but  on  that 
day  tlie  ap|ieal  was  dismissed  for  want  of  prosecution,  on  the 
preliminary  or  first  call  of  the  calendar,  in  that  court.  The 
dismissal  was  by  virtue  of  a  recorded  rule  of  the  court,  which 
had  been  printed  among  its  rules  of  practice,  and  was  acces- 
Bible  to  all  the  attorneys  of  the  court.  This  rule  is  not  sub- 
stantially  diflferent  from  the  one  which  was  held  to  be  valid 
in  Hinckley  v.  Dean,  104  111.  630,  and  of  which  the  Supreme 
Court  there  said:  "The  rule  operates  fairly,  equally  and  uni- 
formly on  all  litigants." 

In  the  case  at  bar  the  rule  of  court  was  not  set  out  in  the 
original  bill  of  exceptions,  but  by  order  of  the  Circuit  Court, 
made  in  November,  1889,  and  after  lapse  of  the  time  allowed 
for  filing  a  bill  of  exceptions,  the  bill  was  amended,  and  the 
rnle  appears  by  the  amendment  to  have  been  in  full  force 
when  the  appeal  was  dismissed.  The  power  of  the  Circuit 
Coui*t  to  make  the  amendment,  at  the  time  it  was  made,  is 
denied.  Matters  in  pais  may  be  introduced  into  a  bill  of 
exceptions  by  way  of  amendment,  after  the  term,  and  after 
the  lapse  of  the  time  allowed  for  presenting  and  filing  the 
bill,  if  the  court  was  in  possession  of  sufficient  memoranda,  or 
notes,  to  give  definite  information  as  to  what  the  actual  pro- 
ceedings were.  And  unless  the  contrary  affirmatively  appears, 
it  will  be  presumed  that  the  judge  who  made  the  amendment 
was  thus  informed.     Gebbie  v.  Mooney,  22  111.  App.  372. 

There  could  be  no  better  source  of  information  than  the 
court's  own  record.  The  rule  appearing  to  have  been  spread 
of  record  in  the  Circuit  Court  there  is  no  danger  in  allowing 
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the  amendment  of  the  bill  in  that  resi>ect  It  has  none  of 
that  element  of  uncertainty  which  makes  necessary  the  pro- 
hibition of  snch  amendments  merely  from  the  memory  of  the 
jud^e. 

The  Circuit  Court  committed  no  error  in  following  its  own 
rule. 

The  judgment  is  affirmed. 

Judgment  affirmed* 


I  44      87 

as  3rj  
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i908j^    The  Dueber  Watch  Case  Manufacturing  Com- 
pany 

V. 

Peter  Lapp  et  al. 

SaJes—Set'Off—Digcounts—Neta  Trial —Surprise— Newly  Discovered 
Evidence — JSeg  Ngence, 

1.  A  plaintiff  can  alwajn  avert  the  consequences  of  a  surprise  by  mov- 
in^r  for  a  continuance  or  difliniraingr  his  case,  and  to  proceed  with  the  case 
without  doing  so  waives  the  surprise. 

2.  In  an  action  broufifht  to  recover  for  goodfi  sold,  a  notice  of  set-off 
being  filed  settini;  forth  a  previous  affreement  touching?  discounts,  this  court 
holds  that  io  view  of  such  notice,  the  evidence  introduced  by  the  defendant 
can  not  be  looked  upon  as  a  surprise,  and  that  the  plaintiff  was  negligent 
in  failing  to  produce,  upon  trial,  the  contract  relied  on  by  it. 

[Opinion  filed  February  12,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  R.  W.  Cliffokd,  Judge,  presiding. 

Mr.  R.  B.  Bacon,  for  appellant 

Mr.  H.  MusGHAVB,  for  appellees. 

MoRAN,  J.  Appellant  brought  an  action  to  recover  for 
goods  sold  to  appellees.  Appellees  filed  a  notice  of  set-oS  for 
certain  discounts  or  rebates  on  goods  sold  to  them  by  appel- 
lant ander  an  alleged  contract  or  custom  of  dealing  which 
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had  obtained  between  them.  The  trial  was  npon  the  claim  of 
Bet-off,  and  resulted  in  favor  of  appellees.  As  to  the  facts 
upon  the  qnestion  of  whetlier  appellees  were  entitled  to  any 
set-off,  and  how  much,  there  was  a  conflict  in  the  evidence, 
but  there  was  no  error  of  law  either  in  admitting  or  rejecting 
evidence,  or  in  instructing  the  jury,  and  the  verdict  settled 
the  dispute  of  fact  in  favor  of  appellees. 

Appellant  moved  for  a  new  trial  on  the  ground  that  it  was 
surprised  bj  the  testimony  introduced  by  appellees,  and  that 
it  has  discovered  evidence  since  the  trial  which  would  show 
that  appellees  were  not  entitled  to  the  set-off  allowed  to  them 
by  the  verdict.  The  only  ground  of  surprise  is  that  appel- 
lees testified  to  a  certain  agreement,  which  they  claimed  had 
been  made  by  appellant's  agent  with  them  several  years 
before  the  trial,  and  that  appellant  had  been  allowing  them 
rebate  under  said  agreement  in  all  the  dealings  with  them 
during  the  subsequent  years. 

Appellees  had  stated  in  their  notice  of  set-off,  that  they 
would  prove  that  they  had  dealt  with  appellant  for  many 
years,  and  had,  during  said  time,  purchased  certain  kinds  of 
watch  cases  upon  the  undersljAnding  and  agreement  that  if,  at 
any  time,  appellant  reduced  its  prices  or  increased  its  discounts 
on  such  watch  cases  to  the  retail  trade  a  proportionate  dis- 
count should  be  allowed  to  appellee  on  all  such  goods  as  they 
should  have  on  hand  at  time  of  such  reduction  or  discount, 
and  that  the  goods  sued  for  in  this  case  were  purchased  upon 
such  understanding  and  agreement.  Appellant  had  thus  dis- 
tinct notice  that  appellees  claimed  the  existence  of  such  an 
agreement  or  understanding,  and  were  bound  to  know  that 
they  would  attempt  to  prove  it.  Furthermore,  appellant, 
being  a  corporation,  must  have  known  that  such  a  contract 
-would  have  to  be  shown  to  have  been  made,  if  made  at  all, 
with  its  agent  or  agents  in  the  dealings  with  appellees.  The 
claim  that  appellant  was  surprised  by  appellees'  testimony 
that  the  sale  was  under  an  old  agreement,  when,  as  appellant 
claims,  appellees  knew  such  old  arrangement  had  been  subro- 
gated by  a  new  and  later  one,  must  be  met  by  the  same  answer. 
The  notice  of  set-off  informed  appellant  that  such  was  appel- 
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lees'  claim.  Tlie  real  surprise  in  this  case  seems  to  have  been 
that  ap])enees  introduced  evidence  to  support  their  notice  of 
sot-off,  which  evidence  ap|je1Iant  was  not  able  to  rebut  to  the 
satisfaction  of  the  jury.  Such  a  surprise  the  defeated  party 
sustains  in  most  cases. 

But  the  rule  of  law  with  reference  to  granting  new  trials 
on  the  ground  of  surprise  is  not  as  liberal  in  its  application  to 
plaintiffs  as  to  defendants.  A  plaintiff  can  always  avert  the 
consequences  of  a  surprise  by  moving  for  a  continuance  or 
dismissing  his  case.  To  proceed  with  the  case  is  to  waive  the 
surprise.  The  fact  that  there  was  a  plea  of  get-off  did  not 
prevent  a  motion  to  tlie  court  for  leave  to  dismiss  or  to  con- 
tinue, and  the  court  would  have  acted  upon  such  motion  as 
sound  legal  discretion  should  require. 

If  the  discretion  was  wrongfully  exercised  to  appellant's 
injury,  it  would  be  righted  on  review.  The  plaintiff  can  not 
be  permitted  to  pass  by  the  discretion  of  the  trial  court  with- 
out invoking  it,  and  take  his  chances  on  a  verdict  by  the  jury, 
and  then  require  the  court  to  set  the  verdict  aside  and  give 
Iiim  another  chance  on  the  ground  that  he  was  surprised  by 
defendants'  evidence.  This  is .  clearly  shown  by  the  cases 
cited  in  appellees'  brief. 

As  to  the  newly  discovered  evidence,  it  is  cumulative  in 
character,  and  not  conclusive;  but  the  most  serious  objection 
to  gi'anting  the  relief  sought  on  that  ground  is  the  want  of 
diligence  shown  in  failing  to  have  it  at  the  trial.  It  is 
claimed  that  such  evidence  consists  of  a  contract  between  the 
parties  which  took  the  place  of  the  old  arrangement  between 
them  and  entirely  put  an  end  thereto.  Appellant  had  full 
notice  from  the  notice  of  set-off  filed  long  before  the  trial  that 
it  should  need  just  the  evidence  that  is  said  to  be  found  in 
this  contract,  to  meet  appellees'  claim  that  the  goods  were 
bought  unJer  an  arrangement  that  had  been  of  many  years 
standing. 

Now  its  excuse  for  not  producing  it  at  the  trial  is  not  that 
its  agent,  who  was  attending  to  the  trial,  did  not  know  of  the 
contract  claimed  to  be  the  newly  discovered  evidence,  or  that 
it  was  forgotten  by  him  or  other  agents  of  the  company,  but 


First  District — ^October  Term,  1889.      375 

Penn.  Co.  v.  Backen. 

that  '*it  was  at  the  time  of  the  trial  hereof  at  tlie  home 
office  of  the  plaintiff  in  Newport,  Ecutucky,  and  plaintiff  was 
not  prepared  upon  the  trial  hereof  to  rebut  the  defendants' 
statement/'  etc.  This  not  only  fails  to  show  diligence,  but 
it  shows  absolnte  negligence  in  the  preparation  for  trial 
bj  plaintiff's  agents.  No  excuse  whatever  is  shown  or 
attempted,  for  the  failure  to  inform  plaintiff's  attorney  of  the 
existence  of  this  contract  and  placing  it  in  his  control  to  meet 
the  appellees'  case  as  they  had  put  it  on  paper  in  the  notice 
of  set-off. 

Negligence  such  as  here  appears,  it  has  always  been  held, 
will  defeat  a  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence.  A  party  moving  on  such  ground  '^  must 
show  that  he  has  been  guilty  of  no  negligence  in  not  discov- 
ering and  producing  it  upon  the  former  trial.  The  relaxation 
of  these  rules  would  encourage  litigation,  and  reward  igno- 
rance and  carelessness  at  the  expense  of  the  opposite  party." 
Champion  v.  Ulmar,  70  111.  322. 

We  think  the  affidavits  made  out  no  such  case  as  required 
the  court  below  to  grant  a  new  trial,  and  therefore  no  error 
was  committed  in  refusing  the  same. 

The  judgment  will  be  affirmed. 

Judgment  affi'i'7necL 


The  Pennsylvania  Company 

V. 

Peter  Backes. 

Railroads — Negligence — Personal  Injuries — Crossings — Failure  to  Sig^ 
Hal —  Excessive  Speed  —  Fellow-ServanU  —  Ordinance —  Evidence —  Pre* 
ponderanee — Instructions, 

1.  While  a  jury  is  required  to  act  on  the  preponderance  of  evidence,  a 
preponderance  for  the  appellant  is  not,  in  a  court  of  review,  ground  for 
re7er8al. 

2.  Liability  upon  the  part  of  railroad  companies  for  failure  to  give  fhe 
statutory  signal  is  not  limited  to  injuries  caused  upon  a  crossing,  alone,  but 
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a(po  attaches  where  the  same  occurred  within  a  short  distance  thereof,  but 
still  in  the  highway  aloni?  which  the  tracks  are  laid. 

3.  The  statute  applies  to  cro^iings  in  cities. 

4.  The  statement  of  counsel  in  his  opening  as  to  a  certain  matter  can 
not  be  looked  upon  as  evidence. 

5.  In  an  action  brought  to  recover  from  a  railroad  company,  for  personal 
injuries  alleged  to  have  occurred  through  its  negligence,  this  court  declines, 
in  view  of  the  evidence,  to  disturb  the  verdict  in  behalf  of  the  plaintiff. 

[Opinion  filed  Febrnary  12,  1890.] 

Appeal  from  tlie  Circuit  Court  of  Cook  County;  the  Hon. 
Fbank  Baker,  Judge,  presiding. 

Mr.  Geobqe  Willabd,  for  ap|)ellant. 

Messrs.  Mbrritt  Starr  and  James  B.  Muir,  for  appellee. 

Garnett,  J.  On  December  17, 1887,  appellee  lost  his  arm, 
which  he  charged  in  his  declaration  to  have  happened  through 
appellant's  negligence.  He  was  a  laborer  in  the  employ  of 
the  Star  &  Crescent  Flour  Mills  Company.  The  mill  of  the 
company  is  situated  at  the  southeast  corner  of 'Randolph  and 
West  Water  streets  in  Chicago,  the  west  line  of  the  building 
being  flush  with  the  east  line  of  West  Water  street.  The 
structure  is  115  feet  long,  north  and  south,  having  adjoining 
its  whole  length  on  the  west  a  wooden  shed  about  twelve  feet 
wide,  with  openings  therein  to  receive  wheat  and  coal  from 
freight  cars.  Just  west  of  the  shed,  at  a  convenient  distance 
for  unloading  the  cars,  is  a  switch  track  running  from  Ban- 
dolph  street  south  to  a  point  eighty-seven  feet  north  of  the 
north  line  of  Washington  street,  and  at  that  point  the  switch 
track  connects  with  a  main  track  to  the  west,  laid  north  and 
south  in  West  Water  street.  In  the  switch  track,  opposite 
the  opening  in  the  shed  for  receiving  wheat  from  the  freight 
cars,  was  a  scale  thirty  feet  long,  which  was  used  to  weigh 
the  cars  of  grain.  The  scale  is  278  feet  north  of  the  point 
where  the  switch  track  is  connected  with  the  main  track. 
The  business  of  appellee  was  to  assist  in  moving  the 
freight  cars  upon  the  scale  (that  being  necessary  at  time?, 
when  they  were  left  by  the  switch  engine  partly  or  wholly  oft 
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the  scale  platform),  and  shoveling  the  wheat  from  them  into 
the  shed.  On  the  ti'ial  of  the  ease  evidence  was  given  tend- 
ing to  prove  these  facts:  that  in  the  forenoon  of  the  day  named 
five  cars  were  standing  on.  the  switch  track,  the  north  one 
being  empty,  the  next  two  loaded  with  wheat,  the  next  one 
empty,  the  next  one  loaded  with  coal,  but  none  of  them  beiiig 
coupled  together.  The  situation  of  the  cars  was  such  that 
the  wheat  cars  could  not  be  unloaded  until  the  empty  cars 
were  switched  out,  and  so  Scanlan,  the  foreman  of  the  mill 
hands,  told  Laycock,  the  foreman  of  appellant's  switching 
crew,  that  they  were  blocked  up,  and  asked  him  if  he  "  would 
make  a  switch  for  him— ^thruw  out  a  couple  of  cars."  Laycock 
asked  him  if  the  men  had  quit  work,  and  he  said  they  had. 
As  soon  as  the  engine  came  up  it  was  coupled  to  the  switch  car 
and  then  all  five  of  the  cars  were  coupled;  they  were  drawn 
through  the  switch;  tlie  north  empty  car  was  then  detached 
and  left  on  the  main  track,  and  the  loaded  wheat  cars  were 
put  in  on  the  switch  track.  Tii3  other  empty  car  was  then 
switched  out  and  left  on  the  miin  track,  and  the  engine  with 
the  coal  car  run  south.  W»iile  this  switching  was  going  on 
appellee  and  his  two  co-employes  were  inside  the  mill,  but 
when  the  wheat  cars  had  come  in  upon  the  switch  track, 
Scanlan  told  the  men  to  come  out.  Appellee  seems  not  to  have 
heard  the  order,  but  seeing  his  fellow- workmen  go  he  followed 
them.  The  two  wheat  cars  stood  on  the  track  with  a  space 
of  about  fifteen  feet  between  them,  the  southernmost  lacking 
about  three  feet  of  being  in  position  for  weighing.  Before 
beginning  to  move  that  car  upon  the  scale,  appellee  testified 
that  he  looked  south,  and  there  was  no  car  in  sight.  In  this 
he  is  corroborated  by  the  witness  Ackert,  who  testified  that 
after  the  last  empty  car  was  left  on  the  main  track,  the 
engine  took  a  run  about  a  block  south  of  Washington  street, 
and  by  the  witness  Leonhart,  who  testified  that  when  they 
went  to  work,  the  track  was  clear.  Supposing  the  switching 
was  at  an  end,  appellee  applied  his  bar  to  the  northwest 
wheel  of  the  southernmost  wheat  car,  while  his  companions 
were  working  at  the  wheels  of  the  other  truck.  After  they 
had  been  at  work  in  that  way  from'three  to  five  minutes,  the 
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loaded  car  of  coal,  weighing  from  50,000  to  60,000  pounds 
was  iiDconplcd  and  thrown  upon  the  ewitch  tx'ack  (unattended 
by  a  brakeman),  by  a  kick  from  the  engine,  witli  such  foi*ce 
that  it  struck  the  car  appellee  was  trying  to  move,  and  sent  it 
against  the  other  wheat  car.  By  the  collision,  appellee's  arm 
was  thrown  between  the  cars  and  crushed  so  tliat  am})atation 
thereof  became  necessary.  The  jury  found  defendant  guilty 
and  assessed  the  damages  at  $6,000.  Judgment  was  rendered 
thereon,  and  defendant  appeals. 

Appellant  insists  that  it  is  not  chargeable  with  negligence 
in  this  case,  because  Laycock  and  liis  men  were  acting  in  obe- 
dience to  appellee's  foreman,  who  had  stated  that  the  mill 
hands  had  quit  work.  The  argument  is  that  it  was  reason- 
able for  the  switching  crew  to  suppose  the  workmen  would 
not  resume  work  without  first  giving  notice  to  the  switchmen 
of  their  intention  so  to  do,  and  as  no  such  notice  was  given, 
appellee  procjeded  at  his  own  [leril  (so  far  at  least  as  the  appel- 
lant is  concerned),  if  the  switching  was  done  in  the  usual  way. 
Whether  it  was  done  in  the  usual  way  is  a  |)oint  upon  which 
there  is  a  conflict  in  the  evidence.  But  conceding  that  it  was 
done  as  usual,  there  is  one  feature  of  the  case  which  this  argu- 
ment neglects.  The  I'equost  of  Scanlan  was  to  ''make  a 
switch  for  him — throw  out  a  couple  of  cars."  What  was  meant 
by  that  was  left  for  the  jury  to  spell  out.  But  the  most 
reasonable  construction  is  that  it  was  a  requeit  to  separate 
the  two  loaded  wheat  cars  from  the  rest  of  the  train,  and 
leave  them  on  the  switch  track  where  they  could  be  conven- 
iently unloaded.  If  that  was  the  meaning,  the  service  asked 
for  was  completed  before  the  coal  car  was  kicked  in.  That 
was  the  understanding  of  Scanlan  at  the  time,  for  as  soon  as 
the  wheat  cars  came  up  ho  told  the  men  t  >  go  to  work.  It  is 
not  probable  he  would  have  ordered  them  to  work  in  a  post  of 
such  manifest  danger  if  he  had  supposed  the  switching  was  not 
at  an  end.  By  his  order  to  them  he  said,  as  plainly  as  though 
the  words  had  been  spoken,  '*I  ordered  a  couple  of  cars 
switched  in.  The  work  is  done  and  you  can  now  safely  go 
to  work."  Then  the  disappearance  of  the  engine  and  coal  car 
was  a  circumstance  which  Scanlan  m'ght  well  rely  upon  as 
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indicating  that  Laycock  understood  his  order  in  the  same 
way  and  so  had  hi^uled  the  coal  car  to  some  other  place. 
Whether  that  car  was  loaded  with  coal  for  the  mill  does  not 
distinctly  appear  from  the  evidence.  The  fact  that  it  was 
on  the  switch  with  other  ears  whose  contents  belonged  to  the 
mill  company,  could,  at  most,  only  raise  a  presumption  that  it 
belonged  there.  Bat  there  is  nothing  whatever  to  show  that 
Scanlan  or  any  of  his  men  had  any  notice  that  the  coal  was 
intended  for  the  mill.  They  may  have  supposed  that  it 
was  there  merely  for  convenience  of  the  railway,  and  that  the 
company  had  taken  it  to  its  proper  destination. 

If  the  order  was  to  switch  in  a  couple  of  cars  for  unload- 
ing, the  duty  of  giving  notice  of  further  switching  attached  to 
appellant's  servant.  He  know,  or  could  easily  have  ascer- 
tained, which  of  the  cars  were  loaded,  which  were  empty,  and 
whether  ho  was  expected  to  bring  back  the  coal  car.  If  he 
intended  to  bring  it  back,  without  being  requested  to  do  so, 
he  should  have  given  notice  of  his  intention. 

The  evidence  also  tends  to  show  that  at  the  time  of  the 
injury  to  appellee  the  speed  of  the  coal  car  over  the  switch 
track  exceeded  six  miles  per  hour,  contrary  to  the  ordinance 
of  the  city  of  Chicago,  and  that  the  engine  bell  was  not 
ringing  at  the  time  of  the  injury.  Appellant  says  that  an 
examination  of  the  evidence  will  not  show  a  preponderance  of 
evidence  in  appellee's  favor  on  these  points.  A  jury  is 
required  to  act  on  the  preponderance  of  evidence,  but  in  a 
court  of  review  a  mere  preponderance  of  evidence  for  appel- 
lant is  not  ground  for  reversal.  The  relations  of  the  parties 
were  such,  in  this  case,  th'#t  the  appellant  insists  Backus  and 
itself  were  fellow-servants  of  the  mill  company,  and  that  no 
employe  is  liable  in  damages  to  a  co-employe  of  the  same 
master,  for  injuries  received  through  defendant's  obedience, 
in  the  usual  manner,  to  the  master's  directions.  If  the  prop- 
osition is  true,  the  assumption  that  the  coal  car  was  switched 
in  the  usual  manner  is  one  of  its  necessary  elements,  and  the 
evidence  bearing  on  the  point  is  conflicting,  thereby  leaving 
the  verdict  of  the  jury  conclusive  against  appellant  on  this 
question  of  fact  To  cover  this  point,  appellant  asked  the 
court  to  instruct  the  jury  as  follows: 
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'^  The  jury  are  instracted  tliat  the  plaintiff,  in  undertaking 
the  work  for  the  Star  &  Orescent  Mills  Company,  and  therein 
to  work  on  the  side-track  of  said  company,  assumed  himself 
all  the  risk  of  the  injury  while  working  in  that  capacity, 
which  existed  when  the  business  was  carried  on  in  the  usual 
and  ordinary  way,"  which  the  court  modified  by  writing  at 
the  end  thereof  the  words,  *'and  with  reasonable  care."  With 
that  addition  no  fault  can  be  found.  The  work  might  have 
been  done  in  the  usual  way  and  still  may  have  been  in  reckless 
disregard  of  life.  The  usual  way  may  have  been  to  *'kiek" 
in  the  cars  when  appellant's  servants  were  informed  the 
mill  hands  wore  not  at  work.  But  there  is  no  evidence  tend- 
ing to  prove  that  it  was  usual  to  ^^kick"  a  car  in  after  all  the 
switching  requested  had  been  done.  The  mechanical  execu- 
tion of  the  work  may  have  been  in  the  usual  manner,  and  still 
it  may  have  been  untimel  y.  If  the  car  was  sent  in  without 
notice,  when  notice  should  have  been  given,  the  jury  should 
not  have  been  instructed  so  as  to  excuse  appellant,  without 
reference  to  its  own  neglect. 

The  declaration  consisted  of  four  counts,  the  first  charging 
defendant  with  running  the  car  at  a  high  and  unlawful  rate 
of  speed,  and  with  negligently  driving  the  same  against  the 
plaintiff;  the  second  charging  the  defendant  with  a  violation 
of  that  section  of  the  statute  which  requires  blowing  of  the 
whistle  or  ringing  of  the  bell  at  a  distance  of  eighty  rods 
from  highway  crossings;  the  third  charging  a  violation  of  the 
city  ordinance  in  failing  to  ring  the  bell  or  blow  the  whistle, 
and  the  fourth  charging  that  the  coal  car  was  ruui.ing  at  a 
greater  speed  than  six  miles  an  hour,  contrary  to  the  city  ordi- 
nance. The  court  instructed  the  jury,  at  request  of  plaintiff, 
that  if  they  believed  from  the  evidence  that  plaintiff,  without 
fault  or  negligence  on  his  part,  was  injured  by  the  wrongful 
acts  of  defendant,  as  alleged  in  the  declaration,  they  should 
find  defendant  guilty.  Appellant  complains  of  this  mstrnc- 
tion,  because  it  says  that  the  jury  were  thereby  authorized  to 
find  a  verdict  under  either  the  second,  third  or  fourth  count, 
but  that  the  evidence  shows  neither  the  statute  nor  the  ordi- 
nances apply  to  the  facts  of  this  case.     Two  points  are  made 
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against  the  application  of  the  statute :  1.  That  the  injury 
to  appellee  did  not  happen  on  the  Eandolph  street  crossing. 
2.  That  the  crossing  is  made  by  means  of  a  viaduct,  and  so 
the  statutory  signals  are  dispensed  with.  In  fact,  the  evidence 
tends  to  prove  that  appellee  was  within  a^  very  few  feet  of  the 
south  line  of  Eandolph  street  when  his  arm  was  caught.  We 
think  it  will  not  do  to  say  that  the  statute  furnishes  no  pro- 
tection to  one  who  is  a  trifling  distance  to  one  side  of  the 
crossing,  bnt  still  is  in  the  highway  along  which  the  tracks 
are  laid.  That  liability  for  failure  to  give  the  statutory  signal 
is  not  limited  to  injuries  caused  upon  the  crossing,  is  shown 
by  the  case  of  Norton  v.  Eastern  Railroad  Company,  113 
Mass.  366;  see,  also,  Wakefield  v.  Conn.  &  Pass.  R.  R.  Co., 
37  Vt  330.  As  to  the  second  point,  it  is  suiBcient  to  say  that 
no  evidence  in  the  case  tends  to  prove  that  the  crossing  is  by 
viaduct.  Tlie  statement  of  defendant's  counsel  to  that  effect 
in  opening  the  case  to  the  jury  can  not  be  seriously  consid- 
ered as  evidence. 

If  it  be  said  that  the  statute  does  not  apply  to  street  cross- 
ings in  cities,  we  answer  that  the  contrary  has  been  held  by 
the  Supreme  Court  of  Illinois,  in  Mobile  &  Ohio  R.  R.  Co. 
V.  Davis,  129  111.  146. 

That  appellant  was  bound  to  obey  the  city  ordinances  at  the 
time  and  place  in  qnestion,  we  perceive  no  reason  to  doubt 
Its  tracks,  where  the  injury  occurred,  were  in  a  public  street. 
Appellee  was  rightfully  there.  Such  portion  of  the  street  as 
was  not  occupied  by  the  tracks  and  cars  was  still  a  public  high- 
way, free  to  all  persons.  And  in  the  case  of  appellee,  under 
the  circumstances  shown  by  the  evidence,  he  must  be  regarded 
as  having  implied  license  from  appellant,  so  far  as  such 
license  may  have  been  necossary,  to  be  where  he  was  for  the 
purpose  of  performing  his  duties.  In  cases  of  this  character, 
to  slacken  the  requirements  of  the  ordinance,  which  imposes 
the  duty  of  continuous  ringing  of  the  bell  within  the  city 
limits,  would  leave  scant  security  for  the  lives  of  those  who 
are  situated  as  appellee  was  when  he  was  hurt. 

Counsel  for  appellant  complains  of  the  second  instruction 
given  for  plaintiff,  on  the  ground  that  it  sums  up  all  or  a  num. 
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ber  of  the  facts  whicli  the  evidence  tends  to  prove  on  one  side, 
and  omits  all  on  the  other  side.  Jnet  what  he  thinks  should 
have  been  added  to  the  instruction  is  not  stated  in  his  brief, 
and  upon  examination  of  it,  we  think  it  free  from  any  i*eason- 
able  objection. 

We  do  not  wish  to  be  understood  as  conceding  that  the 
facts  stated  in  this  opinion  created  the  relation  of  fellow-serv- 
ants of  the  mill  company,  between  appellant  and  appellee,  or 
that  appellant  was  not  required  to  exercise  ordinary  and 
reasonable  care  in  switching  the  cars,  although  the  service 
was  requested  by  the  foreman  of  the  mill  hands,  and  the  work 
may  have  been  done  in  the  usual  manner  and  at  the  proper 
lime. 

The  judgment  is  affirmed. 

Judgment  affirmecL 


Thomas  Lord  et  al, 

V. 

Mary  E.  Owen. 


Contracts— Conditions — Breach  —  Constt*uct\on  —  Evidence. — Experts^ 
Damages, 

1 .  Expert  evidence  should  not  be  received  an  to  the  meaning  of  a 
condition  in  a  contnict,  to  understand  which  no  previous  study  or  habit  is 
necessary. 

2.  In  an  action  brouffht  for  the  recovery  of  damages  for  the  breach  of  a 
contract  relating  to  the  manufacture  and  sale  of  a  patent  medicine,  this 
court  holdfl,  in  view  of  the  introduction  of  improper  evidence,  touchinfp  the 
meaning  of  a  certain  term  therein,  and  as  a  basis  for  estimating  damages, 
evidence  as  to  the  sales  and  profits  before  the  making  thereof,  that  the  verdict 
for  the  plaintiff  can  not  stand. 

[Opinion  filed  February  12,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 
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Mr.  Habvet  B.  Husd,  for  appellants. 

Messrs.  William  H.  Sisson,  C.  F.  Goodikg  and  William 
O.  CoppERNOLL,  for  appellee. 

Garnbtt,  J.  Appellee  sned  appellants  in  assumpsit  to 
recover  damages  for  the  breach  of  a  contract,  dated  July  4, 
1876,  the  result  bein^  a  verdict  and  judgment  for  $6,000 
against  appellants,  which  they  now  seek  to  reverse.  Appel- 
lants are  wholesale  druggists,  carrying  on  their  business  in 
Chicago,  and  by  the  contract  sued  on,  appellee  sold  to  them 
the  sole  right  for  ten  years  to  manufacture  and  sell  a  patent 
medicine  known  as  "Owen's  Compound  Fluid  Extract  of 
Buchu,"  of  which  appellee  was  proprietor.  They  agreed  to 
manufacture  the  medicine  from  a  receipt  furnished  by 
appellee,  put  up  in  bottles  made  from  a  certain  mold,  wrap 
the  bottles  in  circulars  printed  from  stereotyped  plates  to  be 
furnished  by  appellee,  to  advertise  and  sell  the  medicine  as 
"  Owen's  Fhiid  Extract  of  Buchu,"  vigorously  push  the  manu- 
facture and  sale  of  the  medicine,  using  all  necessary  and 
proper  means  to  that  end,  and  pay  appellee  $12  for  each  gross 
of  bottles  sold.  It  was  also  agreed  that  upon  the  failure  of 
appellants  to  keep  their  part  of  the  agreement,  all  rights 
thereby  granted  should  cease,  and  on  the  expiration  of  the 
agreement  appellants  should  return  the  plates,  mold  and 
receipt  to  appellee  in  as  good  condition  as  when  received. 

This  suit  was  brought  by  appellee  after  the  expiration  of 
the  ten  years,  the  declaration  charging  that  the  defendant  did 
not  put  up  and  sell  the  medicine  in  bottles  made  from  the 
molds  furnished  them  by  the  plaintiff,  and  did  not  vigorously 
push  the  manufacture  or  sale  of  the  medicine,  and  did  not 
return  to  the  plaintiflE  the  stereotyped  plates,  molds  or  receipt. 
Other  breaches  are  alleged,  but  not  insisted  on  by  the  plaintifiE. 

On  the  trial  the  plaintiflE  was  permitted,  against  the  objec- 
tion of  defendants,  to  introduce  in  evidence  the  opinions  of 
witnesses  as  to  the  meaning  of  the  phrase,  "Vigorously  push." 
A  wholesale  druggist,  called  as  a  witness  by  appellee,  testified 
that  one  of  the  ways  of  "  vigorously  pushing,"  is  advertising  in 
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the  iiew8pa|)ers.  A  newspaper  advertising  agent  testified 
that  his  construction  of  tlio  contract  wonld  be  to  advertise 
freely  in  the  papers.  Both  of  these  witnesses  admitted  that 
advertising  patent  medicines  in  newspapers  was  not  a  cnstom, 
but  depended  on  the  agreement  of  the  parties.  Tliere  was 
no  evidence  that  the  phrase  was  used  in  any  business,  or  that 
it  had  a  technical  signification,  nor  do  the  witnesses  appear  to 
liave  had  any  better  qualification  for  interpreting  it  than  the 
jury.  To  understand  its  meaning  no  course  of  previous  study 
or  habit  was  necessary.  In  such  cases  expert  or  opinion  evi- 
dence should  not  bo  received.  Linn  v.  Sigshee,  67  HI.  75; 
City  V.  McGiven,  78  111.  347;  Baptist  Church  v.  Brooklyn 
Fire  Ins.  Co.,  28  N.  Y.  153;  Keid  v.  Piedmont  &  A.  Life  Ins. 
Co.,  58  Me.  421. 

The  admission  of  this  evidence  was  error.  The  defend- 
ants did  not  pretend  to  have  used  the  newspapers  as  an 
advertising  medium. 

The  court  also  erred  in  allowing  evidence  to  be  given  for 
plaintiff,  to  the  effect  that,  previous  to  1876,  the  medicine  had 
been  advertised  by  posters,  and  printing  on  the  sides  of  walls 
and  fences,  and  in  books,  fancy  cards,  tin  signs,  card  and 
board  signs,  nailed  up,  and  on  banners  carried  around  the  street 
by  boys.  The  reasonable  inference  from  the  admission  of 
this  evidence  was,  that  the  court  regarded  that  kind  of  push- 
ing as  a  ^'  proper  means  to  that  end,"  and  as  the  defendants 
did  not  pursue  the  same  course,  the  conclusion  was  easily 
reached  that  they  had  broken  their  contract  For  the  pur- 
pose  of  furnishing  a  basis  to  estimate  the  damages,  the 
])]aintiff  offered  evidence  of  the  amount  of  sales  of  the  medi- 
cine, and  profits  thereon,  before  the  contract  in  suit  was  made. 
The  evidence  was  objected  toby  the  defendants,  the  objection 
was  overruled,  and  they  excepted.  No  other  evidence  could 
have  been  relied  upon  by  the  jury  in  returning  a  verdict  for 
$6,000.  The  law  does  not  recognize  that  method  of  estimating 
damages.  '^  Past  success  in  the  same,  or  a  similar  enterprise 
will  not  do.  Conditions  may  not  always  be  the  same."  Union 
Refining  Co.  v.  Barton,  77  Ala.  148;  Masterton  v.  Village  of 
Mt.  Vernon,  58  N.  Y.  391;  Hair  v.  Barnes,  26  111.  App.  580. 
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The  only  substantial  damage  proved  was  in  the  failure  to 
return  the  stereotyped  plates.  Their  value  was  proven  to  be 
$84  only,  and  beyond  that,  we  are  unable  to  discover  anything 
in  the  record  to  'support  a  verdict  for  substantial  damages. 
The  amount  found  by  the  jury  is  oppressive  and  is  manifestly 
built  upon  the  theory  that  the  defendants  were  required  by 
the  terms  of  their  contract  to  use  the  newspapers  freely,  and 
to  employ  the  various  other  methods  of  advertising  described 
by  plaintiff's  witnesses.  Had  they  done  so,  the  conjecture  was. 
that  the  sales  would  have  been  large  enough  to  pay  the  sum 
of  $6,000  as  royalty  to  the  plaintiff,  over  and  above  what  she 
actually  received.  But  as  tlie  law  demands  something  more 
definite  than  guessing  in  such  cases,  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Meveraed  and  vemcmded. 


James  E.  Miller  et  al. 

V. 

E.  T.  Scoville  et  al.,  for  use,  etc. 

Qarmshmtni—Whtre  Amount  is  Payable  upon  Certificate  of  Another — 
Failure  to  Produce —  Waiver. 

1.  The  contingency  that  will  render  a  debt  not  garnishable  must  be  one 
that  affects  the  debt  itself,  and  not  the  amount  of  it,  or  the  time  or  manner 
of  payment. 

2.  Where  all  that  remains  to  be  done  is  to  make  such  calculations  as  are 
necessary  to  ascertain  the  amount  due,  the  indebtedness  is  sufficiently  cer- 
tain for  the  purpOHe  of  garnishment. 

3.  Upon  an  appeal  from  a  judgment  against  a  certain  firm  as  garniRhee$i, 
it  being  contended  by  it  that  a  given  percentage  of  the  contract  price 
was  not  under  a  contract  duly  entered  into,  to  be  paid  the  attachment 
debtors  until  the  engineer  of  the  railroad  in  question  should  certify  in 
writing  that  their  work  was  completed,  this  court  holds  that  the  debt  which 
was  owing  from  the  garnishees  under  the  contract  referred  to  was  liable  to 
garnishment  notwithstanding  the  fact  that  at  the  date  of  filing  its  answer 
the  certificate  from  the  engineer  had  not  been  presented,  and  furthermore 
that  the  production  thereof  was  duly  waived  by  certain  acts  of  the 
garnishees. 

YolXXXY  » 
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[Opinion  filed  February  19, 1890.] 

Appeal  from  tlie  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding.  • 

Messrs.  Smith  &  Pence  and  John  Maynabd  Hablan^  for 
appellants. 

Mr,  W.  W.  GuRLET,  for  appellees. 

MoRAN,  J.  This  is  an  appeal  from  a  judgment  rendered 
against  appellants  as  garnishees.  Appellants,  constituting  the 
firm  of  Miller,  Loomis  &  Gill,  had  entered  into  a  written  con- 
tract with  the  firm  of  Seoville,  Warkley  &  Melville,  the 
attachment  defendants,  for  certain  work  to  be  performed  by 
the  latter  firm  on  the  Chicago,  Santa  Fe  &  California  Rail- 
road. From  the  garnishees'  answer,  which  was  tiled  January 
4,  1888,  and  stated  said  contract  in  etfect,  it  appeared 
that  it  was  agreed  that  Miller,  Loomis  &  Gill  should  retain 
out  of  the  amount  earned  on  the  contract  ten  per  cent  of 
the  same  until  the  contract  should  he  completed,  and  the 
engineer  of  the  railroad  should  so  certify  in  writing,  and  that 
the  engineer  had  not,  at  the  time  of  tiling  said  answer,  certi- 
tied  in  writing  or  otherwise  that  said  contract  had  been  com- 
pletely performed  on  the  part  of  said  attachment  defendants. 
On  the  trial  it  was  shown  that  the  work  provided  for  in  said 
contract  was  completed  in  December,  1887,  before  the  com- 
mencement of  tliis  action,  and  that  there  was  then  owing 
therefor  to  the  attachment  defendants  $8,812.39,  for  which, 
liDwever,  no  final  estimate  of  the  engineer  was  made,  until 
April  20,  1888-  No  certificate  of  the  engineer  that  the  work 
had  been  completely  performed,  was  ever  made  out  or 
presented  to  the  garnishees.  Judgment  went  against  the 
garnishees  for  the  amount  above  stated,  and  it  is  now  con- 
tended, as  a  ground  for  reversal,  that  at  the  date  of  the  service 
of  the  attachment  writ,  and  of  the  filing  of  the  answer,  tlie 
claim  of  the  attachment  defendants  against  the  garnishees  was 
of  so  uncertain  and  contingent  a  nature,  that  it  was  not  sub- 
ject to  garnishment. 
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The  contingency,  it  is  argued,  which  was  to  render  the  debt 
due  and  certain,  was  obtaining  the  engineer's  certificate  that 
the  contract  was  performed,  and  until  that  was  produced  it 
could  not  be  known  that  appellants  were  indebted  at  all.  The 
vice  in  that  argument  lies  in  the  assumption  that  the  certif- 
icate of  the  engineer  created  the  debt  from  appellants  to  the 
firm  which  executed  the  work.  The  words  of  the  contract 
relating  to  the  final  payment  are,  "  party  of  the  second  part 
hereby  agrees  that  whenever  this  contract  shall  be  completely 
performed  on  the  part  of  the  said  party  of  the  first^part,  and 
the  engineer  has  certified  the  same  in  writing,  the  said  party  of 
the  second  part  shall,  within  ten  days  thereafter,  pay  to  the 
said  party  of  the  fir3t  part  any  remaining  sums  due  for  the  said 
work  according  to  this  contract."  This  makes  the  certificate 
relate  to  the  time  when  the  dei)t  shall  be  discharged;  not  to  the 
creation  of  it.  The  performance  of  the  work  under  the  con- 
tract created  the  debt  between  the  parties,  but  its  collection 
by  action  might  not  be  enforced  till  tlie  certificates  should  be 
produced,  or  a  legal  excuse  for  its  non-production  shown, 
The  contingency  that  will  render  a  debt  not  garnishable  must 
be  one  that  affects  the  debt  itself,  and  not  the  amount  of  it  or 
the  time  or  manner  of  payment. 

The  attachment  defendants  might  not  be  able  to  maintain  an 
action  to  recover  the  money,  because,  though  the  debt  existed, 
the  event  had  not  yet  happened  which  m  ide  it  due^  but  the 
right  of  garnishment  extends  not  only  to  debts  due,  but  to 
debts  "  which  shall  thereafter  become  due,"  that  is,  become 
dne  after  the  service  of  the  writ.  Now,  in  this  case  it  is  clearly 
shown  that  the  work  was  completed.  There  had  been  no 
estimate  to  definitely  fix  the  amount  earned,  but  it  is  not  con- 
tended that  would  relieve  the  debt  from  garnishment.  All 
authorities  agree  that  where  that  which  remains  to  be  done 
is  only  to  make  such  measurements  or  calculations,  as  will 
ascertain  the  amount,  the  indebtedness  will  be  regarded  as 
safEciently  certain  for  the  purpose  of  garnishment.  Now, 
snppose  that  the  answer  in  this  case  had  stated  the  exact  facts 
as  they  existed  at  the  time  it  was  filed,  i,  e.,  that  the  work 
mentioned  in  the  contract  had  been  completed,  that  the  money 
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to  be  paid  therefor  had  been  earned  by  the  attachment  defend- 
ants, bat  that  said  money  was  not  yet  due  or  payable  fgr  the 
reason  that  the  engineer's  certilicate  that  the  work  was  com- 
pleted had  not  yet  been  presented,  and  the  garnishees  were 
unable  to  say  when  it  would  be;  conld  it  be  fairly  contended 
that  on  such  an  answer  the  garnishees  should  be  discharged? 
If  so,  the  principal  debtor  could,  in  all  such  cases, easily  defeat 
the  garnishing  creditor  from  subjecting  money  eaiTied  under 
the  contracts  containing  similar  provisions,  to  the  payment  of 
his  debt,  by  simply  omitting  to  obtain  the  required  certificate. 

It  must  be  noted  that  the  work  is  admitted  to  have  been 
done.  A  refusal  of  the  certificate,  if  applied  for,  would  be 
unreasonable,  and  constitute  such  fraud  as  would  authorize  a 
judgment  without  the  certificate;  then  is  it  not  more  reason- 
able to  say  that  the  debt  may  be  shown  to  be  due  by  showing 
a  waiver  of  the  certificate,  or  that  it  is  unreasonably  witliheld, 
and  that  the  debt  itself  is  not  affected  by  such  certificate,  but 
only  the  time  of  payment? 

"While  it  may  be  true,  as  counsel  contends,  that  the  liability 
of  the  debtor  is  no  greater  as  garnishee  than  in  a  suit  by  his 
creditor  against  him,  yet  this  proposition  is  to  be  understood 
as  having  reference  to  the  nature  of  the  indebtedness.  By  the 
statute,  garnishee  proceedings  will  tie  up  a  debt  and  render  it 
subject  to  the  attaching  creditor's  lien  when  due,  which  could 
not  be  sued  for  by  the  principal  debtor,  because,  in  order  to 
maintain  his  action  the  debt  must  be  wholly  due. 

Whore  a  contractor  had  done  work,  the  payment  for  which, 
by  the  terms  of  the  contract,  was  to  be  made  on  the  estimate 
and  certificates  of  an  engineer,  and  then  nothing  further  to  be 
done  by  the  contractor  to  entitle  him  to  be  paid,  it  was  held 
that  the  fact  that  the  engineer's  estimate  and  certificate  had 
yet  to  be  made,  was  not  a  contingency  which  prevented  the 
party  for  whom  the  work  was  done  from  being  charged  as 
garnishee  of  the  contractor.  Ware  v.  Gowen,  65  Me.  634; 
Drake  on  Attachment,  Sec.  552. 

We  conclude,  therefore,  that  the  debt  which  was  owing 
from  the  garnishees  nnder  the  contract  in  this  case  was  liable 
to  garnishment  notwithstanding  the  fact  that  at  the  date  of 
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filing  the  answer  the  certificate  from  the  engineer   had  not 
been  presented. 

The  evidence  shows  that  subsequent  to  the  filing  of  the 
answer,  and  prior  to  the  trial,  the  garnishees  offered  to  pay 
the  aniountdue  to  the  principal  debtor  without  the  production 
of  the  certificate  from  tlie  engineer  that  the  work  had  been 
completed.  This,  taken  in  connection  with  other  circumstances 
shown  by  the  evidence,  justified  the  trial  judge  in  finding  as 
he  did,  that  the  production  of  the  written  certificate  was 
waived.  The  finding  and  judgment  of  the  trial  court  were  in 
accordance  with  the  facts  and  the  law,  and  will  therefore  be 
affii'med.  Judgment  affirmed. 


Lewis  A.  Conwell 

V. 

John  B.  Inderrieden. 


Sales — Evidence —  Weight  of— Practice — Judgment. 

1.  In  the  exiimination  of  alle^red  errors  in  findings  by  trial  conrts,  courts 
of  review  will  be  bound  thereby  unless  it  can  be  seen  that  the  same  are 
manifestly  af^ainst  the  weight  of  the  evidence. 

2.  Where  no  question  of  law  intervenes,  the  finding  of  a  judge  in  a 
trial  at  law,  where  the  evidence  is  conflicting,  stands  just  as  a  verdict  of  a 
jury  where  there  have  been  correct  ins  tractions. 

3.  This  court  does  not  fail  to  examine  the  evidence  in  records  in  cases 
of  this  character. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
SiCHABD  W.  Clifford,  Judge,  presiding. 

Messrs.  Rich  &  Stone  and  W.  J.  Dukham,  for  appellant. 

Messrs.  Peckham  &  Bbowk,  for  appellee. 

I^er  Cu7*iam.  This  action  was  brought  to  recover  for  cer- 
tain canned  pumpkin  known  as  "Wyoming  Pumpkin."  The 
case  was  tried  by  the  court  without  a  jury,  and  as  the  court 
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held  all  the  propositions  of  law  reqnested  by  appellant,  the 
question  presented  here  is  purely  one  of  fact. 

There  is  a  conflict  of  evidence  between  appellant  and  appel- 
lee as  to  what  occurred  when  a  sample  can  of  the  goods  in 
controversy  was  exhibited  to  defendant  and  also  conflict  as  to 
whether  one  Steiuier,  in  directing  the  goods  to  be  shipped 
from  Philadelphia  to  appellee  at  Chicago,  was  acting  as  the 
agent  of  appellant  or  of  appellee;  and  there  is  a  conflict  of 
evidence  as  to  the  quality  and  value  of  the  goods  shipped. 
Appellant  strenuously  argues  that  on  all  these  issues  the  pre- 
ponderance of  the  evidence  is  with  him,  and  that  the  court 
below  found  the  facts  incorrectly. 

The  invariable  rule  which  controls  courts  of  review  in 
examination  of  alleged  errors  in  findings  by  the  trial  court  is, 
that  the  finding  by  the  trial  Judge  is  conclusive  unless  it  can 
be  seen  that  it  is  manifestly  against  the  weight  of  evidence. 
Where  no  question  of  law  intervenes,  the  finding  of  a  judge 
in  a  trial  at  law  where  the  evidence  is  conflicting,  stands  just 
as  a  verdict  of  a  jury  where  there  have  been  correct  instruc- 
tions. Now,  if  this  case  had  been  tried  by  a  jury,  and  counsel 
could  find  no  fault  with  the  instructions  given  by  the  court,  they 
would  hardly  argue  that  the  verdict  was  not  supported  by  the 
evidence.  When  we  say  that  we  are  bound  by  the  finding  of  the 
trial  court  where  the  evidence  is  conflicting,  and  the  evidence 
does  not  clearly  preponderate  against  the  finding,  it  must  not 
be  understood  that  we  do  not  examine  the  evidence  contained 
in  the  record  with  care.  We  have  carefully  read  and- consid- 
ered the  evidence  in  this  case,  and  so  far  from  reaching  the 
conclusion  pressed  upon  us  by  counsel,  that  the  court  found 
contrary  to  the  facts,  we  are  led  to  the  opinion,  tlie  finding  of 
the  court  upon  all  the  issues  of  fact  is  in  accordance  with  the 
evidence,  and  fairly  and  fully  supported  by  it. 

Without,  then,  in  this  ca8e,applying  the  rule  as  to  the  pre- 
sumptions in  favor  of  the  finding  of  the  trial  court,  bat 
upon  our  own  conclusions  on  the  evidence,  we  are  compelled 

to  affirm  the  judgment. 

Judgment  afirmed. 
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Edward  Kraemer 

V. 

Gust  A  V  Leister. 

Master  and  Servant  — Contract  of  Service  —  Wages  — Recovery  of-~ 
Default — Motion  to  Set  Aside — Affidavit — Propositions  of  Law, 

1.  It  is  proper  after  judfirment  to  refuse  a  proposition  of  law. 

2.  In  an  action  brought  to  recover  a  balance  claimed  to  be  due  on 
account  of  wages,  this  court  declines,  in  view  of  the  evidencei  to  interfere 
with  the  judgment  for  the  plaintiff. 

[Opinion  filed  March  10, 1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gbinnell,  Jud^e,  presiding. 

Messrs.  Kubrns  &  Mott,  for  appellant 

Messrs.  Kbaus,  Maybb  &  Stbix,  for  appellee. 

Gabnett,  J.  This  action  was  commenced  before  a  justice 
of  the  peace,  on  this  agreement : 

**  Articles  of  agreement  made  between  Edward  Kraemer, 
party  of  the  first  part,  and  Gustav  Leister,  party  of  the  second 
part,  both  of  the  city  of  Chicago,  county  of  Co6k  and  State 
of  Illinois.  In  cousidei^ation  of  the  sum  of  one  dollar  in  hand 
paid  by  Gustay  Leister  to  said  Edward  Kraemer,  the  said 
Edward  Kraemer  promises  to  pay  to  the  said  Gustav  Leister 
the  sum  of  $400  one  year  after  date  hereof,  and  $200  one 
year  and  six  months  after  the  date  hereof.  The  said  Gustav 
Leister  agrees  during  one  year  after  the  date  hereof  to  assist 
and  attend  faithfully  to  the  business  of  the  said  Edward 
Kraemer  according  to  his  direction.  In  witness  whereof 
both  parties  have  signed  their  names  hereto.  Given  Chi- 
cago, May  11,  A.  D.  1887. 

^^  Edwabd  Kbaemeb, 
"Gustav  Leisteb.'' 
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Tho  action  was  brought  by  appellee  May  23,  188S,  to 
recover  a  balance  of  $135  remaining  unpaid  on  the  $:^0 
installment.  An  erasure  appeared  upon  the  face  of  the 
paper,  but  it  was  admitted  in  evidence  upon  the  testimony  of 
appellee  that  such  erasure  was  made  before  the  execution  of 
the  instrument.  Two  defenses  were  set  up:  1,  that  upon  an 
accounting  between  the  parties,  after  the  making  of  the  con- 
tract, there  was  found  to  be  due  appellant  from  appellee,  on 
other  transactions,  the  sum  of  $346.50;  2,  that  the  contract 
when  signed,  required  appellee  to  work  for  appellant  one 
year  and  six  months  from  its  date;  that  the  words,  ^^and  six 
months"  had  been  erased  by  drawing  over  them  heavy  ink 
lines,  after  the  execution  of  the  contract,  without  appellant's 
knowledge  or  consent,  and  that  appellee  wrongfully  left 
appellant's  service  at  the  expiration  of  the  year. 

There  was  a  judgment  before  the  justice  in  appellee's  favor, 
from  which  Kraenier  appealed  to  the  Circuit  Court.  While 
pending  there,  a  judgment  was  entered  against  appellant,  no 
defense  being  made  by  him.  To  induce  the  court  to  set  aside 
that  judgment,  appellant  made  and  tiled  an  affidavit  setting  up 
the  particulars  c»f  his  defense.  The  judgment  was  set  aside 
and  the  case  subsequently  tried  by  the  court  without  a  jury 
and  judgment  given  for  appellee. 

In  the  affidavit  no  mention  was  made  of  the  erasure  in  the 
instrument  sued  on,  nor  of  any  agreement  by  appellee  to  serve 
appellant  for  eighteen  months;  and  in  setting  forth  thereia 
the  items  of  the  account  between  the  parties,  only  one  item  of 
appellant's  credits  agreed  in  amount  with  what  he  testified  to 
on  the  trial  in  the  Circuit  Court,  and  that  item  appellee  him- 
self admitted.  The  total  of  the  credits  claimed  by  appellant 
in  his  affidavit  was  $173.50  less  than  the  total  testified  to  by 
him  at  the  trial. 

In  giving  his  evidence,  his  eflforts  at  explanation  related 
solely  to  the  items  of  the  alleged  account,  but  he  made  no 
explanation  of  his  failure  to  state  in  the  affidavit  that  there 
had  been  an  agreement  for  eighteen  months'  service  and  that 
the  written  contract  had  been  altered  so  as  to  reduce  the  time 
to  one  year.     Clearly  the  production  of  the  affidavit  imposed 
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upon  appellant  a  heavy  burden.  Whether  his  attempt  to 
explain  these  widely  divergent  statements  was  successful  or 
not  was  a  question  for  the  trial  court,  and  with  its  determination 
thereof  we  are  not  disposed  to  interfere.  What  appellant 
relies  upon  as  corroborating  evidence  we  think  not  suflBcient 
to  warrant  any  different  conclusion. 

The  proposition  of  law  which  was  submitted  by  appellant 
to,  and  refused,  by  the  court,  was  not  submitted  until  after 
judgment  rendered.  Tlie  statute  only  permits  such  proposi- 
tions to  be  submitted  upon  the  trial.  After  judgment  it  is 
no  error  to  refuse  a  sound  proposition  of  law.  The  judgment 
is  affirmed.  Judgment  affirmed. 


George  F.  Baldwin  et  al. 

V. 

J.  Q.  Ferguson  et  al.,'for  use,  etc. 

Attachment — Garnishment — Affidavit — Bond — Judgment — Action. 

1.  The  requirements  of  the  statute  concerninir  attachments,  that  notice 
to  a  defendant  upon  whom  personal  service  can  not  be  had,  shall  be  pub- 
lished in  a  newspaper,  and  a  copy  thereof  mailed  to  him,  are  jurisdictional, 
and  the  record  roust  affirmatively  show  jurif<diction  where  it  is  based  upon 
pablication,  or  it  is  void  collaterally.  Mailing  in  such  cases  is  as  indispen- 
sable as  the  publication. 

2.  An  affidavit  setting  forth  that  a  defendant's  residence  two  years  before 
the  making  thereof,  was  at  a  place  from  which  he  had  departed,  is  no  evi- 
dence that  his  residence  is  there  at  the  time  the  affidavit  is  made. 

3.  A  judgment  is  void  as  to  a  person  made  a  party  defendant  to  attach- 
njent  proceedings  subsequent  to  the  institution  thereof,  an  amended  affi- 
davit, but  no  bond,  being  filed. 

4.  The  fact  of  the  release  by  a  defendant  of  all  errors  that  intervened 
touching  a  void  judgment  against  him,  can  not  operate  to  bind  a  garnishee 
whose  liability,  being  statutory,  is  not  dependent  upon  the  favor  of  defend- 
ant. 

5.  Cretlits  due  to  several  persons  jointly  can  not  be  recovered  in  pro- 
ceedings against  a  part  of  them  only. 

6.  However  numerous  may  be  the  defendants  in  an  action,  the  steps  by 
which  jurisdiction  over  them  respectively  is  obtained,  are  several  as  to 
ench. 


35  393 

60  S44 

60  624 

61  289, 


394  Appellate.  Courts  of  Illinois. 

Vol.  35.]  Baldwin  v.  FerKUsoa. 

[Opinion  tiled  October  23,  1890.] 

Appeal  from  the  Saperior  Court  of  Cook  County;  tlie 
Hon.  Ellioit  Anthony,  Judge,  presiding. 

Messrs.  Dupeb,  Judah  &  Willaed,  for  appellants. 

Mr.  D.  M.  KiRTON,  for  appellees. 

Gary,  J.  This  is  a  snit  commenced  by  Carr  against  Fergu- 
son et  al.,  in  attachment,  and  the  appellants  were  snmmoDed 
as  garnishees.  The  court,  trying  the  case  without  a  jury, 
found  that  the  apj^ellants  were  indebted  to  tlie  appellees,  and 
rendered  a  judgment  accordingly  for  the  use  of  Carr. 

As  the  judgment  is  to  be  reversed  upon  other  grounds,  it 
is  not  now  necessary  to  inquire  whether  the  evidence  supports 
the  finding.  The  original  affidavit  was  tiled  October  11, 1886, 
and  alleged  that  Nceld,  one  of  the  appellee^,  resided  at 
Chicago,  in  the  county  of  Cook,  and  had  departed  from  the 
State. 

October  2,  1888,  under  leave  to  make  Goodbody,  one  of 
the  appellees,  a  defendant  in  the  suit,  which  before  he  had 
not  been,  an  amended  affidavit  for  attachment  was  filed  which 
repeated  the  allegation  that  Neeld  had  departed  from  this 
State,  and  also  alleged  that  ''his  place  of  residence  at  the  date 
of  the  issuing  of  the  original  writ  was  Chicago,  Ills." 

No  new  bond  was  then  filed.  The  writ  of  attachment 
which  was  then  (October  2,  1888,)  issued,  was  therefore 
issned  upon  an  affidavit  which  stated  where  the  residence  of 
Neeld  was  tw«)  years  earlier,  and  without  any  bond  as  to 
Goodbody.  We  all  agree  that  the  court  had  no  jurisdiction 
to  enter,  as  it  did,  judgment  by  default  against  Neeld, 

It  is  necessary  under  the  statute,  Sec.  22,  Attachments,  that 
notice  to  a  defendant  upon  whom  personal  service  can  not  be 
liad,  sliall  not  only  be  published  in  a  newspaper,  but  a  copy  of 
the  notice  must  be  mailed  to  him.  Both  of  these  prerequi- 
sites are  jurisdictional.  Thormeyer  v.  Sisson,  83  111.  188. 
And  the  record  must  affirmatively  show  jurisdiction,  where  it 
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is  based  upon  publication,  or  it  is  void  collaterally.  Haywood 
V.  Collins,  60  III.  328.  When  the  statute  adds  mailing  to 
jmblication,  one  is  as  indispensable  as  the  other.  Werner  v. 
Weruer,  30  111.  App.  159. 

The  record  ])roper  is  silent  as  to  whether  a  notice  was 
mailed  to  Neeld  or  not,  but  on  the  trial  of  the  issue  between 
the  appellees  and  appellants  there  was  evidence  of  such  mail- 
ing to  him  at  Chicago.  Now  the  probability  that  a  defend- 
ant will  receive  a  notice  mailed  to  him  at  his  place  of  residence 
is  much  greater  than  that  lie  will  see  a  notice  published  in  a 
newspa|)er  at  another  place,  and  an  alle^ration  in  an  affidavit 
that  his  residence  two  years  earlier  was  at  a  place  from  which 
he  had  departed,  is  no  evidence  that  his  residence  is  there  at 
the  time  the  affidavit  is  made. 

The  principle  on  which  Campbell  v.  McCahan,  41  111.  45, 
and  Foster  v.  Illinski,  3  111.  App.  345,  were  decided,  makes 
such  an  uncertainty  fatal. 

The  majority  of  the  court  are  also  of  the  opinion  that  the 
judgment  as  to  Goodbody  was  void,  because  as  to  him  there 
was  no  bond.  '^  Every  attachment  issued  without  a  bond  and 
affidavit  taken,  is  hereby  declared  illegal  and  void,  and  shall 
be  dismissed."     Sec.  5,  Attachments. 

However  numerous  may  be  the  defendants  in  an  action,  the 
steps  by  which  jurisdiction  over  them  respectively  is  obtained 
are  several  as  to  each.  The  subjection  of  each  to  the  action 
of  the  court  depends  upon  what  has  been  done  as  to  him,  and 
ijot  upon  the  standing  which  others  may  have.  If  the  pro- 
ceedings which  touch  him  would  have  been  void  had  he  been 
sole  defendant,  they  are  not  validated  as  to  him  by  their 
effectiveness  as  to  others.  The  provision  in  Sec.  28  of  the 
act  for  amendment  in  case  of  '^  insufficiency "  of  the  bond, 
does  not  extend  to  a  case  of  no  bond  at  all.  After  judg- 
ment in  the  original  action  by  Carr  against  the  appellees, 
by  leave  of  the  court  a  new  bond  was  tiled  by  Carr,  in  which 
Goodbody  was  one  of  the  obligees;  but  if  the  view  above 
stated  is  correct,  such  action  was  of  no  avail. 

At  the  second  term  after  the  judgment  was  entered  against 
the  appellants,  Neold  appeared  in  the  Superior   Court,  and 
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released  all  errors  that  might  have  intervened  in  entering  thd 
judgment  against  him  six  months  before. 

What  might  be  the  eifect  of  this  between  him  and  Carr  it 
is  not  necessary  to  consider.  But  the  liability  of  the  appel- 
lants, if  any  there  be,  as  garnishees,  is  statutory,  and  not 
dependent  upon  the  favor  of  Neeld  toward  either  of  the 
parties. 

If  the  judgment  against  Neeld  was  void,  no  act  of  his  could 
make  it  binding.  *'A  confirmation  of  a  void  thing  avails  noth- 
ing." See  authorities  cited  in  Wui-ster  v.  Keitzinger,  5  111. 
App.  112. 

The  want  of  jurisdiction  over  Neeld  and  Goodbody,  the 
appellants  had  a  right  to  insist  upon.  Pierce  v.  Carleton,  12 
111.  358;  Empire  Co.  v.  Macey,  115  111.  390. 

Such  want  of  jurisdiction  over  them  made  the  judgment 
of  Carr  against  all  the  appellees,  in  effect,  a  judgment  only 
against  the  appellees  other  than  Neeld  and  Goodbody.  Cred- 
its due  to  several  jointly  can  not  be  taken  on  proceedings 
against  only  a  part  of  them.  Drake  Att,  Sec.  567  et  seq.; 
Waples  Att.  205. 

The  garnishee  would  not  be  protected,  even  by,  payment 
under  such  proceedings,  against  a  subsequent  suit  by  all  the 
joint  creditors.     Hawes  v.  Waltham,  18  Pick.  451. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Jie  versed  and  remanded. 


Union  National  Bank  op  Chicago 

V. 

John  W.  Goetz  et  al. 

Tfisotvency — Partnership— Banks — Establishment  cf  Credit — Frau^U' 
lent  Statements — Trust  Fund — Confusion — Ident\fieation — Practice — Ju" 
risdiction. 

1.  Before  equity  can  chargfo  M  trastee  one  who  has  obtained  title  to 
goods  from  the  vendor  by  frnnd.  not  only  must  the  fraud  be  shown, 
but  it  must  also  appear  that  the  parties  are  in  such  a  situation  that  a  rescis- 
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Rion  of  the  fraudulently  induced  contract  can  be  effected.  The  effect  of  a 
rescission  nuiRt  be  to  restore  the  status  quo, 

2.  Where  goods  can  not  be  reclaimed  through  the  intervention  of  rights 
of  third  parties,  or  the  identity  thereof  has  been  lost,  the  vendor  is  not  con- 
fined to  the  terms  of  the  fraudulent  contract  for  a  remedy,  but  miy  disre- 
gard the  same  and  recover  damages  for  the  consequences  of  the  fraud  as  a 
substantive  cause  of  action,  and  where  money  is  obtained  oy  fraud  or  under 
a  fraudulent  contract,  it  may  be  recovered  at  law  in  an  action  for  money 
had  and  received,  and  the  facts  which  will  prevent  the  decaived  party  from 
reclaiming  the  title  tb  goods  at  law,  will  prevent  him  also  in  equity, 
and  unless  the  goods  can  be  identified  in  the  hands  of  the  vendee,  or  the 
money  can  bs  clearly  and  distinctly  trace  I,  conditions  do  not  exist  which 
permit  the  resumption  of  title  by  the  defrauded  party,  and  authorize  a  court 
of  equity  to  restore  the  goods  or  money  as  [Property  the  title  to  which  never 
passed,  and  which  the  perpetrator  of  the  fraud  held  as  trustee  for  the 
defrauded. 

8.  In  such  cases  the  jurisdiction  of  courts  of  law  and  courts  of  equity  is 
concurrent,  and  the  principles  upon  which  they  proceed  is  identical. 

4.  Upon  a  bill  Hied' for  a  pp^^ific  lien  upon  the  general  assets  6i  an  insolv- 
ent firm  for  money  lo-ined  upon  alleged  fraudulent  representations  made 
by  it  from  time  to  time  as  to  its  business,  for  the  purpose  of  establishing  a 
credit,  the  bill  declaring  that  the  fund  in  question  oin  not  be  identified  or 
traced,  this  court  declines,  in  view  thereof,  to  interfere  with  a  decree  deny- 
ing the  relief  prayed. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  tlie  Superior  Court  of  Cook  County;  the 
Hon.  EoBEBT  Jahieson,  JudgCy  presiding. 

A  bill  was  filed  by  John  W.  Goetz  against  his  partner, 
Louis  TV.  Keiss,  asking  for  a  dissolution  of  partnership  and  a 
winding  up  of  the  firm  affairs,  the  firm  being  insolvent,  the 
appointment  of  a  receiver,  etc.  A  receiver  was  appointed, 
and  on  the  application  of  the  Union  National  Bank  it  was 
made  a  party  to  the  suit  with  leave  to  answer  and  tile  a  cross- 
bill.    Tlie  cross-bill  filed  alleges  in  substance  as  follows : 

That  on  January  22,  1888,  the  defendants  Goetz  and  Reiss 
were  and  for  a  long  time  prior  had  been  partners  in  business 
in  the  city  of  Cliicago,  under  the  firm  name  of  John  W. 
Goetz  &  Co.,  and  that  the  complainant  during  the  same  time 
was  and  still  is  engaged  in  the  business  of  banking,  and  is  a 
corporation  organized  under  the  laws  of  the  United  States, 
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known  as  the  National  Bank  Act;  that  on  January  23,  1888, 
Bald  Goetz  &  Co.,  for  the  purpose  of  establishing  a  credit  with 
said  bank  and  of  inducing  it  to  loan  to  said  firm  money  from 
time  to  time  as  desired  by  them,  represented  and  stated  in 
writing  to  said  bank  as  follows : 

"  Chicago,  III.,  January  23,  1888. 
John  W,  Goetz  &  Co.,  of  Chicas^o,  County  of  Cook,  State 
of  Ilh'nois,  for  the  purpose  of  obtaining  a  credit  with  the 
Union  National  Bank  of  Chicago,  III,  do  make  the  following 
statement  and  representations  of  our  present  true  financial 
circumstances,  wealth  and  mercantile  respectability,  which 
said  representations  shall  be  the  basis  of  our  credit  with  the 
Union  National  Bank,  both  for  our  present  credit  and  for  all 
credits  for  and  during  the  period  of  two  years  from  this  date, 
agreeing  to  immediately  notify  them  of  any  material  change 
in  or  of  our  business  matters  during  the  j.)eriod  above  men- 
tioned. In  case  of  failure  or  insolvency,  it  is  agreed  that  all 
notes  shall  be  considered  then  due.  A  co-partuerahip  of  John 
W.  Goetz  and  Louis  W.  Iteiss. 

ASSETS. 

Amount 
Stock  of  goods  on  hand  at  value $114,000. 

LIABILITIES. 

Amount 

For  merchandise  not  to  exceed $     8,000. 

For  borrowed  money 15,000. 

(Signed)  John  W.  Goktz, 

For  J.  W.  G.  &  Co." 
Whereby  said  bank  and  its  ofBcers  were  informed  by  said 
firm  that  their  capital  was  $91,000  over  and  above  all  liabil- 
ities. 

That  at  various  times  since  that  date,  said  John  W.  Goetz 
&  Co.  have  for  the  same  purpose  made  to  said  bank  oral 
statements  of  their  financial  condition,  all  of  which  were  to 
the  etfect  that  they  were  doing  a  laj-ge  and  profitable  business, 
and  were  rapidly  increasing  their  net  capital  as  shown  by 
said  written  statement,  the  last  of  these  statements  being 
made  on  the  first  day  of  April,  18S9.     That  relying  upon  this 
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statement  of  January  23,  1888,  and  the  subsequent  confirma- 
tory statements  so  made,  and  beliovino^  them  to  be  true,  said 
bank  gave  to  said  John  W.  Goetz  &  Co.  a  line  of  credit  for 
money  loaned  from  time  to  time,  and  among  others  loaned  to 
them  the  following  named  sums  at  the  dates  stated,  to  wit:  • 

February  14,  1889 $2,500 

February  20, 1889 5,000 

March  8,  1889 5,000 

April  1,  1889 2,500 

Amounting  to  the  sum  of  $15,000.  Upon  the  loan  first 
above  stated,  there  has  been  credited  the  sum  of  $524.10) 
leaving  the  amount  still  due  from  said  firm  to  said  bank  the 
sum  of  $14,475.90.  That  the  statements  so  made  by  Goetz 
&  Co.  to  said  bank  were  false  and  fraudulent  when  made,  and 
well  known  by  them  to  bo  false  imd  fraudulent.  That  in  fact 
the  defendants  at  the  time  of  making  said  written  statement,  ^ 
did  not  haw  on  hand  a  stock  of  goods  of  the  value  of 
$114,000,  and  owed  in  fact  for  merchandise  many  thousands  of 
dollars  far  in  excess  of  $8,000,  and  many  thousands  of  dol- 
lars for  borrowed  money  in  excess  of  $45,000,  and  were  in 
fact  at  all  times  insolvent,  by  means  of  which  said  faUe  and 
fraudulent  representations  said  bank  was  deceived,  cheated 
and  defrauded,  and  so  continues  to  be,  and  said  defendants 
came  into  possession  of  the  money  so  obtained  by  fraud. 

That  having  acquired  said  money  by  such  fraud,  the 
defendants  became  and  still  are  trustees  of  the  cross-complain- 
ant in  respect  to  the  same,  and  accountable  for  said  moneys, 
either  in  specie  or  in  whatsoever  else  they  placed  or  invested 
it.  That  said  trust  funds  were  by  said  defendants  invested 
and  paid  out' from  time  to  time  for  merchandise  which  was  by 
them  brought  into  their  store  on  State  street,  in  the  city  of 
Chicago,  and  there  so  mixed  and  commingled  with  other 
merchandise,  bought  with  other  funds,  or  procured  by  other 
means,  that  the  cross-complainant  is  now  unable  to  identify 
the  same,  but  avers  that  said  merchandise,  so  purchased  and 
paid  for  by  said  trust  funds,  or  other  merchandise  bought 
with  the  proceeds  thereof,  to  which  said  trust  also  attached, 
were  in  the  store  of  said  defendants  when  the  ^ame  was  taken 
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possession  of  by  the  receiver,  as  hereinafter  mentioned,  and 
passed  into  his  possession  and  so  remain,  unless  disposed  of 
by  said  receiver,  in  which  case  the  proceeds  tliereof  are  in 
his  hands,  subject  to  said  trust. 

That  J.  S.  Hney  was  appointed  receiver  upon  April  10, 
1 889,  under  the  original  bill,  and  now  has  the  custody  and 
control  of  the  property  and  effects  of  said  firm.  That  by 
reason  of  the  facts  aforesaid,  the  cross-oomplainant  is  entitled 
in  equity  to  pursue  said  trust  money  into  the  property  now  in 
the  hands  of  said  receiver,  and  is  entitled  by  reason  of  the 
confusion  of  goods,  brought  about  by  said  defendants,  to  a 
lien  upon  the  whole  stock  of  merchandise  now  in  said  receiv- 
er's posssession,  for  the  restoration  of  the  money  out  of  which 
it  has  been  defrauded. 

Prayer  for  relief,  and  that  the  moneys  so  loaned  by  the 
cross-complainant,  and  unpaid,  may  be  decreed  to  have  been 
obtained  by  tlie  defendants  by  fraud,  and  that  they  may  be 
held  liable  as  trustees  of  the  cross-complainant  in  respect  to 
the  same ;  that  said  trust  money  niay  be  decreed  to  have  been 
invested  by  the  defendants  by  successive  and  continuing  trans- 
ac^tions  in  the  merchandise  now  in  the  possession  of  the 
receiver,  and  to  have  become  by  the  act  of  the  defendants, 
so  conf  nscd  with  the  general  bulk  of  such  merchandise  that 
the  cross-complainant  is  entitled  to  alien  upon  the  whole  for 
its  reimbursement;  that  such  lien  and  reimbursement  may 
be  decreed  accordingly,  and  that  in  the  meantime  the  receiver 
be  directed  to  retain  all  the  merchandise  which  came  to  his 
possession,  and  the  proceeds  of  any  that  has  been  sold,  to 
abide  the  final  decree.     Prayer  for  general  relief. 

Other  creditors  became  parties  to  the  suit,  and  filed  general 
demurrers  to  the  cross-bill  of  said  Union  National  Bank,  and 
on  argument  said  demurrers  were  sustained  and  said  cross-bill 
dismissed  for  want  of  equity,  and  from  said  order  the  appeal 
is  prosecuted. 

Messrs.  Tenney,  IlAWLEr  &  Coffekn,  for  appellant 

Messrs.  Frank  A.   Helmkb  and  Kbaus^  Mayer  &  Stkik, 

for  appellees. 
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MoRAN,  J.  The  facts  stated  in  the  cross-bill  show  that  the 
transactions  of  the  parties  created  between  tliem  the  relation 
of  debtor  and  creditor.  The  loan  was  obtained  by  making 
false  representations;  but  the  fact  that  the  subject  of  the 
transaction  was  money  instead  of  merchandise,  permits  no  dis- 
tiuction  as  to  the  principle  that  is  to  govern.  If,  for  greater 
clearness  of  illustration,  we  suppose  that  $15,000  worth  of 
goods  had  been  obtained  from  complainants  on  credit  on  the 
same  false  representations  that  induced  the  loan,  and  that  said 
goods  had  been  sold  and  the  proceeds  of  them  had  gone  with 
other  funds  into  the  purchase  of  the  stock  in  the  hands  of  the 
receiver,  so  that  neither  the  goods  nor  proceeds  could  be 
identified  or  traced,  further  than  that  the  same  went  in  gen- 
eral augmentation  of  the  assets  of  appellees,  it  will  be  readily 
seen  that  the  condition  of  the  parties  would  be  such  that  the 
creditors  could  not  be  permitted  to  change  the  relation  from 
debtor  and  creditor  to  trustee  and  cestui  que  trust.  It  is  not 
like  the  case  where  the  first  relation  existing  between  the 
parties  with  reference  to  goods  or  money  is  a  trust  relation, 
created  either  expressly  or  by  implication.  In  such  case  a 
court  of  equity  enforces  a  trust  created  by  the  parties,  but  a 
trust  ex  malejicio  is  one  raised  or  constructed  by  the  court 
upon  the  acts  of  the  parties  where  no  tnist  was  intended  by 
either  party,  for  the  purpose  of  furnishing  to  the  wronged 
party  a  more  complete  remedy.  Now,  before  equity  can 
charge  as  tinistee  one  who  has  obtained  the  title  to  goods  from 
the  vendor  by  fraud,  not  only  the  fraud  must  be  shown,  but 
it  must  also  appear  that  the  parties  are  in  such  a  situation  that 
a  rescission  of  the  fraudulently  induced  contract  can  be  effected. 
A  sale  of  goods  or  a  loan  of  money,  though  induced  by  fraud, 
vests  title  to  the  goods  or  the  money  in  the  vendee  or  the 
borrower.  The  transaction  is  not  void,  either  at  law  or  in 
equity,  but  only  voidable,  and  it  is  to  be  taken  as  valid  until 
rescinded.  The  effect  of  a  rescission  must  be  to  restore  the 
status  qito.  If  the  party  who  obtains  the  goods  has  disposed 
of  them,  and  has  obtained  money  or  otlier  goods  in  their 
place,  there  can  be  no  rescission  at  law  or,  rather,  a  rescission  at 
law  can  not  operate  to  restore  the  title  in  the  goods  to  the 
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vendor;  bnt  there  may  be  a  rescission  of  the  contract  so  as  to 
allow  the  vendor  to  maintain  an  action  for  damages  for  the 
deceit  or  fraud  practiced  npon  him.  Tliough  he  can  not 
reclaim  the  goods,  because  the  rights  of  tlxird  persons  have 
intervened,  or  the  identity  of  the  goods  is  lost,  he  is  not  con- 
fined to  the  terms  of  the  fraudulent  contract  for  remedy,  but 
may  disregard  those  terms  and  recover  damages  for  the  con- 
sequences of  the  fraud  as  a  substantive  cause  of  action. 

So  money  obtained  by  fraud  or  under  a  fraudulent  contract, 
may  be  recovered  at  law,  in  an  action  for  money  had  and 
received.  Now  by  analogy,  the  same  facts  which  will  pre- 
vent tlie  deceived  party  from  reclaiming  tlie  title  to  the  goods, 
at  law,  will  prevent  him  also  in  equity.  Eescission  may  be  his 
right  because  the  contract  was  induced  by  fraud,  but  unless 
the  goods  obtained  by  the  fraud  can  be  identified  in  the  hands 
of  the  vendee,  or  if  money  was  obtained,  and  that  can  not  be 
clearly  and  distinctly  traced,  and  its  substantial  identity  with 
the  monev  obtained  shown,  the  conditions  do  not  exist  which 
permit  the  resumption  of  title  by  the  defrauded  |>arty,  and 
authorize  a  court  of  equity  to  decree  the  restoration  of  the 
goods,  or  money,  as  property,  the  title  to  which  never  passed, 
and  which  the  perpetrator  of  the  fraud  held  as  trustee  for  the 
defrauded. 

In  such  cases  the  jurisdiction  of  courts  of  law  and  conrts 
of  equity  is  concurrent^  and  the  principles  on  which  they  pro- 
ceed are  identical.  A  judgment  may  be  obtained  at  law,  and 
a  decree  in  equity,  but  they  will  be  for  the  same  thing  in 
substance.  In  the  English  courts  a  decree  will  go  in  such 
case  though  there  is  a  clear  remedy  at  law.  Kamshire  v.  Bol- 
ton, L.  R  8,  Eq.  S94;  Hill  v.  Lane,  L.  R  11,  Eq.  215. 

It  is  thus  seen  that  though  fraud  in  the  vendor  or  borrower 
may  give  rise  to  the  equitable  right  of  rescission  in  the  vendor 
or  lender,  whether  equity  in  applying  a  remedy  will  impress  a 
trust  on  the  property,  and  decree  its  return,  depends  on  the 
identification  of  the  property  in  the  hands  of  the  vendee, 
without  the  attaching  of  the  hona  ^/&fe  rights  of  third  persons, 
or  on  tracing  the  fund  with  certainty  and  clearness  in  snch 
manner  as  that  its  identity  as  a  separate  fund  is  maintained. 
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Where  the  property  is  in  the  hands  of  the  vendee,  the 
remedy  is  complete  and  adequate  at  law,  and  hence  there  i&\ 
ordinarily,  no  occasion  to  invoke  the  aid  of  chancery  ;  and 
thonpjh,  undoubtedly,  money  has  often  been  obtained  by  means 
of  false  representations  as  to  credit  or  by  other  false  pretenses, 
a  court  of  equity  is  now  asked  for  the  first  time,  as  far  as  we 
are  advised,  to  construct  a  trust  upon  the  fraud,  and  declare 
a  specific  lien  on  all  the  property  of  the  debtor,  upon  tlie 
allegation  that  the  money  by  fraud  obtained  went  to  the  in- 
crease of  his  general  assets.  The  principles  on  which  the 
court  proceeds,  does  not  authorize  the  maintenance  of  the 
bill.  Though  general  statements  found  in  text  books  are 
broad  enough  to  give  apparent  support  to  appellant's  conten- 
tion, when  the  authorities  cited  in  support  of  such  proposi- 
tions are  examined,  none  are  found  which  go  the  length 
necessary  to  sustain  the  application  of  the  doctrine  invoked 
to  the  facts  of  this  case.  It  would  be  unprofitable  to  enter 
upon  a  discussion  of  the  diiferent  authorities  that  illustrate 
th.c  extent  to  which  the  court  will  go  in  aid  of  a  cestui  que 
trust. 

Where  there  is  a  strict  trust,  i.  ^.,  where  the  relation  is 
created  by  the  act  and  intent  of  the  parties,  or  where  a  fidu- 
ciary relation  exists  between  them,  some  courts  have  gone  the 
length  in  the  execution  of  the  trust,  of  giving  a  general  lien 
on  the  entire  fund  of  a  trustee  who  had  wrongfully  mixed  the 
trust  fund  with  his  individual  property  in  order  to  destroy  its 
identity.  In  such  cases  the  court  aids  the  enforcement  of  a 
trust  created  by  the  parties  and  prevents  the  fraud  from 
defeating  the  trust,  and  the  remedy  of  rescission  is  not  neces- 
sary to  the  court's  action,  there  being  nothing  to  rescind.  But 
even  in  such  cases  our  Supreme  Court  has  refused  the  relief 
where  the  fund  could  not  be  followed  as  a  separate  and  inde- 
pendent fund  distinguishable  from  any  other.  The  School 
Trustees  v.  Kirwin,  25  Hi.  73,  Wilson  v.  Kirby,  88  111.  566, 
and  the  many  cases  cited  in  appellee's  brief  decided  by  courts 
of  last  resort  in  other  States,  show  that  the  view  of  our  own 
court  is  sustained  by  the  weight  of  authority. 

This  bill  does  not  seek  a  decree  for  the  amount  of  money 
due  to  the  complainant    The  relief  sought  is  a  specific  lien  for 
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the  amount  due  upon  the  gcne7*al  assets.  The  bill  declares 
that  the  fund  can  not  be  identified  or  traced.  Bv  that  alio- 
gation  the  cross-complainant  showed  that  it  was  not  entitled 
to  the  relief.  The  bill  makes  a  case  which  would  probably 
entitle  the  complainant  to  a  judgment  at  law  for  the  money 
borrowed,  on  the  strength  of  the  false  statements  alleged  to 
have  been  made,  as  for  money  had  and  received,  or  in  an 
action  for  deceit,  but  makes  no  case  for  the  relief  asked  in  a 
court  of  equity. 

Decree  affirmed. 


August  Zoellner 

V. 

Louise  Zoellneb. 


Diroree — Separate  Afainienance^Temporary  Allotcance — Affomeys* 
Fees. 

Upon  the  facts  presented,  this  court  declines  to  int<e?fere  witb  an  order 
entered  in  an  action  for  separate  maintenance  awarding  a  temporary  allow- 
ance for  support  of  the  wife,  and  a  sum  for  solicitors*  fees. 

[Opinion  filed  March  10, 1890.] 

Appkal  from  the  Superior  Court  of  Cook  Connty;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Rubens  &  Mott,  for  appellant. 

Messrs.  Ftjrthmann  &  Fitch,  for  appellee. 

'*  We  are  not  aware  that  it  has  ever  been  regarded  as  a  pre- 
requisite to  obtaining  a  decree  for  alimony  or  solicitors'  fees, 
pending  a  divorce  suit,  that  the  complainant  should  establish 
to  the  satisfaction  of  the  com't  that  she  was  entitled  to  a 
decree  for  divorce.  Where  a  bill  is  pending  for  divorce  and  the 
wife  is  without  means  to  prosecute  her  suit,  and  it  appears  to 
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the  court  that  tho  complainant  had  a  probable  ground  for 
divorce,  it  has  always  been  regarded  proper  for  the  court 
to  enter  an  order  requiring  the  defendant  to  pay  solicitors' 
fees."  Jenkins  v.  Jenkins,  91  111.  168,  citing  Bishop  on 
Marriage  and  Divorce,  Vol.  2,  Sec.  398. 

We  may  add,  in  passing,  that  in  the  case  last  cited  the 
court,  on  the  hearing  of  the  appeal  (the  allowance  being  for 
solicitors'  fees  in  attending  to  complainant's  case  in  the  Su- 
preme Court),  held  the  evidence  insufficient  to  sustain  a 
decree  for  divorce.  "Yet,"  the  court  says,  "the  facts 
before  the  court  were,  doubtless,  sufficient  to  authorize  the 
court  to  require  the  payment  of  solicitors'  fees  to  enable 
complainant  to  present  her  case  fairly  in  court." 

To  the  same  effect  as  the  Jenkins  case,  aupra^  are  the  fol- 
lowing cases:  Brown  v.  Brown,  18  111.  App.  446;  Johnson  v. 
Johnson,  20  111.  App.  495;  Wooley  v.  Wooley,  24  111.  App. 
433.  In  Wooley  v.  Wooley,  aupra^  after  laying  down  the  rule 
that  probable  ground  for  a  divorce  is  all  that  a  complainant 
is  required  to  show,  the  court  say: 

"  This  probable  ground  for  a  divorce  was  shown  upon  the 
hearing  of  the  .motion,  by  the  affidavit  of  appellee  herself, 
and  the  affidavits  of  several  other  persons  who  were  intimate 
with  tlie  family,  and  well  acquainted  with  the  relations  that 
had  existed  for  a  long  space  of  time  between  lier  and  her 
husband  and  their  conduct  toward  each  other.  The  fact  that 
a  large  number  of  counter-affidavits  were  tiled  does  not  nec- 
essarily show  the  order  for  alimony  was  improperly  made. 
The  court  could  not  assume,  upon  a  preliminary  motion  and 
-Of  on  ex  parte  ^x\A  contradictory  affidavits,  to  determine  the 
issues  made  upon  the  bills  and  answers."  Similar  language 
is  used  in  Umlauf  v.  Umlauf,  22  111.  App.  683. 

The  case  of  Wheeler  v.  Wheeler,  18  111.  App.  333,  cited  by 
counsel,  does  not,  in  any  manner,  conflict  with  the  above 
decisions.  On  the  contrary,  it  cites  and  approves  the  Jenkins 
case  supra^  and  reverses  an  order  for  alimony  because  there 
was  a  "  total  absence  of  any  evidence  of  probable  cause  for 
the  suit." 

There  is  still  another  principle  which  counsel's  broad  state- 
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ment  of  the  law  does  not  contain,  and  wliich  may  bo  material 
on  this  hearing,  viz: 

*'  That  the  making  of  snch  orders  as  the  one  here  appealed 
from  is  left  to  the  discretion  of  the  court  in  which  the  suit  is 
pending,  subject  to  review;  but  the  appellate  tribunal  is 
authorized  to  reverse  only  where  the  difference  in  judgment 
between  the  Appellate  Court  and  the  trial  court  is  strong  and 
decided."  Footo  v.  Foote,  22  111.  425;  Foss  v.  Foss,  100  UK 
580;  Dooley  v.  Dooley,  19  111.  App.  391;  Umlauf  v.  Umlauf, 
22  111.  App.  583. 

And  we  may  add  here  that  the  Appellate  Court  of  the 
Second  District,  in  Dooley  v.  Dooley,  euprUy  and  this  court 
in  Lane  v.  Lane,  22  III.  App.  530,  construes  the  language 
above  quoted  to  moan  that  an  appellate  court  will  not  inter- 
fere with  a  pendente  lite  order  unless  it  is  very  clearly  shown 
that  there  has  been  an  abuse  of  the  discretion  lodged  in  the 
court  of  original  jurisdiction. 

Gary,  P.  J.  It  would  be  of  no  benefit  to  anybody  to  put 
in  a  permanent  form,  before  the  public,  the  petty  details  of 
this  ill-matched  union  of  an  old  man  and  a  young  wife. 

She  sues  for  a  separate  maintenance.  Pendente  lite^  the 
court  awarded  her  a  very  moderate  temporary  allowance  for 
her  own  support  and  a  small  sum  for  solicitors'  fees.  From 
that  order  this  appeal  was  taken. 

Whether  her  suit  will  be  successful  or  not  can  not  be,  with 
any  certainty,  predicted  at  its  present  stage.  She  has  the 
legal  right  to  prosecute  it,  and  as  she  has  no  property  and  ho 
has  considerable,  he  must  pay,  reasonably,  to  enable  her  to 
present  her  claims.  As  was  said  by  this  court  in  Lane  v. 
Lane,  22  111.  App.  529,  this  court  "could  interfere  with  such 
an  order  only  where  it  was  atiirmatively  and  clearly  shown  to 
be  erroneous  upon  consideration  of  all  circumstances  con* 
tained  in  the  record."  No  such  case  is  shown  by  this  record, 
and  the  order  is  therefore  affirmed. 

Order  affirmed. 
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John  Davis  and  Joseph  Creswell  m  seo 

V. 

Patrick  J.  Sexton. 


Contracts — Sfenm  Heating  A pparatus — Guaranty — Evidence — Instrue- 
tiona — Special  Findings — Res  Adjudiciita. 

1.  Where  a  contmct  is  in  writing  it  is  for  the  court  to  state  its  mean- 
ing, and  it  is  only  where  there  is  a  doubt  as  to  its  proper  meaning  arising 
from  the  ambiguity  of  the  words  or  phrases  used,  that  the  acts  of  the  partis 
are  looked  to  for  aid  in  the  construction  thereof. 

2.  In  order  that  a  df»ft^ndant  may  protect  himself  by  a  previous  judpr- 
ment  against  the  plaintiff,  he  must  show  that  both  suits  involved,  legally,  the 
same  subject-matter. 

3.  In  an  action  brought  to  recover  certain  expenditures  made  for  the 
repairs  to  steam  heating  apparatuit,  defendants,  who  put  the  same  into  the 
building  in  question,  having  entered  into  a  guaranty  to  keep  the  same  in 
working  order  for  thre^  yeiirs  without  expense  to  the  plaintiff,  thi»  court 
holds  that  a  certain  instruction  given  can  not  be  complained  of  and  de- 
clines to  interfere  vvith  the  verdict  in  his  behalf. 

[Opinion  filed  MarcL  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BoLLiN  S.  Williamson;  Judge,  presiding. 

Messrs.  Weiglei?^  Bdlkley  &  Geay,  for  appellants. 

Messrs.  Beandt  &  Hoffman,  for  appellee. 

MoBAN,  J.  This  appeal  is  from  a  judgment  rendered  in 
favor  of  appellee  and  against  appellants  for  the  cost  of 
certain  changes  and  repairs  made  in  a  steam-heating  appa- 
ratus, which  had  been  constructed  by  appellants  for  appellee. 
The  principal  controveray  regards  the  obligation  of  appel- 
lants under  the  contract  between  the  parties.  The  contract 
provided  that  appellants  should  construct  and  complete  the 
steam  apparatus  in  accordance  with  plans  and  specifications 
prepared  by  the  architect,  and  to  the  final  acceptiince  of  the 
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Baid  arcliitect,  and  also  to  the  final  acceptance  of  appellee,  and 
contained  this  clause:  *'  And  the  said  first  parties  guarantee 
the  perfect  working  of  said  apparatus  for  three  years  from  the 
date  of  its  completion  without  additional  cost  to  the  second 
party."     The  specifications  contain  the  following : 

"  Guaranty.  The  size  of  the  radiators,  supply  and  retnm 
pipes,  is  left  to  the  discretion  of  the  contmctor,  and  he  must 
guarantee  the  apparatus  to  circulate  perfectly,  without  noise 
at  any  pressure,  and  to  warm  the  rooms  named  at  a  low  pres- 
sure to  seventy  degrees  when  the  outside  temperature  is  ten 
degrees  below  zero.  Water  connection,  boiler  house  and 
chimney  will  be  furnished  by  the  owner." 

The  evidence  introduced  on  the  trial  in  behalf  of  appellee 
tended  to  show  that  many  portions  of  the  building  could  not 
be  properly  heated  by  the  apparatus,  that  the  pipes  were  noisy 
and  tfiat  the  cracking  or  clicking  of  the  steam  passing  throac^h 
them  was  almost  constant  when  they  were  in  use;  that  the 
pipes  and  radiators  froze  and  burst  and  that  water  leaked  from 
them  into  the  rooms.  In  December,  188:t,  which  was  the 
first  winter  after  the  completion  of  the  work,  appellee  wrote 
to  appellants  stating  the  defects  in  the  opei*ation  of  the  appa- 
ratus, and  gave  them  notice  to  put  it  in  order  in  accordance 
with  their  contract.  Appellants  took  no  steps  to  remedy  the 
difiiculty,  and  in  January,  1885,  appellee  engaged  another  firm 
of  steamfitters  to  examine  the  apparatus,  and  it  was  found 
that  the  trouble  was  principally  caused  by  a  defect  in  the 
original  construction  of  the  apparatus  in  failing  to  have  the 
return  pi|>e3  enter  the  boiler  a  proper  distance  below  the 
water  line  in  the  boiler.  This  defect  in  the  apparatus  was 
corrected,  and  the  jury  found  a  verdict  in  appellee's  favor  for 
the  amount  of  cost  of  such  work. 

Appellants  complain  that  an  incorrect  construction  was 
placed  on  the  contract  in  the  court  below;  that  it  was  in  effect 
held  that  appellants  were  bound  not  only  to  construct  an 
apparatus  that  would  work  perfectly  in  the  res}X)cts  mentioned 
in  the  contract,  but  that  they  were  bound  to  keep  said  appa- 
ratus in  such  perfect  working  order  for  the  period  of  three 
years,  whether  the  change  or  repair  to  be  made  was  due  to 
defect  in  original  construction  or  not. 
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The  court  did  instruct  the  jury  that  under  the  contract  sued 
on,  the  defendants  guaranteed  the  perfect  working  of  the 
heatiiig  apparatus  hy  them  put  into  the  building,  for  three 
years  from  the  completion  of  said  apparatus,  without  addi- 
tional cost  to  the  plaintiff.  It  is  difficult  to  see  how  the  court 
could  have  refused  to  so  instruct  the  jury.  The  words  of  the 
instruction  are  substantially  the  words  of  the  contract.  As 
used  in  the  contract  the  words  are  plain  and  unambiguous  and 
bind  tlie  appellants  to  do  just  what  such  words  imported, 
taken  in  their  ordinary  acceptation,  and  we  know  of  no 
other  words  which  the  court  could  have  used  which  would 
convey  to  the  minds  of  the  jury  so  clear  a  statement  of  appel- 
lants' obligations,  as  those  words  of  the  contract.  We  find 
nothing  in  any  other  part  of  the  contract  that  modifies  the 
import  of  these  woixls,  or  that  would  authorize  an  attempt  to 
restrain  or  change  their  meaning  or  effect.  Neither  this 
instruction  or  any  other  given  by  the  court,  nor  any  ruling  of 
the  court,  to  which  our  attention  has  been  called,  construed 
the  contract  as  obliging  a])pellants  to  repair  faults  in  the  appa- 
ratus not  due  to  original  defective  material  or  construction. 

The  contention  that  the  court  went  on  the  theory  tliat 
appellants  were  bound  to  keep  the  apparatus  in  perfect  order 
for  three  years,  regardless  of  whether  the  repairs  were  made 
necessary  by  the  improper  use  by  plaintiff,  or  the  carelessness 
of  his  servants,  is  not  supported  nor  justified  by  the  record. 
Appellants  were  to  "  keep  "  the  apparatus  in  repair  for  three 
years,  in  the  sense  that  they  were,  without  cost  to  plaintiff, 
to  remedy  any  detects  in  it  due  to  its  construction  or  material 
used,  which,  within  the  terms  of  the  guaranty,  it  should  be 
found  necessary  to  remedy  in  order  that  it  should  operate  in 
accordance  with  the  promise  of  the  contract.  Complaint  is 
made  that  the  court  refused  an  instruction  leaving  it  to  the 
JU17  to  interpret  the  contract  in  accordance  with  the  meaning 
which  the  parties  had  given  to  it  by  their  acts.  The  refusal 
was  proper.  When  the  contract  is  in  writing  it  is  for  the 
court  to  state  its  meaning,  and  it  is  only  where  there  is  a 
ooubt  as  to  the  proper  meaning  of  the  contract  arising  from 
tlie  ambiguity  of  the  words  or  phrases  used,  that  the  acts  of 
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the  parties  are  looked  to  for  aid  in  construction.  The  rale  is 
stated  by  Mr.  Justice  Mulkey  in  The  People  v.  Murphy,  119 
111.  159,  with  the  proper  limitations,  as  follows:  **  Where  the 
terms  of  an  agreement  are  in  any  res]iect  doubtful  or  uncer- 
tain, and  the  parties  to  it  have,  by  their  conduct,  placed  a 
construction  upon  it  which  is  reasonable,  sucli  construction 
will  be  adopted  by  the  courts  in  the  event  of  litigation  con- 
cerning it."  See  also  Burgess  v.  Badger,  124  111.  288,  where 
Mr.  Justice  Scholfield  states  the  rule  in  similar  language. 
Where  there  is  no  ambiguity  in  the  language  of  a  written 
contract,  and  its  meaning  is  clear  to  the  eye  of  the  law,  the 
construction  of  the  parties  can  not  control  its  legal  effect. 
Railroad  Co.  v.  Trimble,  10  Wall.  367;  Ins.  Co.  v.  Doll,  35 
Md.  89.  Now,  as  we  before  said,  we  find  no  uncertainty  or 
ambiguity  in  this  contract,  nor,  indeed,  do  we  tind  any  evi- 
dence in  this  record  tending  to  show  that  the  parties  ever 
gave  it,  by  tlieir  acts,  any  other  or  different  construction  than 
fliat  given  to  it  by  the  court.  Refusal  of  one  of  the  parties 
to  perform  the  agreement  according  to  its  legal  meaning,  is 
not  a  construction,  nor  does  contention  or  dispute  l^etweenthe 
parties  as  to  tlieir  duties  under  it,  create  doubt  or  uncertainty 
in  the  contract  itself. 

Appellants  introduced  in  evidence  a  judgment  which  they 
had  obtained  before  a  justice  of  the  peace  against  appellee  for 
certain  work  done  on  said  steam  apparatus  before  the  work 
was  done  for  which  he  recovered  in  this  action,  and  from  which 
said  justice  suit  it  appeared  that  he  sought  to  defend  on  the 
terms  of  the  written  contract.  The  justice  refused  to  allow 
the  contract  in  evidence,  and  paid  no  attention  to  the  claim 
tiiat  it  governed  the  rights  of  the  i^arties.  Of  course,  if  the 
judgment  before  the  justice  related  to  the  matter  of  differ- 
ence between  the  parties  arising  under  the  contract,  then 
whether  the  justice's  judgment  was  in  fact  rendered  on  cor- 
rect or  incorrect  principles,  would  make  no  difference.  It 
would  still  be  a  bar  to  this  action. 

But  the  evidence  does  not  show  that  the  recovery  before 
the  justice  was  for  repairs  of  the  character  that  appellants 
were  bound  to  make   under   this  contract.     It  rather  tends 
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to  support  the  conclusion  that  it  was  for  repairs  which  the 
carelessness  of  appellee  made  necessary,  and  so,  in  substance, 
the  jury  found  in  answer  to  a  specific  interrogatory  submitted 
to  them  at  appellants'  request. 

In  order  that  appellants  should  protect  themselves  by  the 
justice's  judgment,  they  should  have  proved  that  it  involved 
legally  the  sjime  subject-matter  as  this  action.  The  jury  were 
correctly  instructed  by  the  court  on  this  question,  and  appel- 
lants have  no  ground  of  error  upon  it. 

We  have  discussed  the  important  points  raised  by  counsel 
on  this  record.  There  are  some  objections  of  a  minor  order 
which  do  not  call  for  discussion.  Thcv  have  all  been  consid- 
ercd,  and  are  not  regarded  as  furnishing  any  sufficient  reason 
for  a  reversal  of  this  judgment,  and  the  same  will  therefore 
be  afiu'med.  Judgment  affirmed. 


Leopold  J,  Kadish 

V. 

Chicago  Co-Operative  Brewing  Association  et  al. 

Adolf  Kraus  et  al. 

V. 

John  B.  Raulston,  Receiver. 

Insoheney — Receiver — Attorneys*  Fees — Payment  qf,  out  of  Funds  qf 
Estate. 

1«  It  is  well  settled  as  a  preneral  rule  in  courts  of  equity,  that  wbere  one 
person  institutes  legal  proceedings  for  himself  and  others,  and  thereby 
secures  a  fund'  for  the  common  benefit  of  all,  an  allowance  will  be  made  to 
bim  for  costs  and  expenses  necessarily  incurred. 

2.  Upon  a  petition  filed  by  attorne>^  who  acted  as  solicitors  for  com- 
plainant in  a  bill  in  behalf  of  himself  and  other  creditors  and  stockholders 
of  an  insolvent  corporation  for  the  appointment  of  a  receiver,  and  the 
windinfT  up  of  the  same,  that  their  fees  should  be  paid  by  such  receiver 
out  of  the  funds  in  his  hands,  this  court  holds  in  view  of  the  fact  that  it 
was  greatly  to  the  interest  of  complainant  that  the  asftets  of  the  estate 
Bhonld  be  husbanded,  the  allowance  of  such  fees  would  be  unwarranted 
npon  the  ground  that  the  taking  of  such  action  was  a  benefit  to  the  estate. 
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[Opinion  filed  March  10, 1890.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
OuvsB  H.  HoBTON,  Judge,  presiding. 

Messrs.  Kraus,  Maybr  &  Stein,  appellants,  pro  se. 
The  distinction  drawn  by  the  court   between   services  ren- 
dered and  not  rendered  at  the  receiver's  request,  is  unsound 
and  untenable  under  the  circumstances  of  this  case. 

As  the  record  shows,  all  parties  agreed  to  the  appointment 
of  Mr.  Kaulston  as  receiver,  and  acquiesced  in  his  taking  charge 
of  and  managing  the  affairs  of  the  corporation,  and  collect- 
ing and  distributing  its  assets.  Tbey  reaped  the  benefit. 
Had  it  not  been  for  the  opportune  appointment  of  the 
receiver  and  the  issuing  of  the  injunction  on  the  applica- 
tion of  complainant  presented  by  appellants  as  his  solic- 
itors, the  1,800  barrels  of  beer  in  process  of  manufacture 
which  the  receiver  afterward  sold  for  $6,000,  would  have 
gone  to  waste  and  become  utterly  worthless,  and  the  balani-e 
of  the  estate  would  have  been  dissipated  by  the  quari-eling 
directors  in  the  shape  of  preferences  or  lost  all  value  nnder 
their  continued  mismanagement.  It  was  the  action  of  complain- 
ant and  appellants  alone  that  preserved  this  large  estate  to  the 
interested  parties.  Whitsett  v.  City,  etc.,  Association,  3Tenn. 
Chy.,  decided  in  1877,  is  exactly  in  point  There  the  bill  had 
also  been  "  filed  by  a  stockholder  of  the  defendant  company,  as 
well  for  all  other  stockholders  and  creditors  of  the  company  as  for 
himself,  to  wind  up  its  business,"  and  it  was  held  that  such  a  per- 
son who  "  succeeds  in  securing  a  fund  for  the  common  benefit 
of  all,  will  be  entitled  to  an  allowance  for  all  expenses  and 
costs  incurred,  including  reasonable  counsel  fees."  The  conrt 
refers  to  a  large  number  of  English  and  American  cases,  in 
which  substantially  the  same  rule  has  been  recognized  and 
applied,  notably  to  Mason  v.  Codwise,  6  Johns.  Ch.  277,  opin- 
ion by  Chancellor  Kent  And  see  Rains  v.  Rainey,  1 1  Humph. 
261;  ex  parte  Plitt  et  al.,  2  Wall.  Jr.  ( W.  S.  C.  C.)  453;  2 
Dan.Ch.  Pr.  (5th  Am.  Ed.)  *1213,  1214,  1411,  1422;  High 
on  Receivers  (2d  Ed.),  Sec.  805. 
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Daniel],*!^!!,  stipra,  says  :  "As  a  general  rule,  wherever  an 
estate  or  fund  is  administered  by  the  conrt,  the  costs  of  all 
necessary  and  proper  parties  to  the  proceedings  are  a  first 
change,  and  must  be  defrayed  thereout,  before  the  claims  of 
the  jxsrsons  beneficially  entitled  thereto  are  satisfied.  But 
the  costs  only  of  those  proceedings  which  were  in  their  origin 
properly  directed  for  the  benefit  of  the  estate  will  be  directed 
to  be  thus  paid."  (The  word  "costs,"  as  here  used,  includes 
counsel  fees  :  ex  parte  Plitt,  supra,  p.  478.)  According  to 
High,  supra^  "receivers  are  entitled  in  the  settlement  of  their 
accounts  to  payments  made  on  account  of  legal  services  and 
counsel  fees.  And  such  fees,  when  paid  by  the  receiver  in 
good  faith,  the  disbursements  being  necessary  and  beneficial 
to  the  parties  ultimately  entitled  to  tlie  fund,  should  be  paid 
from  such  fund."  In  ex  parte  Plitt,  8vpra,  a  fund  under  the 
control  of  a  court  of  equit}'  was  declared  to  be  "subject  to 
three  classes  of  charge:  Fii-st,  the  necessary  expenses  of  ascer- 
taining it  and  reducing  it  into  possession;  second,  a  reasonable 
compensation  for  its  safe-keeping  and  the  supervision  of  its 
interests;  third,  the  expenses  of  ascertaining  the  proper  dis- 
tributees and  making  distribution  among  them."  Under  the 
first  head  the  court  allowed  $1,000  to  one  Aspden  "for  his 
vigilant  and  eflfective  service  in  securing  a  very  large  amount 
of  money  to  the  estate,  and  in  lieu  of  all  expenses  incurred  by 
him  in  and  about  the  same." 

The  rule  has  been  constantly  applied  in  involuntary  bank- 
ruptcy proceedings,  upon  the  following  grounds  (Bump  on 
Bankruptcy,  4th  Ed.,  220,  221):  "Cases  in  involuntary  bank- 
ruptcy are  for  the  benefit  equally  of  all  the  creditors,  and  it  is 
considered  unjust  and  inequitable  to  throw  all  the  expenses 
upon  the  petitioning  creditor  while  permitting  the  other 
creditors  to  share  equally  in  the  benefits  and  advantages  of  the 
proceedings.  Such  a  course  would  not  effect  a  due  distribu- 
tion of  the  estate.  The  unbroken  current  of  decisions  and 
the  uniform  practice  allow  him  his  reasonable  expenses  out  of 
the  fund  before  any  distribution  is  made.  In  this  way  all  the 
creditors  are  compelled  to  bear  their  due  proportion  of  the 
burden  while  they  share  in  the  advantages."     In  re  Williams, 
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2  B.  R,  83  (*28);  in  re  Waite  and  Crocker,   2   B.   R  452 
(*146);  in  re  Schwab,  2  B.  R  488  (*155);  in  re  Mitteldorfer, 

3  B.  R  1. 

Although,  as  pointed  out  in  in  re  Waite  and  Crocker,  mpra^ 
the  banki'uptcy  act  did  not  in  terms  sanction  the  payment  of 
counsel  fees  out  of  the  fund,  yet  the  Federal  courts,  in  anal- 
ogy to  the  practice  of  the  court  of  chancery,  have  always 
allowed  it  to  be  done.  Indeed,  the  equity  in  favor  of  the 
moving  creditor  is  so  strong  that  it  could  not  well  have  been 
otherwise.  In  the  language  of  the  court  in  in  re  Williams, 
^wpra,  "such  creditor  is  the  champion  of  all  creditors  who 
choose  to  avail  themselves  of  the  benefit  of  the  suit.  Shall 
they  do  so  without  making  the  pro  rata  contribution  to  the 
expenses  of  the  suit  (as  in  our  court  of  chancery)  which  has 
secured  them  a  share  in  the  bankrupt's  estate  ?  And  shall  the 
creditor  who  has  (as  in  this  case)  rescued  the  estate  and  made 
the  fund  for  the  benefit  of  the  general  ci-editors,  be  alone 
excluded  from  the  general  benefit?  Shall  he  who  is  thns  a 
common  benefactor  be  made  a  martyr  and  a  scape-goat?  Shall 
he  bear  the  whole  burden  and  reap  scarcely  any — if  any— 
benefit?  Not,  certainly,  if  the  bankrupt  act  is  founded  in 
justice,  and  its  policy  is  to  be  enforced." 

Messrs.  Hoyke,  Follan83eb  &  O'Connor,  for  John  B. 
Raulston,  Receiver.    , 

MoRAN,  J.  A  petition  was  filed  in  this  case  by  Kraus, 
Mayer  &  Stein,  who  were  solicitors  for  complainant,  in  a  bill 
filed  in  behalf  of  himself  as  a  creditor  and  stockholder  of  the 
Brewing  Association,  and  in  behalf  of  all  othei*s  similarlj 
interested,  to  have  a  receiver  appointed  for  the  assets  of  the 
association  and  to  wind  up  its  affairs,  asking  that  the  services 
of  said  petitioners  rendered  in  preparing  and  filing  the  orig- 
inal bill  and  amending  the  same  and  procuring  the  appoint- 
ment of  a  receiver  and  in  substituting  another  person  <id 
receiver  in  place  of  the  one  first  appointed,  and  enjoining 
proceedings  against  stockholders,  should  be  paid  by  the 
receiver  out  of  the  fund  in  his  hands,  on  the  ground  that  the 
services  so  rendered  inured  to  the  benetit  of  the  estate. 
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The  itemized  bill  for  the  services  attached  to  the  petition 
is  as  follows : 

"  Chicago,  May  10,  1889. 

Estate  of  Chicago  Brewing  Association, 

To  Kbaus,  Mater  &  Stein,  Dr., 

Attorneys  and  Counselors  at  Law. 

Eoom  7-12,  Nos.  77  and  79  Clark  Street. 
Toservicesinpreparingand  filing  bill  of  complaint  and 

obtaining  order  for  appointment  of  receiver  thereon, 

etc $350  00 

To  services  in  and  abont  snbstitnting  present  receiver 

for  the  one  first  appointed,  and  drawing  order  in 

that  regard 50  00 

To  services  in  matter  of  enjoining  proceedings  against 

stockholders 50  00 

To  services  in  prej^aring  and  filing  two  amendments 

to  bill  of  complaint 25  00 


$175  00"' 
Tlie  matter  was  referred  to  the  master  to  take  proof,  and 
he  recommended  the  allowance  of  the  bill  and  the  payment 
thereof  bj  the  receiver,  but  on  the  hearing  the  court  was  of 
opinion  that  the  receiver  should  pay  only  for  the  last  two 
items  in  said  bill,  in  all  $75,  and  denied  the  prayer  of  the 
petition  as  to  the  other  items  of  said  bill,  and  ordered  said 
petition  dismissed  except  as  to  said  sum  of  $75.  To  review 
this  order  the  kppeal  is  prosecuted,  and  it  is  strenuously  urged 
that  said  Kadish,  complainant  in  the  bill,  took  an  opportune 
step  in  filing  the  bill  and  having  the  receiver  appointed,  and 
by  suuh  action  preserved  to  the  estate  and  the  interested 
parties  a  considerable  amount  of  assets  which  might  other- 
wise have  been  dissipated  and  lost,  and  that  he  therefore  has 
an  equity  to  have  the  expenses  he  incurred  for  the  services  of 
solicitors  allowed  from  the  funds  of  the  estate.  It  appears 
from  the  report  of  the  receiver  that  he  has  realized  on  the 
assets  some  $47,000  from  real  estate  as  well  as  from  personal 
property,  but  it  does  not  appear  in  this  record  how  much 
from  each.     It  is  claimed  that  somfj  1,800  barrels  of  beer  were 
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prevented  from  becoming  wasted  by  having  the  receiver 
appointed  at  the  time  it  was  done. 

It  is,  no  doubt,  as  counsel  contends,  well  settled  as  a  general 
doctrine  in  courts  of  equity,  that  where  one  person  institutes 
legal  proceedings  for  himself  and  others,  and  thereby  secures 
a  fund  for  the  common  benefit  of  all,  an  allowance  will  be 
made  to  him  for  costs  and  expenses  necessarily  incurred. 
2  DanieirsClLPr.  1411;  Whitsett  v.City  B.  &  Assoc,  3  Tenn. 
Ch.  526. 

The  principle  has  been  frequently  enforced  in  behalf  of 
complainants  in  creditors'  bills,  whore  the  proceedings  are  for 
the  common  interest,  and  proceed  upon  an  implication  of 
agency  on  the  part  of  the  party  proceeding  for  the  benefit  of 
others,  when  they  come  in  and  avail  themselves  of  the  benefit 
of  his  acts.  In  such  cases  there  are  plain  principles  of  equity 
underlying  the  allowing  of  such  ex|)ense8;  but  on  examination 
of  this  record,  we  are  of  opinion  that  such  equity  does  not 
exist  in  favor  of  this  complainant. 

It  is  true  that  the  bill  shows  that  he  is  a  creditor,  and  that 
there  are  other  creditors;  and  so  far  he  would  appear  to  have 
a  common  interest  only  with  others  in  saving  and  applying 
the  property  of  the  corporation.  But  the  record  further  shows 
that  the  capital  stock  of  the  corporation  consists  of  1,000  shares 
of  $100  each,  that  only  276  of  the  shares  issued  have  been 
paid  for,  and  that  only  $26,060  was  paid  in  on  capital  stock. 
It  further  shows  that  complainant  holds  599  shares  of  the 
capital  stock  of  the  company  which  was  issued  to  him  as  col- 
lateral security  for  the  debt  due  him  from  the  corporation. 
On  these  shares  of  stock  complainant  is  liable  to  tlie  genei-al 
creditors  of  the  corporation.  Wheelock  v.  Kost  et  al.,  77  111. 
296;  Pullman  v.  Upton,  96  U.  S.  328. 

While,  therefore,  he  had  an  intei*est  to  the  extent  of  abont 
$17,000  in  common  witli  creditors,  he  had  an  interest  to  the 
extent  of  nearly  $60,000  which  was  individual  to  liimself,  and 
was  pressing  upon  him  to  see  that  the  debts  of  the  corporation 
were  paid  out  of  the  property  in  its  hands. 

It  does  not  appear  from  this  record  that  any  of  the  creditors 
have  been  paid  in  full,  nor  what  per  cent  has  been  paid   on 
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%the  debts.  We  infer  that  the  unpaid  stock  has  not  been  called 
on  for  contribution,  and  as  we  have  said,  if  called  on  it  wonld 
be  liable  to  make  up  a  deficiency  for  the  payment  of  debts  in 
the  general  assets,  and  in  such  an  event  complainant  Kadieh 
woald,  as  the  record  stands,  be  the  chief  and  practically  the 
only  person  liable.  Under  such  circumstances  we  do  not  per- 
ceive what  equity  he  has  to  require  his  solicitors'  fees  to  be 
paid  out  of  the  funds  raised  from  the  general  assets  for  the 
benefit  of  creditors.  He  was  above  all  persons  interested  in 
husbanding  those  assets,  for  to  the  extent  that  he  succeeded 
in  doing  so  he  was  diminishing  his  personal  liability  to  such 
creditoi*s.  It  wonld  appear  to  be  in  consonance  with  strict 
Jostice  to  leave  him  to  pay  his  own  solicitors  for  steps  taken 
by  them  which  were  so  manifestly  for  his  own  protection. 

We  are  therefore  of  opinion  that  the  order  of  the  court 
below  refusing  to  pay  said,  solicitors  out  of  the  funds  in  the 
bands  of  the  receiver  was  correct,  and  it  will  be  affirmed. 

Order  affirmed. 


LoREN  J.  Lively 

V. 

Arthur  E.  Sexton. 


Malicious  Prosecution— Probable  Cause — Jury— Coercion  of  by  Trial 
Judge. 

In  an  action  for  malicious  prosecution,  this  court  holds  that  on  account 
of  an  objectionable  remark  to  the  jury  on  the  part  of  the  trial  judge  the 
verdict  for  the  plaintiff  can  not  stand. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Superior  Court   of  Cook  County;  the 
Hon.  John  P.  Altqbld,  Judge,  presiding. 

Mr,  Allan  C.  Story,  for  appellant 

Toi.   XXXV    27 
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The  line  between  the  duties  of  a  court  and  jury  is  perfectly 
well  defined;  and  the  rigid  observance  of  it  is  of  the  last 
importance  to  the  administration  of  systematic  justice.  In 
tliis  way  court  and  jury  are  made  responsible,  each  in  its 
department,  for  the  part  taken  by  each,  and  in  this  way  alone 
can  errors  of  fact  and  errors  of  law  be  traced  to  their  proper 
sources.     State  v.  Smith,  6  R.  I.  34. 

In  St.  Louis  E.  R  v.  Manly,  58  111.  300,  it  was  held  that 
an  intimation  of  a  jud/^e  to  a  jury  of  his  opinion  on  matters 
of  fact  is  ground  for  a  new  trial.  See  also  many  cases  to 
same  effect  cited  note  9,  Sec.  323,  Proffatt  on  Jury  Trials. 

The  declaration  by  a  trial  judge  in  hearing  of  the  jury,  "I 
shall  hold  that  the  plaintiffs  are  justifiable  in  bringing  this 
action,"  was  held  to  be  ground  for  a  new  trial.  Johnson  v. 
Johnson,  71  N.  0.  402. 

If  the  expression  of  opinion  by  the  judge  is  made  in  such 
a  manner  as  that  the  jnrj^  may  naturally  regard  it  as  a  direc- 
tion to  them,  and  the  evidence  is  conflicting,  this  is  a  fatal 
error.     Proffatt,  Sec.  324;  Ketchura  v.  Ebert,  33  Wis.  611. 

After  a  jury  has  retired  it  is  error  to  allow  them  to  come 
into  court  and  instruct  them  in  the  absence  of  the  parties,  or 
their  counsel.  Redman  v.  Gulnac,  5  Oal.  148;  Billiard  on 
New  Trials,  p.  374,  Sec.  157;  Campbell  v.  Beckett,  80  Ohio 
(K  S.)  210. 

In  all  cases  in  Illinois  the  instructions  and  all  remarks  of 
the  court  must  be  in  writing.  Proffatt,  Sec.  349;  Practice 
Act,  Sec.  52;  see  also  State  v.  Cooper,  45  Mo.  64. 

So  in  McEwen  v.  Morey,  60  III.  32,  oral  instructions  or 
remarks  of  the  judge  in  connection  with  the  written  instruc- 
tions were  held  error. 

In  Dula  V.  Young,  70  N.  C.  450,  the  trial  judge  remarked  : 
"  The  plaintiffs  are  not  entitled  to  recover  in  any  event,  and 
if  the  issues  are  found  in  their  favor  I  will  set  aside  the  ver- 
dict." This  was  held  to  be  error,  though  the  court  submitted 
the  issues  to  be  passed  on  to  the  jury  to  say  how  the  matter 
was. 

The  Supreme  Court  says:  "This  manner  of  submitting  the 
issues  was  calculated  to  throw  the  jury  off  their  guard,  and 
prejudice  the  rights  of  the  plaintiff." 
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Mossrs.  Edward  Maheb  and  Mereitt  Starr,  for  appellee. 

Qarnett,  J.  This  was  a  suit  for  raalicious  prosecution, 
resalting  in  a  verdict  for  $1,000  in  favor  of  ap|»ellee.  A 
remittitur  of  $300  having  been  entered,  judgment  for  $700 
was  rendered  against  appellant,  from  which  he  appeals. 

Upon  the  evidence  given  at  the  trial  and  correct  instruction 
hy  the  court,  a  verdict  for  either  party  could  not,  ordinarily, 
be  disturbed.  The  integrity  of  the  verdict,  however,  is  based 
upon  the  supposition  that  it  is  the  free  and  voluntary  conclu- 
sion of  twelve  men  sworn  to  try  the  issues.  If  we  could  feel 
satisfied  that  such  a  conclusion  was  reached  in  this  case  the 
prayer  of  appellant  would  be  refused.  But  it  appears  from 
the  bill  of  exceptions  that  after  tlie  jury  had  received  the 
charge  of  the  court,  and  retired  to  consider  the  case,  they 
came  back  into  court  for  further  instructions,  and  this  col- 
loquy then  occurred : 

The  Court :     *'  Gentlemen,  are  you  agreed  ? " 

A  Juror:  "No,  your  honor,  we  have  not,  and  I  don't  think 
we  can.  We  stand  eleven  to  one,  and  that  one  refuses  to  say 
aiij'thing;  lie  won't  talk  with  us  or  do  anything;  he  just  sits 
there." 

The  Court:  "  Gentlemen,  you  will  retire  and  further  con- 
sider this  case,  and  I  will  say  if  there  is  a  mistrial  in  this  case 
I  shall  inquire  into  it,  and  if  I  find  that  any  juror  has  stub- 
bornly refused  to  do  his  duty  or  wilfully  tried  to  bring  about 
a  disagreement  so  as  to  interfere  with  the  administration  of 
justice,  1  will  send  him  to  jail  for  contempt  of  court." 

Whatever  rigid  analysis  wo  may  make  out  of  this  remark  of 
the  court,  we  think  it  meant  to  the  one  juror  that  the  judge 
regarded  him  as  an  obstructionist,  stubbornly  refusing  to  do 
his  duty,  and  that  if  he  did  not  surrender  his  opinion  by 
agreeing  with  the  eleven,  his  liberty  was  in  danger.  The 
verdict  may  be  reasonably  accounted  for  in  that  way. 

If  the  weight  of  the  evidence  on  the  question  of  probable 
cause  was  in  the  plaintiff's  favor,  the  preponderance  was  not 
so  plain  that  the  most  intelligent  man  on  the  jury  might  not 
have  fairly  and  honestly  maintained  the   innocence   of  the 
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defendant.  The  record  docs  not  present  a  case  where  a  pal- 
pable invasion  of  the  province  of  the  jury  may  be  excused 
for  the  reason  that  it  is  manifest  no  injury  ensued  therefrom. 
If,  instead  of  the  objectionable  remark,  the  court  had  read  to 
the  jury  an  instruction  assuming  there  was  no  probable  cause 
the  error  would  be  admitted  to  be  fatal.  St.  L.,  A.  &  T.  H. 
R.  R.  Co.  V.  Manly,  58  111.  300.  To  our  apprehension  the 
remark  was  far  more  objectionable,  and  by  many  degrees 
more  certain  to  bring  the  one  juror  to  concurrence  with  the 
eleven. 

Tlie  authority  of  the  judge  does  not  extend  to  the  coercion 
of  a  single  juror.  By  the  well  defined  limit  of  his  powers  he 
is  denied  all  discretion  in  that  respect.  It  is  ap|)arent  that  if 
he  may,  by  threats,  influence  one  juror,  the  largest  minority 
may  be  treated  likewise.  If  this  practice  is  tolerated,  the 
uniformity  of  trial  by  jury  disappears,  as  judges  would  have 
diflFerent  views  as  to  the  size  of  the  minority  whose  opinion 
should  be  respected.  A  reform  of  the  jury  system  in  this 
respect,  if  it  comes  at  all,  must  be  from  a  different  source. 
The  law  recognizes  only  the  unanimous  verdict,  and  no  other 
can  be,  directly  or  indirect!}',  introduced  by  the  judiciary. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remand^ 


Marder,  Luse  &  Company 

V. 

William  G.  Leary. 

Negligence — Unguarded  Elevator  Shaft — Personal  Injuries — Evidence 
•^Subsequent  Improvement, 

1.  Where  evidence  is  admistsible  for  some,  but  not  all  purpones,  the  mme 
should  not  be  excluded  from  the  jury.  If  it  is  apprehended  that  they  woQi<l 
be  misled  thereby,  the  danflfer  should  be  obviated  by  proper  instructions. 

2.  It  is  the  rule  in  this  State  that  evidence  of  the  subt^equent  improvft- 
ments  of  that  portion  of  given  premises  which  caused  a  pergonal  injury,  ii 
admissible  in  actions  brought  for  the  recovery  of  damages  therefor. 
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3.  In  the  case  presented,  an  unprotected  elevator  shaft  beinfir  the  cause 
of  the  injury,  the  plaintiff  having  been  ricrhtfuliy  upon  the  premises  inques- 
tioDf  this  court  declines  to  interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Bakeb,  Judge,  presiding. 

Messrs.  Flower,  Smith  &  Musgraye,  for  appellant 
That  in  a  proper  case  a  cause  should  be  reversed  because 
of  the  improper  remarks  of  counsel  unduly  prejudicial  to  the 
defeated  party,  has  been  held  in  the  following  cases,  among 
others:  Henry  v.  R  R.  Co.,  121  111.  264;  Earl  1  v.  The 
People,  99  III.  123;  Brown  v.  Swineford,  44  Wis.  290. 

The  court  permitted  the  plaintiff  to  prove,  over  the  objec- 
tion and  exception  of  appellant,  that  immediately  after  the  acci- 
dent the  ap|>e11ant  erected  further  and  additional  protection  to 
theelevator  well  in  question,  placing  a  crossbar  in  the  partition 
of  the  elevator  well  in  addition  to  the  door  which  had,  at  the 
time  of  the  accident,  been  the  only  protection.  That  is  to  say^ 
the  court  allowed  the  plaintiff  to  show  as  evidence  of  prior 
negligence,  the  fact  that  subsequent  to  the  accident  the  defend- 
ant had  erected  additional  safeguards  and  barriers.  This  evi- 
dence was  most  efficiently  used  by  counsel,  as  shown  in  part 
by  the  extracts  from  his  speech  included  in  the  abstract,  and 
is,  as  we  believe,  clearly  erroneous.  Shearman  &  Ked field  on 
Negligence,  Vol.  2,  Sec.  382;  Hudson  v.  C.  &  N.  W.  Ry., 
59  Iowa,  684r-5;  Morse  v.  Minn.  &  St.  L.  Ry.,  30  Minn.  468; 
Timpson  v.  Manhattan  Ry.,  1  N.  Y.  Supplement,  673;  Vil- 
lage of  Warren  v.  Wright,  103  111.  298! 

Messrs.  W.  P.  Black  and  A.  B.  Chilcoat,  for  appellee. 

Garnett,  J.  The  judgment  appealed  from  is  for  personal 
injuries  suffered  by  appellee  from  a  fall  through  an  elevator 
shaft  in  a  building  controlled  and  occupied  by  appellant. 

The  admission  of  incompetent  evidence  for  the  plaintiff  is 
the  first  error  assigned.     The  door  through  which  appellee 
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walked  into  the  shaft,  was  open  at  the  time  of  the  injury,  and 
there  was  no  bar,  or  other  protection,  across   the  opening. 
Appellee  was  allowed,  over   api)cllant's   objection,  to  prove 
that  the  next  day  a  bar  was  erected  there  as  a  guard.     The 
competency  of  this  evidence  is  certainly  a  question  upon  whicli 
the  courts  are  not  in  accord.     The  latest  decision  in  Minne- 
sota denies  its  admissibility.     Morse  v.  Minneapolis  &  St  L. 
Ry.  Co.,  30  Minn.  465.     The  same  view  is  held  in  New  York 
and  Iowa.     Dougan  v.  Transportation  Co.,  56  N".  Y. ;  Baird  v. 
Daly,  68  N.  Y.  547;  Timpson  v.  Manhattan  Ry.  Co.,  1  N.  Y. 
Supplement,  673;  Hudson  v.  C.  &  N.W.  K  R.  Co.,  59  loo, 
581.     The  contrary  is  tlio  rule  in  Pennsylvania.    West  Chester 
&  Philadelphia  R.  R.  Co.  v.  McElwee,  67  Pa.  St.  311 ;  McKee 
V.  Bidwell,  74  Pa.  St.  218.     Similar  evidence  was  admitted  in 
C,  B.  &  Q.  R.  R.  Co.  V.  Gregory,  58  111.  272,  and  although 
the   question  does    not    appear    to    have  been    raised,  the 
court    comments    on    the    evidence   a^   strentrthening  the 
theory  that   the  instrument   which  caused  the   injury   then 
in  question,  was  in  a  dang(»rous  situation  when  the  plaintiff 
was  hurt.     The  Village  of  Warren   v.  Wright,  103  111.  298, 
denies  the  competency  of  the  evidence,  but  since  the  decis- 
ion  in   City   of  Chicago   v.    Dalle,  115  111.  386,  it  must  be 
conceded  that  the  law  for   this  court  requires  its  admission* 
The  latter  case,  to  be  sure,  only  admits  the  evidence  for  the 
purpose  of  establishing  the  condition  of  the  locus  in  quo  at 
the  time  of  the  fall.     "It   is   the   well   settled   practice  tliat 
where  evidence  is  admissible  for  some  but  not  other  purposes, 
the  court  should  not  exclude  it  from  the  consideration  of  the 
jury.     If  it  is  apprehended  that  such  evidence  might  mislead 
the  jury,  the   danger   should   be  obviated  by  proper  iustrnc- 
tions."     Farwe^l  v.  Warren,  51  111.  467;  C.  R.  I.  &  P.  Ry. 
Co.  V.  Clark,  108  111.  114;  Webster  v.  Enfield,  5  Gilm.298. 

Appellant's  objection  to  the  evidence  was  general,  and  no 
attempt  was  made  to  have  the  proof  confined  to  its  legitimate 
eJBfect,  by  instruction  from  the  court.  So  it  would  seem  that 
the  first  assignment  of  error  can  not  be  sustained. 

The  verdict  is  vigorously  assailed  by  counsel  for  appellant 
on  the  ground  that  it  is  against  the  overwhelming  weight  of 
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evidence.  We  have  with  much  care  and  labor  examined  the 
record  for  a  verification  of  this.assertion,  and  at  the  end,  find 
it  belongs  to  the  class  where  the  finding  of  the  jury  on  the 
facts  is  conclusive.  It  is  not  denied  that  the  door  of  the  eleva- 
tor through  which  Leary  fell  was  generally  kept  wide  open, 
and  the  entrance  left  wholly  unguarded.  Leary  was  lawfully 
upon  the  premises,  engaged  in  some  gas-fitting  work  which 
his  emplo^'er  had  been  engaged  to  do  by  appellant.  The 
evidence  certainly  tended  to  prove  that  Leary  was  not  familiar 
with  the  premises  about  the  elevator  door  where  he  fell,  or 
with  the  fact  that  the  door  was  open  at  the  time,  or  with  the 
habit  of  appellant  in  keeping  it  standing  open  and  unpro- 
tected. And  there  wasample  evidence  to  warrant  the  jury  in 
finding  that  the  door  to  the  shaft  was  in  a  dark  and  dangerous 
situation  and  a  menace  to  the  life  of  any  person  unacquainted 
with  the  surroundings,  whose  business  carried  him  to  its 
vicinity.  The  evidence  was  very  conflicting  on  these  points 
and  presented  a  case  which  the  jury  had  the  right  to  determine 
according  to  their  best  judgment. 

The  remarks  of  appellee's  counsel  to  the  jury  in  his  closing 
address  to  the  jury  were  a.  trifle  beyond  the  allowable  limit, 
but  were  not  of  such  a  serious  character  as  to  call  for  a 
reversal  of  the  judgment. 

No  complaint  is  made  of  the  giving  or  refusing  of  instruc- 
tions. 

There  is  no  error  and  tlie  judgment  is  aflflrmed. 

Judgment  affirmed. 
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1.  A  motion  in  general  terms  on  the  pnrt  of  the  defendant  that  the  juiy 
be  inBtrncted  to  find  a  verdict  for  the  defendant,  npon  the  ground  that  the 
proof  varies  from  the  declaration,  will  not  save  the  benefit  of  the  objection. 

2.  The  public  has  the  right  to  suppose  from  the  long  and  uniform  prac- 
tice of  taking  on  and  letting  off  passengers  at  a  place  other  than  a  regalu 
station,  that  its  accommodation  was  the  design,  and  that  the  railroad  com- 
pany had  issued  a  general  standing  invitation  to  u^e  the  Rpot  in  question 
and  so  much  ground  adjoining  as  is  necessary  and  convenient  for  the  pur- 
poses of  a  station. 

8.  In  such  case  a  person  may  properly  wait  for  a  train  at  any  point 
adjoining  the  usual  stopping  place,  where  it  might  reasonably  be  anticipated 
that  any  part  of  the  train  adapted  to  the  accommodation  of  passengers 
would  come  to  a  stand. 

4.  Railroad  companies  are  not  liable  to  trespassers  for  anything  short  of 
wanton  or  wilful  negligence. 

5.  In  an  action  brought  to  recover  from  a  railroad  company,  damages 
for  personal  injuries  alleged  to  have  been  caused  by  its  negligence,  this 
court  holds,  that  a  certain  rule  as  to  movement  of  trains  of  defendant  was 
properly  received  in  evidence,  and  declines  to  interfere  with  the  verdict  for 
the  plaintiff. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Cook  Couutj;  the  Hod, 
Julius  8.  Obinnbll,  Judge,  presiding. 

Mr.  Pliny  B.  Smith,  for  appellant 

There  is  no  station  at  Koot  street  and  plaintiff  was  a  tres- 
passer. Trains  stop  only  on  account  of  the  crossing.  Tbo 
fact  of  people  getting  on  and  off  north  bound  trains  at  this 
point  for  their  own  convenience,  does  not  make  it  a  station. 
A  station  is  a  place  where  trains  stop  for  the  purpose  of 
receiving  and  discharging  passengers  or  freight  or  both,  and 
involves  certain  duties,  such  as  to  provide  conveniences  for 
passengers,  etc. 

The  fact  that  there  are  no  conveniences  for  passengers  at 
this  point,  that  no  tickets  are  sold  to  or  from  it,  that  it  does 
not  appear  upon  the  time  card,  is  not  advertised  or  held  ont 
as  a  station,  and  that  no  trains  stop  there  coming  south,  show 
that  it  is  not  regarded  as  a  station,  and  that  the  stoppage  of 
north  bound  trains  is  not  for  the  accommodation  of  passen- 
gers.    C.  &  A.  K.  R  Co.  V.  Flagg,  43  111.  864;  State  v.  N.  II. 
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&  N.  Co.,  37  Conn.  163;  State  v.  N.  H.  &  N.  Co.,  41  Conn. 
134;  Baldwin  v.  G.  T.  By.  Co.,  15  At.  Rep.  (N.  H.)  411. 

In  Flagg's  case,  a  passenger  was  ejected  from  the  caboose 
of  a  freight  train  at  a  water  tank  a  quarter  of  a  mile  from  a 
station  called  Lawndale,  and  brought  suit  for  being  expelled 
from  the  train  at  a  point,  not  the  ^'nsiial  stopping  place," 
under  the  statute.     The  court  say,  in  its  opinion  (p.  367) : 

^^It  is  in  proof  that  passengers  desiring  to  enter  or  leave 
the  train  at  Lawndale  station,  often  did  so  at  this  water  tank, 
as  the  freight  train  frequently  passed  the  station  itself  with- 
out stopping,  and  the  tank  was  only  a  quarter  of  a  mile  distant. 
It  is  also  in  proof  that  passengers  left  at  the  station  when  the 
train  stopped  there.  Whether  this  tank  was  the  usual  place 
for  the  discharge  of  passengers  from  freight  trains,  was  dis- 
tinctly left  to  the  jury  by  the  sixth  instruction  for  the  defend- 
ant, and  they  found  it  was  not  Their  finding  was  undoubt- 
edly right.  A  local  usage  adopted  by  persons  living  in  the 
neighborhood  and  familiar  with  the  ground,  for  their  own 
convenience,  can  not  be  considered  as  making  any  place  but 
a  regular  station  the  proper  point  for  the  discharge  of  pas- 
sengers." 

The  plaintiff  was  also  guilty  of  negligence  in  taking  the 
more  dangerous  of  two  courses  open  to  her.  The  place  in 
which  she  stood  between  the  tracks  was  nine  feel  four  and 
three-fourths  inches  in  width,  while  on  the  east  side  of  the 
Kock  Island  passenger  train,  the  space  between  the  two  main 
tracks  in  which  she  might  have  stood,  was  thirteen  feet  three 
and  three-eighths  inches  in  width,  giving  her  a  margin  of  four 
feet  more  of  safety;  a  position  much  safer  than  the  one  she 
occupied. 

Again,  even  in  the  space  where  she  stood  there  was  suffi- 
cient ro.>m  for  her  to  stand  between  the  two  trains  in  safety. 
If  she  had  stood  in  the  middle  of  the  space,  she  would  have 
received  no  injury.  If  a  person  goes  into  a  network  of 
tracks,  where  trains  may  be  expected  upon  any  of  them,  if 
there  is  space  between  the  tracks  which  affords  safety,  the 
slightest  care  requires  that  that  spare  should  be  occupied.  It 
appears  from  the  testimony  presented  on  behalf  of  the  plaint- 
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iff,  that  as  otlieiB  stood  between  the  same  passing  trains  in 
entire  safety,  she  might  have  done  the  same. 

She  chose,  however,  the  dangerous  course  in  two  particnlai^s 
when  the  safe  course  was  open,  and  the  settled  law  is,  that 
this  prevents  a  recovery  from  an  injury  thus  received.  City 
of  Centralia  v.  Kronse,  64  111.  19;  Lovengnth  v.  City  of 
Bloomington,  71  III.  238;  L  C.  R  E.  Co.  v.  Godfrey,  71  111. 
500;  I,  C.  R.  R  Co.  v.  Hetherington,  83  III.  510;  L.  S.&M. 
S.  Ry.  Co.  V.  Hart,  87  111.  534 ;  K.  P.  Co.  v.  Henry,  50  111. 
269;  I.  C.  R  R  Co.  v.  Hall,  72  111.  222;  C.  &  N.  W.  Ey. 
Co.  V.  Donahue,  75  111.  106;  Foster  v.  C.  &  A.  R  R  Co.,  84 
III.  164;  Austin  v.  C,  R  I.  &  P.  Ey.  Co.,  91  III.  35;  C.  & 
N.  W.  Ey.  Co.  V.  Bliss,  6  III.  App.  411 ;  Abend  v.  T.,  H.  & 
I.  R  R  Co.,  Ill  111.  202. 

Again,  the  place  where  she  went  being  one  of  positive 
danger,  commensurate  prudence  required  positive  or  affirma- 
tive acts  of  care  to  avoid  existing  positive  dangers,  C.  ii  0. 
R  R  Co.  V.  Olson,  12  111.  App.  251. 

Mr.  E.  F.  Mastkbson,  for  appellee. 

Gaknktt,  J.  The  judgment  of  which  this  apj)eal  com- 
plains, was  for  personal  injui'y  to  appellee,  on  A])ril  29,  1886, 
at  appellant's  railway  crossing  of  Eoot  (or  42d)  street,  in  this 
county.  At  that  time  there  were  crossing  at  that  point  what 
were  known  as  the  new-main,  the  in-main  and  the  out-main 
tracks,  the  new-main  lying  on  the  east,  the  in-main,  nine  feet 
four  and  three-fourths  inches  further  west,  and  the  out-main, 
thirteen  feet  two  and  one-half  inches  still  further  west. 
There  were  two  other  tracks  at  the  same  crossing,  both  lying 
west  of  the  out-main,  and  east  of  the  new-main  wei'O  three 
switch  tracks,  the  one  lying  farthest  east,  nmning  into  appel- 
lant's round-house,  which  was  built  just  south  of  Eoot  street 
The  in  and  out-main  tracks  were  used  jointly  by  appellant  and 
the  Chicago,  Eock  Island  &  Pacific  Eailway  Company. 

In  the  morning  of  the  day  named,  appellee  was  at  the  Boot 
street  crossing,  waiting  to  take  passage  on  the  7:30  a.  m. 
Eock  Island  suburban  passenger  train,  bound  uorth  for  tlie 
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city  of  Chicago.  As  the  train  was  seen  approaching  on  the 
in-main  track,  she,  with  other  persons  who  were  there  with 
the  same  purpose,  moved  south  of  the  south  line  of  Root 
street,  to  board  the  train  where  they  could  get  seats,  having 
found  by  experience  that  the  seats  in  the  front  cars  of  the 
train  wore  always  filled  before  reaching  that  place.  Appel- 
lee and  several  other  persons  stood  between  the  new  and  in- 
main  tracks  waiting  for  the  train,  while  others  stood  between 
the  in  and  out-main.  Seeing  the  train  coming  rapidly  from 
the  south,  and  fearing  her  clothing  might  be  caught  in  the 
draft  caused  by  the  rapid  motion,  she  drew  back  toward  the 
east,  and  was  struck  and  injured  by  the  tank  of  appellant's 
engine  which  was  slowly  backing  south  on  the  new-main  track. 

The  circumstances  of  the  case,  as  developed  by  the  evidence, 
are  such  that  this  court  has  no  right  to  interfere  with  the 
verdict,  unless  some  error  of  law  intervene^!. 

The  first  point  made  by  the  appellant  is,  that  the  proof 
varies  from  th^  declaration.  Without  commenting  upon  the 
fact  of  a  variance,  it  suffices  to  say  that  no  specific  objection 
on  this  ground  was  made  in  the  trial  court.  When  the  evi- 
dence was  nearly  all  in,  counsel  for  appellant  did  move  the 
court  to  instruct  the  jury  to  find  a  verdict  for  the  defendant 
on  the  ground  that  "  the  proof  varies  from  the  declaration!" 
Tlie  benefit  of  the  objection  is  not  saved  by  a  motion  so  gen- 
eral in  its  terms.  St.  Clair  Co.  Ben.  Soc.  v.  Fietsam,  97  111. 
474;  Start  v.  Moran,  27  III.  App.  119. 

Appellant's  second  point  is,  that  there  was  no  station  at 
Hoot  street  and  appellee  was  a  trespasser,  as  she  was  thirty- 
five  feet  south  of  Root  street  when  she  was  struck.  No  sta- 
tion house,  ticket  office  or  platform  was  built  there.  Some 
of  the  north  bound  trains  stop  at  the  39th  street  station,  being 
the  next  station  north  of  Root  street,  but  the  7:30  a.  m.  Rock 
Island  passenger  train  did  not  stop  at  39th  street  Appellant 
did  not  advertise  Root  street  as  a  station,  or  name  it  as  such 
on  its  time  cards,  and  no  tickets  were  sold  to  or  from  there. 
Tickets  were  sold  to  and  from  39th  street,  and  were  received 
in  payment  of  fare  from  passengers  taking  trains  at  Root 
street    But  it  is  a  conceded  fact,  that  for  twenty  years  prior 


428  Appellate  Couuts  of  Illinols. 

Vol.  35.]      Lake  Shore  &  Michtj^n  Southern  By.  Co.  ▼.  Ward. 

to  April  29, 1886,  the  north  bound  trains  of  both  roads  had  all 
stopped  at  Root  street,  and  daring  all  that  time  all  the  subur- 
ban passenger  trains  were  in  the  habit  of  receiving  and  dis- 
charging passengers  there.  No  objection  was  ever  made  to 
the  practice  by  either  road,  and  no  warning  given  to  tlie  pub- 
lic generally  or  to  those  in  the  habit  of  taking  the  train  at 
Boot  street,  that  there  w^is  no  station  at  that  place.  Appel- 
lant says  that  the  trains  were  stopped  there  on  account  of  the 
stock  yards  railroad  crossing  at  40A\  street,  and  not  for  the 
accommodation  of  passengers.  The  distance  of  that  crossing 
from  Root  street  is  variously  stated  by  the  witnesses.  One 
testified  that  it  was  about  300  feet,  another  about  600  feet, 
and  another  about  1,000  feet  Taking  either  estimate  as 
approximately  correct,  a  stop  at  Root  street  was  certainly 
unnecessary  in  obedience  to  the  statute.  If  the  distance  was 
300  feet,  the  trains  could  have  stopped  south  of  there,  or  if  it 
was  600  feet  or  more,  they  could  have  stopped  further  north. 
Some  other  object  must  have  been  contemplated,  and  the 
public  had  the  right  to  suppose  from  the  long  and  uniform 
course  of  business,  that  their  accommodation  was  the  design, 
and  if  so,  they  might  well  assume  that  the  railway  companies 
had  issued  a  general  and  standing  invitation  to  use  the  ground 
at  Root  street,  and  so  much  adjoining  thereto  as  was  neces- 
sary and  convenient,  for  the  purposes  of  a  station.  Thonii> 
son  on  Carriers  of  Passengers,  268. 

Failing  to  indicate  by  platform,  or  otherwise,  the  bounds 
within  which  it  would  be  safe  for  passengers  to  stand  while 
waiting  the  arrival  of  a  train,  momentarily  expected,  appellant 
can  not  complain  if  a  person  intending  to  take  passage  stations 
himself  at  any  point  adjoining  the  usual  stopping  place,  where 
it  might  reasonably  be  anticipated  that  any  part  of  the  train 
adapted  to  the  accommodation  of  passengers  would  come  to  a 
stand.  Chicago  &  Alton  R  R.  Co.  v.  Flagg,  43  111.  364,  is 
cited  by  appellant  to  support  its  contention  that  there  was  no 
station  at  Root  street  We  need  not  find  fault  with  that 
case. 

What  was,  within  the  words  of  the  statute  as  it  then 
read,  a  "  usual  stopping  place  "  for  ejecting  passengers  who 
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refused  to  pay  fare,  is  not  the  same  qnestioii  as  that  now  pre- 
sented to  the  court.  Should  the  company  be  permitted  to 
deny  the  effect  of  its  invitation  to  the  public  when  it  becomes 
its  interest  to  do  so  ?  It  is  true  that  the  stoppingat  Root  street 
was  for  the  convenience  of  tlie  public.  So  should  be  every 
stopping  place  on  a  railroad.  But  it  is  equally  true  that  the 
stopping  at  Root  street  was  for  the  advantage  of  appellant. 
For  it  to  now  say  that  iho  only  object  was  tlie  convenience  of 
the  public  sounds  strangely.  The  stop  there  and  transportation 
of  passengers  to  the  city  for  the  same  faro  as  if  they  got  on  at 
39th  street,  was  more  than  appellant  was  legally  bound  to  do. 
Bnt  the  extension  of  this  slight  favor  can  not  be  used  as  an 
excuse  for  neglect  to  provide  reasonable  precautions  for  the 
safety  of  the  passenger  at  the  place  where  he  is  invited  to 
enter  the  train. 

We  believe  the  true  rules  applicable  to  the  facts  of  this  case 
are  stated  in  Thompson  on  Carriers  of  Passengers,  page  269 : 
"  Wherever  a  railroad  company  is  in  the  habit  of  receiving 
passengers,  whether  at  a  station  or  some  point  outside,  or  if 
by  the  regular  operation  of  trains  it  is  necessary  to  traverse 
portions  of  the  premises  outside  of  the  station  house,  pas- 
sengers have  a  right  to  assume  tliat  such  parts  of  the  premises 
are  in  a  safe  condition  for  such  purpose,  even  on  a  dark  night. 
*  *  *  Injuries  frequently  happen  to  passengera  by  being 
ran  over  by  other  trains  passing  through  stations,  while  tak- 
ing or  leaving  their  own  trains.  In  cases  of  this  kind,  it 
would  seem  that  if  the  running  arrangements  of  the  road  are 
such  that  it  is  necessary  to  pass  over  a  railroad  track  in  order 
to  take  or  leave  a  train,  the  passenger  may  rightfully  expect 
protection  against  the  running  of  trains  at  such  a  time,  and 
may,  therefore,  properly  relax  that  vigilance  for  his  safety 
which  is  ordinarily  demanded  of  one  coming  upon  a  railroad 
track." 

The  court  admitted  in  evidence,  over  appellant's  objection, 
this  joint  rule  of  the  two  railroad  companies: 

"9.  When  passenger  trains  are  at  stations  or  street  cross- 
ings, receiving  or  discharging  passengers,  other  trains  or 
engines  must  not,  under  any  circumstances,  pass  between  the 
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stanjin^  train  and  station,  or  until  the  track  is  known  to  bo 
clear. 

"  Engineers  and  train  men  will  look  out  for  local  and  dummy 
trains  of  both  roads,  that  stop  at  street  crossings,  between 
Englewood  and  Chicago. 

"For  the  government  and  information  of  employes  only." 

It  is  said  tliat  the  rule  should  not  have  been  admitted,  as  it 
was  not  set  iip  in  the  declaration.  A  similar  point  was  decided 
adversely  to  appellant  in  Coates  v.  The  Burlington,  C.  R& 
K  Ry.  Co.,  62  Iowa,  486;  see,  also,  Chicago  City  Ry.  Co.  v. 
Wilcox,  33  III.  App.  450.  The  evidence  is  competent  as  an 
admission  of  the  defendant. 

Plaintiffs  third  instruction  was  predicated  upon  thehypotli- 
esis  tliat  she  was  a  trespasser  and  by  it  the  jury  were 
instructed  that  the  defendant  was  liable  if  its  servants  could, 
by  reasonable  care,  have  avoided  injury  to  plaintiff.  Railroads 
are  not  liable  to  trespassers  for  anything  short  of  wanton  or 
wilful  negligence,  but  as  there  was  no  evidence  tending  to 
prove  plaintiff  a  trespasser,  the  error  in  the  instruction  was 
harmless. 

The  main  points  of  the  contention  have  now  been  disposed 
of,  and  without  commenting  separately  upon  each  of  the 
remaining  objections  to  the  judgment,  presented  by  theappel- 
lant's  brief,  we  will  simply  say  that  due  attention  has  been 
given  to  them  all,  and  we  are  satisfied  there  has  been  no  error 
warranting  a  reversal. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


as  4ao 
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Swan  A.  Johnson. 

Railroads-^  Negligence  —  Personal  It^uries—Ct'Osstngs—**  Kieling" 
Cars— Comparative  NegUgence^Evidence— Instructions, 
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1.  It  is  wanton  and  reckless  negligence  on  the  part  of  a  railroad  company 
to  send  cars,  under  no  control,  across  public  streets. 

2.  In  an  action  brought  to  recover  damages  from  a  railroad  company 
for  personal  injuries  alleged  to  have  been  occasioned  by  its  negligence,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict  for  the 
plaintiff. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Mr.  Pliny  B.  Smith,  for  appellant. 

Messrs.  Milleb,  Leman  &  Chase,  for  appellee. 

Gary,  P.  J.  On  the  evidence  the  verdict  of  the  jury  for 
the  appellee  ought  not  to  be  disturbed. 

Twenty-fifth  street  in  the  city  of  Chicago  is  an  east  and 
west  street  and  the  north  sidewalk  tliereon  is  crossed  by  eight 
railway  tracks.  The  most  eastern  of  them  going  north  trends 
to  the  east,  and  enters  a  coal  yard,  through  gates,  and  a  fence 
coming  south  along  the  west  side  of  the  coal  yard  to  the 
north  line  of  the  sidewalk,  separates  that  track  from  the  one 
next  west.  The  latter,  called  in  the  plat  in  evidence  No.  3, 
is  the  one  on  which  the  appellee  was  hurt.  It  also,  in  cross- 
ing the  sidewalk,  runs  parallel  to  the  first,  so  that  in  going 
south,  it  trends  to  the  west,  and  about  six  feet  south  of  the 
south  sidewalk  of  the  street,  enters  by  a  switch  the  next  track 
to  the  west.  No.  2,  which  runs  due  north  and  south.  Consid- 
erable distance  south  of  the  street,  No.  2  connects  by  a  switch 
with  another  due  north  and  soutli  track.  No.  1. 

Before  the  appellee  arrived  upon  the  ground,  the  appellants 
liad  brought  a  lot  of  cars  south  from  Twenty-fourth  street  on 
track  No.  3,  run  south  to  Twenty-sixth  street,  and  on  the 
ti*ack  No.  1,  and  then  "kicked  "  (that  is,  giving  the  cars  a  start 
by  pushing,  and  then  lettitig  them  loose)  some  of  them  north 
on  track  No.  1  and  kicked  others  north  on  track  No.  3. 

The  grade  thei'e  was  slightly  a  down  grade  to  the  north,  so 
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that  with  a  little  Btart  the  cars  would  run.  Necessarily,  after 
kicking  cars  down  No.  1,  the  switch  connecting  No.  2  with 
No.  1  must  have  been  shifted  before  cars  could  be  sent  on 
No.  3.  The  appellee  testified  to  coming  to  the  tracks  from 
the  east,  looking  south  and  seeing  nothing  to  excite  apprehen- 
sion of  danger,  and  stepping  npon  No.  3  and  waiting  there 
for  trains  to  pass  and  leave  the  tracks  west  of  him  c^ear,  before 
he  went  on  his  way.  The  experience  of  some,  and  the  obser- 
vation of  many,  teach  that  there  is  danger  in  crossing,  and 
more  in  standing  upon  railway  tracks.  Under  the  law  of  com- 
parative negligence,  however,  of  the  wisdom  of  adopting 
which  this  case  furnishes  an  illustration,  an  injured  plaintiff  is 
not  always  barred  of  his  remedy  because  of  his  own  want  of 
care.  If,  with  impunity,  railways  may,  without  warning  or 
precaution,  send  cai*s  under  no  control^  across  public  streets  of 
a  great  city,  it  may  reasonably  be  ex[)ected  that  they  will  not 
discontinue  the  practice.  It  can  be  ])redicted  almost  with  the 
certainty  of  an  astronomical  calculation,  that  such  a  coarse 
of  conduct  will  result  in  mayhem  and  death  of  citizens. 
It  is,  therefore,  wanton  and  reckles6  negligence  to  pursne 
it  Railways  have  no  right  to  create  perils  so  ^Uhatthe 
slightest  indiscretion  on  the  part  of  the  employe  will  prove 
fatal."  C,  B.  &  Q.  v.  Gregory,  58  111.  272.  Much  less  bo 
that  persons  unconnected  with  their  service  are  unnecessarily 
exposed  to  danger. 

In  passing  npon  the  question  of  the  negligence  of  the 
appellee,  the  jury  had  before  them  a  plat  which  showed  that 
the  track  No.  3,  on  whicli  he  stood,  stopped  six  feet  south  of 
the  south  side-walk  of  the  street.  A  very  slight  knowledge 
of  railway  construction  would  tell  him  that  it  there  con- 
nected with  track  No.  2,  but  it  was  yet  a  circumstance  whicli 
they  might  consider  in  connection  with  his  testimony  as  to 
looking  south  and  seeing  no  danger. 

The  jury  were  instructed  in  such  manner  that  the  conduct 
of  both  parties,  as  shown  by  the  evidence,  was  fairly  presented 
for  their  consideration  as  to  the  negligence  of  each,  and  the 
degrees  of  negligence  respectively.  The  first  count,  alleging 
that  the   defendants  ^^so  improperly   and  carelessly  drove) 
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pushed  and  managed  the  said  locomotive  engine  and  train  of 
cars,  that  by  and  through  the  negh'gence  and  improper  con- 
duct of  the  defendant,  bj  its  said  servants,  the  said  train  of 
cars  ran  and  strnck  with  great  force  and  violence  upon  and 
ao^inst  the  said  plaintiff,"  is  sufficient  to  admit  evidence  of  all 
the  circumstances  under   which  the  cars  were   pushed  or  ^ 

"  kicked  "  across  the  street  See  forms,  2  Ch.  PI.,  708;  C,  B. 
&  Q.  V.  Carter,  20  111.  390;  8  Went  PI.,  400;  Mitchell  v. 
Tarbutt,  5  D.  &  E.  649. 

A  practice  has  grown  up  here  of  pleading  with  unneces- 
sary particularity  the  manner  of  the  negligence  in  actions  of 
this  kind,  by  which  the  admissibility  of  evidence  is  narrowed, 
and  the  field  for  variance  widened.  The  appellants  asked 
that  the  jury  bo  instructed,  peremptorily,  that  the  appellee 
could  not  recover  under  the  2d,  3d  and  4th  counts,  and  by 
another  instruction  that  he  could  not  recover  under  them 
unless  certain  facts  were  proved.  The  court  could  not  be 
expected  to  give  inconsistent  instructions,  and  gave  the  latter. 

One  of  the  counts  was  based  upon  the  alleged  absence  of 
any  flagman,  as  required  by  a  city  ordinance.  There  was  no 
proof  that  the  place  was  within  the  district  in  which  the 
ordinance  required  a  flagman. 

And  it  is  now  objected  that  submitting  to  the  jury  whether 
the  appellants  were  guilty,  as  charged  in  the  declaration,  was 
submitting  a  hypothesis   of  which   there  was  no  evidence. 

The  same  question  was  presented  in  H.  &  St.  J.  R.  R.  v. 
Martin,  111  111.  219,  and  the  second  answer  to  it,  tiiere  given, 
is  an  answer  here. 

It  must  be  admitted  that  some  of  the  instructions  for  the 
appellee  are  subject  to  criticism  on  the  score  of  assuming  the 
existence  of  facts  in  dispute,  if  tried  by  the  strict  rules  laid 
down  in  some  of  the  reported  cases.  Those  cases  impute  to 
the  jury  a  degree  of  philological  astuteness  with  which  they 
are  not  to  be  credited  in  a  case  in  wliich  the  court  is  entirely 
satisfied  with  the  verdict 

All  questions  made  upon  the  special  questions  to  the  jury, 
are  answered  by  the  case  of  C.  &  N.  W.  Ky.  v.  Dnnleavy, 

ToL  XXXY  » 
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129  111.  132.  On  the  whole  record  the  resnlt  is  right.  No.th- 
ing  of  which  the  appellants  complain  affected  the  decision  of 
the  main  question  in  the  case,  and  the  judgment  must  be 
afSrmed. 

Judgment  affirmed. 


85    4:^1  rM  AM  ^ 

!??L^I  Chicago  City  Kailway  Company 

V. 

George  H.  Hastings. 

Street  Railronda — Negligence — Starting  with  Sudden  Jerk — Evidence-^ 
Instructions — Damages — Loss  of  Time. 

1.  In  an  action  brought  for  the  recovery  of  daraacres  for  pergonal  inja- 
ries,  allenred  to  have  been  occasioned  through  the  negligence  of  another,  it  is 
proper  to  instruct  the  jury  to  consider,  in  the  estimation  of  damages,  plaiot- 
iff*B  loss  of  time,  there  being  neither  allegations  nor  direct  proof  thereof, 
where  the  injury  suffered  necessarily  imports  such  loss* 

2.  In  the  case  presented,  this  court  declines  to  interfere  with  the  judg- 
ment for  the  plaintiff,  for  an  injury  alleged  to  hare  been  occasioned  by  the 
sudden  starting  of  a  train  of  street  cars. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  C.  M.  Hardy,  for  appellant. 

Messrs.  Ernest  Dale  Owen  and  Seth  F.  Crews,  for 
appellee. 

Gary,  P.  J.  Tlie  appellee  alleged  in  this  declaration  injury 
sustained  by  him  through  the  negligence  of  the  appellants, 
stating  the  manner — that  his  left  thigh  was  broken,  and  as  a 
consequence,  that  he  has  been  sick  and  languishing  from 
thence  hitherto,  and  has  become  permanently  crippled;  and 
on  the  trial  put  in  testimony  to  prove  the  ti'uth  of  this  decla- 
ration. 
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The  brief  of  the  appellants  urges  that  the  court  erred  in 
instructing  the  jury  that  in  estimating  the  damages  they 
might  consider  his  loss  of  time  so  far  as  shown  by  the  evi- 
dence, there  being  neither  allegations  nor  direct  proof  of  loss 
of  time.  From  a  broken  thigh,  which  was  alleged  and  proved, 
the  loss  of  time  is  such  an  inevitable  result,  that  the  instruc- 
tion is  right  Chicago  v.  Sheehan,  113  111.  658.  The  brief 
also  urges  that  no  instruction  on  comparative  negligence 
ought  to  have  been  given;  that  one  or  the  other  of  the  par- 
ties was  wholly  to  blame,  and  that  the  effect  of  such  an 
instruction  was  to  confuse  the  jury  and  that  it  left  them  '^  at 
liberty  to  straddle"  and  find  that  each  was  partly  blamable. 
Under  the  circumstances  as  the  appellee  in  liis  testimony 
stated  them,  it  might  be  argued  that  he  was  not  as  careful  as 
he  ought  to  have  been.  He  says  that  as  the  grip  reached  the 
crossing,  he  raised  his  hand  as  a  signal,  and  then  walked  in 
the  direction  the  cars  were  going  about  the  length  of  a  car 
and  the  grip,  and  as  the  grip  came  to  him  and  stopped,  he 
took  hold  of  a  standard,  put  his  foot  on  the  footboard,  and  as 
he  was  raising  himself,  the  car  was  started  with  a  sudden  jerk 
which  threw  him  down.  Why  did  he  not  take  the  car  at  the 
crossing,  the  counsel  might  ask  of  the  jury. 

The  accident  happened  about  8:30  p.  m.  May  20,  1S87, 
near,  but  north  of  Twenty-fourth  street,  bn  State  street. 
There  were  four  witnesses  as  to  the  occurrences  at  the  time. 
The  first  point  in  dispute  is  whether  the  cars  stopped  at  all 
befoi'e  the  appellee  fell.  He  says  they  did,  and  the  grip 
driver  and  a  passenger  say  they  did  not.  The  appellee  is,  in 
this  part  of  his  case,  corroborated  by  his  sister-in-law.  They 
botli  say  that  they  walked  together  from  Michigan  avenue  to 
State  street  on  Twenty-fourth  street  and  when  near  the  track 
of  the  railway  he  signaled  for  the  cars  to  stop,  which  they 
did.  He  then  left  her,  they  say,  going  northward,  and  she 
says  she  knew  nothing  more  of  him  that  night  Her  home 
was  on  the  northwest  comer  of  the  same  streets,  and  she  says 
that  after  he  left  her,  she  waited  on  the  crossing  until  the 
cars  came  to  a  standstill,  and  when  they  started  she  went 
round  the  rear  to  her  home;  that  after  she  had  crossed  she 
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noticed  the  cars  stopped  again,  and  she  then  saw  a  man  tliat 
was  hurt  being  removed. 

It  is  fair  inference  from  her  testimony,  thongh  she  does 
not  say  it,  that  she  supposed  that  the  appellee  had  safely 
boarded  the  car,  or  at  any  rate  no  thought  to  the  contrary 
crossed  her  mind,  so  that  she  did  not  connect  the  hnrt  man 
with  her  brother-in-law.  Now,  if  on  this  conflict  of  evidence 
between  the  appellee  and  his  sister-in-law  en  the  one  side, 
and  the  driver  of  the  grip  and  the  passenger  on  the  other, 
the  jury  believe  that  this  car  stopped  at  the  crossing,  they 
would  naturally  and  reasonably  adopt  his  version  of  the  man- 
ner in  which  he  was  thrown  down,  instead  of  the  contrary 
one,  that  ho  ran  after,  and  attempted  to  jump  upon  thegrip^ 
which  had  not  slackened  speed  at  all. 

The  jury  were  instructed  peremptorily  that  if  he  attempted 
to  board  the  car  while  it  was  in  motion,  he  could  not  recover 
whether  lie  had  signaled  it  to  stop  or  not 

A  paper  purporting  to  be  an  affidavit  by  the  appellee,  was 
put  in  evidence  by  the  appellants,  with  an  admission  by  the 
counsel  for  the  appellee  that  an  absent  witness,  if  present, 
would  swear  to  such  circumstances  as  would  show  that  it  was 
fairly  obtained  by  the  appellants.  Tlie  appellee  gave  his 
version  of  how  it  was  obtained,  and  the  jury  disregarded  it 
The  court,  in  an  instruction  to  the  jury,  told  them  that  the 
affidavit  was  introduced  for  the  purpose  of  impeaching  the 
appellee.  This  statement  might  well  have  been  omitted, 
yet  it  could  have  done  no  harm.  Had  it  been  an  aflidavit  of 
a  witness  for  the  appellee,  it  would  have  been,  after  a  proper 
foundation  laid,  admissible  strictly  as  impeachment;  but  being 
the  affidavit  of  the  appellee  himself,  it  was  admissible  as 
original  evidence  against  him  by  his  own  admission,  that  the 
accident  happened,  not  as  he  testified  on  the  trial,  bnt  as  the 
appellants  endeavored  to  convince  the  jury  that  it  did.  But 
that  instruction  also  told  the  jury  that  if  from  the  evidence 
they  believed  that  the  accident  occurred  in  the  manner  set 
out  in  the  aflSdavit,  the  appellee  could  not  recover,  and  that 
was  the  real  question  for  the  jury  to  pass  upon.  On  the 
whole  case  there  is  no  error,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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V. 

Joseph  A.  Kohn  et  al. 

Trespass — Attachment — Goods  in  Possession  of  Mortgagees — Assign' 
ment — Preferences — Latp  of  Nebraska, 

In  an  action  of  trespass  broufrbt  against  the  defendants  for  attaching  goods 
in  the  hands  of  mortgagees,  the  mortgagor  being  indebted  to  them,  the 
contention  on  the  part  of  defendants  being,  that  the  mortgages  were  void 
under  the  statute  of  the  State  of  Nebraska  concerning  assignments,  the 
goods  in  question  being  located  therein,  this  court  holds  that  the  evidence 
does  not  justify  the  view  that  the  mortgages  in  question  were  intended  as 
preferences,  but  di'ies  wnrrant  the  assumption  that  they  were  given  fo 
pc^  bona  fide  debts,  and  declines  to  interfere  with  the  judgment  for  the 
plaintiff. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gkinnell,  Judge,  presiding. 

Messrs.  Flower,  Smith  &  Musgkave,  for  appellants. 

Messrs.  Tenney,  Hawley  &  Coffeen,  and  A.  W.  Green, 
for  appellees. 

Gary,  P.  J.  This  case  has  been  argued  here,  both  orally 
and  on  briefs,  npon  the  merits  as  they  would  appear  under 
tlie  law  of  Nebraska. 

One  A.  M.  Hayden,  of  Wymore,  Nebraska,  having  a  store 
there,  and  another  about  thirty  miles  distant  in  Washington, 
Kansas,  owed  the  appellee  firm  of  Kohn  Bros.,  $2,400,  and  the 
appellee  firm  of  Bradley  &  Metcalf,  $6,360.  To  other  cred- 
itors he  was  indebted  in  the  sums  of  $6,000,  $400  and  $1,800, 
respectively. 

Urged  by  an  attorney  of  Wymore,  who,  perhaps,  assumed 
a  good  deal  more  authority  to  act  for  creditors  than  he  had  in 
fact,  Hayden  consented  to  mortgage  his  stock  of  goods  at 
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"Wymore  to  the  appellees,  and  that  at  Washington  to  eecnre 
the  $1,300  debt  above  mentioned,  and,  of  his  own  will,  made 
mortgages  on  the  latter  store  to  the  creditors  of  the  $6,000 
and  $400  debts,  giving  them  precedence  of  the  $1,300  mort- 
gage. 

Hayden  owed  many  other  debts,  for  the  payment  of  which 
no  provision  was  made,  and  to  pay  wliich  he  had  no  snfficient 
assets.  The  appellants  attached  the  stock  at  Wymore,  being 
themselves  creditors  of  Hayden,  on  the  ground  that  the 
mortgages  on  the  stock  were  void  under  the  statute  of 
Kebraska  concerning  assignments,  which  enacts  that  '^no 
voluntary  assignment  for  the  benefit  of  creditors,  hereafter 
made,  shall  be  valid,  unless  the  same  shall  be  made  in  con- 
formity to  the  terms  of  this  act;"  and  "  every  such  assignment 
shall  be  void  against  the  creditors  of  the  assignor,  first,  if 
it  gives  a  preference  of  one  debt  or  class  of  debts  over 
another." 

Reading  all  the  evidence  in  the  case,  no  fair  inference  can 
be  made  therefrom,  that  these  several  mortgages  were  not 
intended  to  have  the  effect,  and  only  the  effect,  which,  by 
their  terms,  the  law  gave  them. 

They  were  for  bona  fide  debts;  there  was  no  agreement, 
express  or  imi)lied,  that  they  should  be  used  for  any  other 
purpose  than  to  procure  payment  of  those  debts.  There  was 
no  trust,  open  or  secret,  for  the  benefit  of  Hayden.  That 
the  attorney  in  drafting  the  mortgages  putting  them  on  record, 
and  in  the  subsequent  sale  of  the  pro|)erty  covered  by  them, 
stood  in  a  fiduciary  relation  to  the  mortgagees  is  true,  but  that 
relation  was  independent  of  Hayden,  and  in  the  creation  of  it, 
Hayden  had  no  part.  And  that  Hayden,  after  the  execution 
of  the  mortgages,  consented  that  the  mortgagees  should  sell 
the  goods  at  private  sale,  and  before  their  execution  knew 
they  would  stop  his  business,  and  intended  they  should  oper- 
ate as  preferences  to  the  mortgagees  over  his  other  creditors — 
any  and  all  of  these  circumstances  do  not  bring  the  mortgagees 
within  the  letter  of  the  statute  to  affect  their  validity.  And 
the  Supreme  Court  of  that  State  seems  to  hold  that  mort- 
gages to  creditors  to  secure  hona  fide  debts,  by  an  insolvent 
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debtor,  which  operate  as  preferences,  are  not  avoided  by  the 
Btatutes.  Davis  v.  Scott,  22  Keb.  154.  But  if  made  to  a 
trustee  for  several  creditors  the  rule  is  the  other  way.  Bonus 
V.  Carter,  lb.  495. 

It  follows  that  the  appellants,  having  attached  the  stock  at 
Wymore,  where  it  was  in  the  possession  of  the  appellees,  under 
their  mortgages,  are  liable  in  this  action  of  trespass  for  the 
value  of  the  goods  they  toot  There  is  no  error  and  the  judg- 
ment is  affii-med. 

Judgment  affirmed. 


William  Taussig  et  al.  i456  488 


85    439 

Simon  Keid  et  al. 

Oiiaranfy—Deht  Inewfed  by  Another — Default  qf  Debtor — Notice — De- 
mand, 

In  case  of  a  collateral  continuing  guaranty  of  the  payment  of  debts  of 
uncertain  amounts,  to  mature  at  periods  unknown,  and  the  existence  of 
which  depends  entirely  on  the  future  action  of  the  principal  and  the  f^iar- 
antee,  reasonable  notice  of  default  of  payment  by  the  principal  need  not 
be  given  to  the  guarantor,  and  he  is  not  discharged  to  the  extent  of  his  loss 
or  damage  caused  by  the  failure  to  give  him  such  notice. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
R.  S.  Tdthill,  Judge,  presiding. 

Messrs.  Kbaus,  Maybb  &  Stein,  for  appellants. 

Messrs.  Hofheimbb  &  Zbisleb,  for  appellees. 

Baylies  in  liis  work  on  Sureties  and  Guarantors,  page  200, 
thus  states  the  condition  of  the  law  on  the  question  under 
consideration: 
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"  The  qnestiou  as  to  whether  notice  of  tlie  default  of  the 
principal  debtor  is  necessary  to  fix  the  liability  of  the  guarantor, 
has  given  rise  to  numerous  and  conflicting  decisions,  which  it 
would  be  idle  to  attempt  to  harmonize.  For  the  rule  of  law 
in  any  State  determining  this  question,  the  repoi*ted  decisions 
of  that  State  must  be  the  guide." 

And  on  page  202,  the  same  author  says:  ^*  In  Illinois  it  is 
laid  down  as  a  general  rule  that  where  one  guarantees  the  act 
of  another,  his  liability  is  commensurate  with  tliat  of  his 
principal,  and  that  he  is  no  more  entitled  to  notice  of  default 
than  the  latter.  Both  must  take  notice  of  the  whole  at  their 
peril." 

In  McGuire  v.  Newkirk,  1  Engl.  (Ark.)  142,  cited  by  appel- 
lants, the  guaranty  was  as  follows : 

"  We  hereby  guarantee  the  payment  of  bill  of  this  date  to 
Newkirk  &  Olden,  by  Randolph  &  Keeshley,  for  $806.12. 

"Montgomery,  Kelly  &  Co.'* 

The  guarantors  being  sued  upon  this  instrument,  the 
Supreme  Court  of  Arkansas  held  "  that  the  stipulation  is  to 
pay  in  case  the  original  debtor  does  not,  and  is  an  auxiliary 
obligation ;  *  *  *  that  the  creditor  ought  not  to  be 
allowed  to  enforce  the  payment  of  the  security  without  notice 
of  the  non-payment  of  the  principal  debtor." 

In  Gage  v.  Mechanics  Nat  Bank,  79  III.  62,  the  guaranty 
was :  ''  For  value  received, ,  we  guarantee  the  payment  of 
the  within  note  at  maturity."  Our  Supremo  Cou  rt  came  to 
the  conclusion  ^'the  holder  was  under  no  obligation  to  demand 
payment  of  the  maker,  and  on  his  default  to  notify  the  guar- 
antors, for  they  undertook  to  pay,  at  all  hazards,  at  maturity, 
the  one  being  as  much  bound  as  the  other.  *  *  *  It  is 
a  primary,  positive  undertaking,  joint  and  several  in  its 
nature." 

Or,  as  this  court  said  with  reference  to  exactly  the  same 
kind  of  a  guaranty  in  Johnson  y.  Glover,  19  III.  App.  685 
(588,  bottom)  :  "A  contract  of  guaranty  is  not  a  collateral 
but  an  original  undertaking."  In  Virden  v.  Ellsworth,  15 
Ind.  144,  likewise  cited  by  opposing  counsel,  the  guaranty 
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was  as  follows :  "  For  value  received,  I  guarantee  the  pay- 
ment of  the  rent,  as  stipulated  bj  said  Ford,  in  case  of  non- 
payment by  him." 

The  Supreme  Court  of  Indiana  hold  that  "  the  undertaking 
or  contract  of  the  guarantor  was  distinct  from  that  of  the 
principal,  and  collateral  thereto;"  therefore  notice  of  the 
default  of  the  lessee  was  necessary. 

We  invite  a  comparison  of  that  case  with  the  decision  of 
our  own  Supreme  Court  in  Voltz  v.  Harris,  40  III.  156. 
There,  also,  "  Voltz  signed  a  guaranty  to  the  effect  that  he 
would  be  responsible  for  the  rent  and  for  all  damages  the 
lessora  might  sustain  by  reason  of  non-compliance  or  fultill- 
ment  of  the  lease  by  Widmer." 

Ill  this  case,  the  Supreme  Court  say  (page  159)  :  "By  the 
terms  of  the  guaranty  in  this  case,  the  liability  of  the  guaran- 
tor  was  primary  and  for  all  rent,  and  consequently  he  was  not 
entitled  to  notice.  It  was  his  duty  to  see  the  rent  was  paid 
by  Widmer,  or  by  the  person  he  had  let  into  possession."  In 
the  case  of  McDougal  v.  Calef,  34  N.  BL  534,  the  guaranty 
was  as  follows: 

"This  may  certify  that  we,  being  acquainted  with  Frank 
Stevens,  and  reposing  good  confidence  in  his  honesty,  and  the 
goods  yon  may  see  fit  to  entrust  him  with  we  will  hold  our- 
selves good  for,  provided  he  should  sell  them  and  abscond 
with  the  money  and  squander  them  away,  and  this  shall  be 
your  note  against  us. 

Signed :        "  Daniel  J.  Calef, 

"J.  Fellows." 

The  condition  of  guarantors'  liability  is  very  clearly 
expressed:  "provided  he  should  sell  the  goods  and  abscond 
with  the  money  and  squander  them  away." 

The  guaranty,  therefore,  was  a  conditional  undertaking,  not 
an  absolute  one,  and  upon  that  gi'onnd  the  court  very  prop- 
erly held  notice  of  default  to  be  necessary;  and  they  clearly 
make  this  distinction,  that  where  the  guarantors'  undertaking 
is  absolute  no  demand  or  notice  is  necessary;  otherwise,  where 
the  undertaking  is  only  collateral. 

The  New  Hampshire  doctrine  will  more  clearly  appear  from 


442  Appellate  Courts  of  Illinois. 

Vol.  85.]  Taussig  v.  Reid. 

two  other  decisions  of  that  State.     See  March  v.  Putney,  56 
N.  H.  34;  Bank  v.  Sinclair,  60  N.  H.  100. 

In  Smith  v.  Ide,  3  Yt  290,  the  guaranty  was  as  follows: 
*'Mr.  William  Smith. 

"  Sir:  Avara  Gilraan  says  he  has  bought  a  pair  of  horses 
of  you  for  $200  in  sixty  days.  I  will  warrant  him  to  pay 
according  to  his  agreement 

"  Signed :       Geoboe  Ide." 

The  court  say :  "  The  last  point  made  in  this  case  de|)end8 
on  the  question  whether  the  undertaking  of  the  defendant 
was  absolute  or  conditional.  And  we  think  it  was  an  abso- 
lute engagement  that  Gilman  should  pay  for  the  hoi*ses  attlie 
expiration  of  sixty  days,  or  that  the  defendant  would  himself 
make  the  payment.  Therefore,  on  failure  of  payment  at  the 
time  it  fell  due,  the  defendant  became  fixed  with  this  debt 
without  reference  to  any  demand  on  Gihnan  or  notice  to 
liimself."  See  Train  v.  Jones,  11  Vt.  444;  Sylvester  v. 
Downer,  18  Vt.  32;  Noyes  v.  Nichals,  28  Vt.  159;  Craft  v. 
Isham,  13  Conn.  28;   Bushnell  v.  Church,  16  Conn.  406. 

On  all  fours  with  the  case  at  bar  is  Lowe  v.  Beckwith,  14  B. 
Mon.  (Ky.)  150.  The  court  there  considers  all  arguments  of 
reason  as  well  as  of  authority,  in  favor  of  the  proposition  con- 
tended for  by  appellants,  finds  proper  and  convincing  answers 
thereto,  and  reaches  the  conclusion  that  notice  of  the  default 
of  the  principal  debtor  is  unnecessary. 

In  Yancey  v.  Brown,  3  Sneed  (Tenn.),  89,  the  guaranty 
was  as  follows: 

"  Mr.  W.  G.  Stuart,  the  bearer  of  this,  is  a  young  man  who 
has  lived  with  me  for  the  last  twelve  months,  and  has  now 
visited  your  city  with  a  view  of  buying  a  small  stock  of  goods. 
Knowing  him  to  be  a  young  man  of  strict  integrity,  and  of 
sober,  moral  and  industrious  habits  (and  I  have  known  him 
all  his  life),  I  have  no  hesitancy  in  recommending  him  to  yon 
as  such.  I  want  you  to  sell  him  a  bill  of  goods  on  the  best 
terms  you  can  afford;  I  will  guarantee  the  payment  of  every 
dollar. 

"  Yours  most  respectfully, 

•'John  Yancey." 


First  D [strict— October  Term,  1889.       443 

Taussifc  V.  Re  id. 

In  regard  to  the  question  of  notice  of  the  failure  of  the 
principal  debtor,  the  court  say  (p'.  96) : 

"Upon  much  consideration  we  have  adopted  the  doctrine 
of  the  English  authorities  upon  this  subject;  and  the  settled 
law  in  this  State  now  is,  that  where  the  instrument  jmrports 
to  be  an  absolute  engagement,  no  notice  either  of  the  accept- 
ance of  the  guaranty,  or  of  non-payment  by  the  principal,  is 
necessary." 

In  Clark  v.  Burdett,  2  Hall  (N.  Y.  Super.  Ct.),  197,  the 
guaranty  was  as  follows: 

**  I  hereby  guarantee  the  payment  of  any  bill  or  bills  of 
merchandize  Mrs.  Phillips  has  purchased  or  may  purchase 
from  E.  P.  Clark  &  Co.;  the  said  Mrs.  Phillips  having  the 
privilege  of  ninety  days'  credit  on  the  purchases  made  by  her, 
the  amount  of  this  guaranty  not  exceeding  two  hundred  dol- 
lars, and  this  guaranty  to  expire  at  the  end  of  one  year  from 
this  date. 

"  Jacob  Bubdett." 

Objection  was  made  to  the  plaintiflE's  recovery  on  the 
ground  that  no  demand  on  the  principal  debtor  for  payment 
had  been  made,  and  no  notice  of  default  had  been  given  to  the 
defendant.     But  the  court  decides  that  neither  was  necessary. 

In  Smith  v.  Dann,  6  Hill,  543,  this  was  the  form  of  the 
guai-anty : 

"^^  If  yon  will  let  Mess.  Steel  &  Wall,  of  this  village,  gro- 
cers and  bakers,  have  100  dollars  in  goods  at  your  store  on  a 
credit  of  3  months,  you  may  regard  me  as  guaranteeing  the 
payment. 

**  Amos  Dann." 

The  court  say:  ^*If  the  defendant  wanted  notice,  and  did 
not  get  it  from  the  persons  whom  he  thought  worthy  of  credit, 
it  was  his  business  to  inquire  and  ascertain  what  had  been 
done. 

^'  I  know  there  are  cases  which  require  notice  (see  Adams 
V.  Jones,  12  Pet.  207;  Reynolds  v.  Douglass,  Id.  497;  Am. 
Jur.,  Vol.  27,  p.  336  et  seq.\  but  we  think  they  are  not  based 
upon  the  common  law,  and  for  that  reason  they  have  not  been 
followed  in  this  State."    See  Douglass  v.  Howland,  24  Wend. 
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35;  Whitney  v.  Groat,  24  Wend.  82;  Allen  v.  Rightmere,  20 
Johns.  365;  Ketchell  v.  Burns,  24  Wend.  456;  Brown  v. 
Curtiss,  2  N.  Y.  225;  Clay  v.  Edgerton,  19  O.  St  649. 

In  WooUey  v.  Sergeant,  8  N.  J.  L.  262,  the  rule  is  broadly 
stated  that  except  in  cases  of  mercantile  instruments,  the  obli- 
gation of  a  guarantor  or  surety  is  absolute  and  nnconditional 
without  necessity  of  demand  upon  the  principal  debtor  or 
notice  of  his  failure  to  pay. 

An  examination  of  the  decisions  of  our  own  State  will 
establish  their  entire  harmony  with  the  common  law  view  and 
their  repudiation  of  the  doctrine  introduced  into  American 
jurisprudence  by  the  dicta  of  Marshall  and  Story. 

Let  ns  first  quote  from  Gage  v.  Lewis,  68  111.  604,  where  it 
is  stated  (p.  618),  as  "  a  general  rule,  that  where  one  guaran- 
tees the  act  of  another,  his  liability  is  commensurate  with  that 
of  his  principal,  and  he  is  no  more  entitled  to  notice  of  the 
default  than  the  latter.  Both  must  take  notice  of  the  whole, 
at  their  peril.  Somersall  v.  Barnaby,  Cro.  Jac.  2S7;  Atkinson 
and  Wolfe's  case,  1  Leon.  105;  Douglass  v.  Howland,  24  Wend. 
35;  Hammond  v.  Gilmore's  Adm'r,  14  Conn.  479;  Dufficld  v. 
Scott  et  al.,  8  Term  R  374." 

It  is  clear  from  the  citations  made  in  support  of  the  above 
text,  that  our  Supreme  Court,  with  reference  to  the  question 
of  notice  of  default,  stand  upon  common  law  ground  and  are 
in  full  accord  with  the  New  York  doctrine  as  expressed  in 
Douglass  v.  Howland,  «i^^a,  as  well  as  with  the  modified 
view  of  the  Connecticut  Supremo  Court  It  will  be  remem- 
bered that  Douglass  v.  Howland,  in  terms  rejects  the  opinions 
of  Ch.  J.  Marshall  in  Eussell  v.  Clark,  7  Cr.,and  that  of  Story, 
J.,  in  Douglass  v.  Reynolds,  7  Pet,  as  having  no  foundation 
in  English  jurisprudence. 

Our  Supreme  Court  has,  at  least  by  implication,  done  the 
same,  by  citing  with  approval  the  case  of  Douglass  y.  How- 
land. 

The  oldest  Illinois  decision  involving  the  point  under 
discussion  is  Heaton  v.  Hurlbert,  3  Scam.  480.  It  still 
flavore  of  the  rule  of  Douglass  v.  Reynolds,  which  it  cites, 
and  winds  up  by  stating  that  ^^a  distinction  has  been  taken 
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between  the  absolute  guax-anty  of  a  promissory  note,  or  a  sum 
ascertained  and  certain,  and  a  letter  of  credit,  with  a  guaranty 
which  requires  acceptance  and  notice."  But  this  is  entirely 
obiter  dictum.  See  Allison  v.  Waldham,  24  111.  132;  Penny 
V.  Crane  Bros.  Mfg.  Co.,  80  111.  244;  White  v.  Walker,  31 
111.  422;  Voltz  v.  Harris,  40  111.  155;  Dickcrson  v.  Derrickson, 
39  111.  574;  Powell  v.  Chicago  Carpet  Co.,  22  111.  App.  409; 
Hance  v.  Miller,  21  111.  636;  Gridley  v.  Capen,  72  111.  11; 
Johnson  v.  Glover,  19  111.  App.  585;  Gage  v.  Bank,  79  111.  62. 

Garnett,  J.  This  is  an  appeal  from  a  judgment  against 
appellants  for  $1,680.34,  upon  the  following  instrument  signed 
by  them: 

"For  value  received  I  liereby  guarantee  the  prompt  pay-, 
ment  at  maturity  of  any  indebtedness  owing  to  Reid,  Murdock 
&  Fischer  by  Mrs.  Mathilde  Zuckerman,  of  370  State  street 
and  214  and  216  North  Clark  street,  Chicago,  for  goods  pur- 
chased or  which  may  be  purchased  hereafter  of  them  to  the 
amonnt  of  $1,500,  with  interest  on  all  the  above  indebtedness 
according  to  the  tenor  and  effect  thereof  at  the  rate  of  eight 
per  cent  per  annum,  and  I  agree  to  pay  all  costs  and  expenses 
paid  oi"  incurred  in  collecting  the  same. 

**  Signed  at  Chicago,  this  14th  day  of  January,  1887. 

"E.  KOHN. 

"Witness:     Jos.  Zuckerman,  Wm.  Taussig." 

The  judgment  includes  interest  on  the  $1,500  from  the  time 
this  suit  was  commenced.  Mrs.  Zuckerman  was,  at  the  date 
of  the  guaranty,  the  proprietor  of  two  retail  grocery  stores 
at  the  places  named,  and  appellees  were  engaged  in  business 
in  Chicago  as  wholesale  grocers. 

Immediately  after  the  delivery  of  that  paper  to  appellees 
they  commenced  to  sell  her  goods  on  credit,  and  continued 
siich  sales  until  November  23d  following.  The  state  of  her 
account  varied  at  different  times.  In  April  she  was  indebted 
to  appellees  over  $1,800,  which  was  settled  by  her  promissory 
notes,  guaranteed  by  appellants;  the  notes,  however,  are  not 
the  basis  of  this  action.  On  June  Ist  3he  was  in  default  to 
the  extent  of  $1,762.30;  July  1st  and  August  1st,  over  $1,900; 
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September  let,  $2,112.63;  October  let,  $2,342.80;  Novem- 
ber  iBt,  $2,389.51,  and  November  23d,  $2,714.96. 

This  suit  was  brought  December  9,  1887,  and,  among  other 
defenses,  appellants  set  up  that  no  notice  was  given  to  them 
of  the  default  of  Mrs.  Zuckerman  in  paying  for  the  goods, 
and  that  in  consequence  thereof,  and  of  her  insolvency,  thej 
were  deprived  of  the  opportunity  to  secure  indemnity.  There 
was  evidence  tending  to  prove  that  she  became  insolvent 
November  24,  1887,  and  that  no  notice  of  her  default  was 
given  to  appellants  before  that  time. 

It  must  be  admitted  that  the  authorities  leave  this  question 
in  considerable  confusion.  But  I  conceive  the  weight  of 
authority  in  this  country  to  support  the  doctrine  that  in  ca«e 
of  a  collateral  continuing  guaranty  of  payment  of  debts  of 
uncertain  amounts,  to  mature  at  periods  not  known,  and  tLc 
existence  of  which  depends  entirely  on  the  future  action  of 
the  principal  and  the  gnai-antee,  reasonable  notice  of  default 
of  payment  by  the  principal  must  be  given  to  the  guarantor, 
and  he  is  discharged  to  the  extent  of  his  loss  or  damage  caused 
by  the  failure  to  give  him  such  notice.  It  makes  no  diflfer- 
ence  that  the  guaranty  limits  the  amount  of  the  indebtedness. 
Such  a  case  was  Howe  v.  Nickles,  22  Me.  175,  where  the  court 
held  that  two  general  principles  may  be  considered  as  fully 
established  in  cases  of  this  kind :  first,  that  the  guarantor  must 
be  apprised  of  the  acceptance  of  the  proposed  guaranty; 
second,  that  he  must  within  a  reasonable  time  be  notified  of 
the  amount  which  may  have  been  advanced,  and  of  demand  of 
payment,  without  effect,  of  the  principal  debtor.  So  in  Doug- 
lass V.  Reynolds,  7  Peters,  113,  which  was  a  suit  on  a  contin- 
uing guaranty  of  acceptance  or  indorsement  of  the  principal's 
paper,  or  advances  to  him  in  cash,  not  to  exceed  $8,000,  the 
court  held  that,  while  the  creditors  were  not  bound  to  insti- 
tute legal  proceedings  against  the  debtor,  they  were  required 
to  use  reasonable  diligence  to  make  demand,  and  to  give  notice 
of  non-payment  to  the  guarantors.  The  same  defense  was 
set  up  in  Davis  v.  Wells,  1U4  U.  S.  159,  where  the  court  fully 
recognized  the  rule  contended  for  by  appellants,  but  held  the 
terms  of  the  contract  waived  demand  and  notice. 
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In  DickersoD  v.  Derriekson,  39  111.  574,  the  court,  after  first 
holding  that  no  demand  or  notice  of  non-payment  is  required 
where  the  guaranty  is  absolute,  say:  *•  When,  however,  the 
i  guaranty  depends  upon  the  happening  of  a  contingent  event, 
it  is  necessary,  when  the  event  has  occurred,  that  notice  should 
be  given  to  the  guarantor  within  a  reasonable  time.  This  is 
manifestly  proper  to  enable  the  guarantor  to  secure  himself 
against  loss.  2  Parsons  on  Contracts,  174.  But  what  is  a 
reasonable  time  depends  upon  the  circumstances  of  the  case. 
If,  however,  it  is  given  before  loss  could  occur,  or  the  situa- 
tion of  the  parties  become  changed  so  as  to  endanger  loss,  it 
is  believed  to  be  sufficient.  If  delayed  so  long  as  to  deprive 
the  guarantor  of  the  means  of  rendering  himself  secure,  it 
would  not  be  in  time,  and  the  guarantor  would  be  released." 
This  principle  is  supported  by  the  reasoning  in  Newman  v. 
Streator  Coal  Co.,  19  111.  App.  594,  where  the  court  cites, 
with  approval,  Howe  v.  Nickles,  22  Me.  175.  See,  also. 
Smith  V.  Bainbridge,  6  Blackf.  12;  Clark  v.  Eemington,  11 
Met.  861. 

The  only  notice  that  was  ever  given  to  appellants  of  any 
action  on  the  faith  of  the  guaranty  was  when  they  were 
requested,  in  April,  1887,  to  guarantee  the  notes  of  Mrs.  Zuck- 
erman  for  something  over  $1,800. 

To  require  notice  of  default  in  payment  imposes  no  unrea- 
sonable burden  on  the  creditor.  If  he  does  not  give  notice, 
the  guarantor  must  either  rely  on  the  principal  to  voluntarily 
keep  him  informed,  or  he  must,  in  order  to  protect  himself, 
make  continual  inquiries  of  the  creditor. 

Not  knowing  when,  if  at  all,  indebtedness  will  be  contracted? 
or  when  it  will  become  payable,  he  can  not  know  whether  it 
is  paid  or  not  without  taking  upon  himself  annoyance  that  no 
one  would  care  to  endure.  It  is  apparent  that  if  guarantors,  in 
this  class  of  cases,  are  to  receive  such  treatment  from  the 
courts,  it  will  operate  as  a  great  discouragement  if  not  a  prac- 
tical prohibition  of  all  friendly  assistance  of  that  kind.  The 
first  instruction  given  for  the  plaintiffs  authorized  a  recovery 
without  requiring  demand  and  notice  of  non-payment,  aud 
without  noticing  the  alleged  damage  to  the  defendants  in  con- 
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sequence  thereof.  In  this  the  inBtrnction  was  faulty,  and  the 
omission  was  not  supplied  by  any  otlier  instruction.  Whether 
there  was  demand  and  notice  of  default,  and  whether  defend- 
ants suflfered  any  damage  by  reason  thereof,  should  have  been 
submitted  to  the  jury  under  a  proper  instruction.  Howe  v. 
Nickles,  22  Me.  175;  Gibbs  v.  Cannon,  9  Serg.  &  R  198. 

The  other  assignments  of  error  are  not  well  taken. 

Tlie  views  expressed  in  this  opinion  as  to  the  necessity  of 
demand  and  notice  of  default  are  personal  to  the  writer,  but 
as  tlie  other  two  judges  of  the  court  lean  to  the  other  side  of 
the  question,  and  desire  the  question  finally  set  at  rest  by  the 
Supreme  Court  of  the  State,  the  judgment  will  be  affirmed. 

Judgmervt  ajjirmed* 
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F.  M.  Atkinson 

V. 

The  Linden  Steel  Company  et  al. 

Practice— Insufflci en i  Transcript. 

This  court  declines  to  coti.«ider  the  case  presentod.  for  the  reason  that  tbe 
record  filed  is  not  certified  to  aa  being  a  full  copy  or  transcript  of  Uie  record 
in  the  case. 

[Opinion  filed  March  10,  1890.] 

Appbal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Krktzingeb,  for  appellant. 

Messrs.  Tkumbull,  Willits,  Eobbiks  &  Trumbull  and 
Cook  &  Upton,  for  appellees  C.  ti[.  Ferry  and  Union 
National  Bank. 

Garnett,  J.  The  record  filed  by  appel1at>t  in  this  case  is 
not  certified  to  be  a  full  copy  or  trauFcript  of  the  record,  but 
a  "complete  transcript  of  the  record  as  per  prsecipe  for  record 
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filed."    Appellees  subsequently  filed  an  additional   record, 

but  that  is  only  certified  to  be  a  copy  of  a  certain  cross-bill, 

answer,  amended  and  supplemental  cross-bill,  and  of  certain 

orders  in  the  cause.     Ko  case  is  presented,  therefore,  upon 

which  we  can  find  that  any  error  was   committed,  as  it  is 

impossible  to  say  that  we  have  a  complete  record  before  us. 

Frink  V.  Phelps,  4  Scam.  658;  Bertrand  v.  Taylor,  87  111.  235; 

Blake  v.  Miller,  18  III.  App.  645. 

The  decree  is  afiSrmed« 

Decree  affirmed. 


\ 


Antoine  E.  Cartier 

V. 

The  Troy  Lumber  Company. 

Sa Us — Lumber  Plant — Fraud — Knumeratara — Bribery-^Evidence — Jw- 
airuciions — Praetica. 

1.  Only  prejudicial  errors  justify  reversals. 

2.  Whether  upon  the  evidence  a  certain  acrreement  amounted  to  the 
abrogation  of  a  previous  contract  is  a  question  of  foct  for  the  jury. 

8.  In  an  action  brought  to  recover  damages  for  the  alleged  fraud  of  the 
defendant,  growing  out  of  the  bribery  of  enumerators  chosen  by  himself 
and  the  plaintiif  to  determine  the  amount  of  timber  and  logs  on  certain 
land,  to  the  end  that  they  should  underestimate  the  same,  a  contract  of 
sale  thereof  from  plaintiif  to  defendant  having  been  previously  entered  into, 
this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict 
for  the  plaintiff. 

4«  Where  a  jury  takes  figures  from  the  calculations  of  counsel  on  both 
sides  of  a  case  on  trial,  one  of  the  pair  ties  can  not  complain  thereof. 

5.  An  instruction  requiring  the  plaintiff  to  prove  his  case  by  a  clear  pre- 
ponderance of  the  evidence  is  too  strongly  worded. 

6.  Instructions  informing  the  jury  as  to  what  they  may  or  may  not 
infer  from  the  non-production  of  books  and  papers,  should  not  be  given. 

7.  It  would  seem  that  the  control  of  a  court  over  the  addresses  of  an 
attorney  in  a  given  ca«e.  is  limited  to  confining  him  in  his  opening  to  what 
may  fairly  be  anticipated  as  probably  coming  in  issue  during  the  trial  upon 
the  facts  as  the  advocate  states  them»  and  in  his  closing  to  the  evidence 
which  has  been  put  in,  and  in  both,  preventing  obscenity  and  profanity, 
and  within  very  indefinite  bounds,  restraining  license  and  intemperate 
speech. 

Tot,  XXXY  » 
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[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circnit  Court  of  Cook  Connty;  the  Hon. 
BicuARD  W.  Clifford,  Judge,  pi-eeiding. 

Messrs.  Thomas  Bates,  D.  Y.  Samubls,  E.  E.  Benedict  and 
T.  J.  Bahsdell,  for  appellant 

Messrs.  Tekney,  Hawlet  &  OoFFBKiir,  for  appellee. 

Gary,  P.  J.  In  1883  the  appellees  and  the  appellant  made 
a  contract  for  the  nale,  by  the  former  to  the  latter,  of  a  large 
himber  plant  in  Michigan  for  $190,000,  provided  the  timber 
and  logs  on  the  land  should  be  fifty  millions  of  feet  or  more; 
the  amount  of  such  timber  and  logs  to  be  determined  by  an 
estimate  to  be  made  by  two  estimators,  each  party  to  select 
one,  who,  if  they  could  not  agree,  were  to  select  a  third;  and 
in  case  the  estimate  should  be  less  than  fifty  millions,  tlion  for 
each  thousand  feet  less  a  reduction  of  $2.25  per  thousand  to 
be  made  from  tlie  price.  The  terms  were  $50,000  down,  and 
tlie  residue  in  tliree  annual  payments,  with  seven  per  cent 
interest,  and  secured  by  mortgage  on  the  property.  The  appel- 
lees selected  one  Nielan  and  the  appellant  one  Stronach  as 
estimators,  and  the  estimates  were,  by  the  former,  27,050,000 
feet,  and  by  the  latter,  25,770,000  feet  Urged  by  tlie  presi- 
dent  of  the  appellees,  and  with  the  assent  of  the,  appellant, 
the  estimators,  instead  of  selecting  a  third  estimator,  came 
together,  and  between  themselves  agreed  npon  26,665,441 
feet,  which  the  parties  accepted.  The  appellant  had  paid 
$1,000  to  the  appellees  to  be  applied  on  the  first  payment  of 
$50,000,  and  professed,  when  the  estimate  was  settled  upon, 
to  be  so  much  dissatisfied  with  the  resuk,  as  the  quantity  fell 
so  much  short  of  what  had  been  expected,  and  timber  and 
logs  were  the  principal  inducement  to  him  to  purchase,  that 
he  was  willing  to  forfeit  the  $1,000  and  abandon  the  trade. 
The  appellees  seem  to  have  been  yerj  anxious  to  sell,  and, 
after  negotiations,  the  parties  agreed  to  consummate  the  sale, 
the  appellees  abating  $5,000  of  the  price,  and  the  sale  was 
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then  made  in  substantial  accordance  with  the  previous  con- 
tract 

Jane  1,  1888,  tliis  suit  was  comincuced,  based  upon  the 
charge  that  the  appellant  bribed  the  estimators  to  make  an 
estimate  several  millions  of  feet  less  than  the  quantity  of 
timber  and  lo^  they  actually  found,  by  means  of  which  the 
appellees  were  deceived,  and  defrauded  out  of  a  large  sum  of 
money.  The  appellees  obtained  a  verdict  and  judgment,  but 
as  in  the  motion  for  a  new  trial  there  was  no  reason  assigned 
that  the  verdict  was  excessive,  t}\at  is  not  a  question  in  the 
case. 

The  first  point  made  in  the  brief  for  the  appellant — that 
the  court  should  have  given  at  his  request  an  ins*truction  ^Hhat 
under  the  law  and  the  evidence  the  plaintiffs  could  not 
recover" — is  based  upon  the  assumption  that  the  negotiation 
ending  in  an  abatement  of  $5,000  of  the  price,  was  an  aban- 
donment of  the  preliminary  contract,  and  that  therefore  the 
declaration,  charging  fraud  in  the  means  by  which  they  were 
induct  to  carry  it  out,  with  a  total  reduction  of  $57,501.75 
from  the  contract  price  of  $190,000,  was  not  proved. 
Whether,  upon  the  evidence,  that  assumption  was  true  or  not, 
would  in  any  case  have  been  a  question  of  fact  for  the  jury, 
and  not  of  law  for  the  court. 

Bat  the  jury  would  not  have  been  justified  in  finding  the 
assumption  true.  The  contract  contemplated  that  there  might 
be  a  shortage  in  the  quantity  of  timber  and  logs,  and  conse- 
quent reduction  in  the  price;  and  the  only  moditication  of  the 
original  contract  was,  that  as  that  shortage  so  far  exceeded 
ex].)ectation,  a  further  reduction  of  $5,000  was  made  in  the 
price.  It  is  undoubtedly  true,  as  appellant's  counsel  allege, 
that  much  of  the  testimony  on  the  part  of  the  appellees  came 
from  very  suspicious  sources,  but  the  credibility  of  witnesses 
is  for  the  jury. 

The  court  could  not  have  directed  a  verdict  for  the  defend- 
ant because  the  witnesses  for  the  plaintiff  were  not  worthy  of 
belief. 

The  record  of  the  evidence  in  this  case  consists  of  nearly 
nine  hundred  pages.    A  few  minor  questions  are  made  upon 
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the  evidence,  which  have  been  considei-ed^  but  the  time  atid 
space  necessary  to  review  them  in  detail  would  not  be  usefully 
devoted  to  that  purpose.  There  are  two  serious  and  impor- 
tant questions  on  the  record.  The  first  to  be  considered  is  on 
this  instruction,  given  for  the  appellees : 

"If  you  believe  from  the  evidence  that  the  defendant,  Car- 
tier,  has  in  his  possession  or  under  his  control,  so  that  lie 
might  have  produced  them,  books  or  papers  which  contain 
evidence  material  to  tiie  case,  which  he  has  not  produced  in 
evidence,  you  have  a  right  to  presume  that  such  books  and 
papers,  if  produced  in  evidence,  would  be  injurious  to  his 
case,  unless  you  find  that  such  presumption  has  been  refuted 
by  the  other  credible  evidence  in  the  case." 

This  conies  very  near  if  it  does  not  pass  the  danger  line. 
E.  &  W.  G.  R  R  Co.  V.  People,  96  111.  684.  It  ought  not  to 
have  been  given.  The  practice  of  instructing  the  jury  as  to 
what  they  may  or  may  not  infer  from  circumstances  in  evidence 
is  one  not  warranted  by  the  statute.     Sec  51,  Practice  Act 

But  it  does  not  follow  that  the  judgment  is  to  be  reversed 
because  it  was  given.  The  principle  that  "courts  of  review 
reverse  only  for  such  eiTors  as  may  have  been  prejudicial  to 
the  complaining  party"  (Heckle  v.  Grewe,  125  111.  58),  has 
been  so  often  repeated  in  the  reports  of  this  State,  that  it 
would  be  mere  ostentation  to  cite  cases. 

For  two  reasons  this  instruction  did  no  harm. 

The  first  is  that  it  is  true,  and  would  be  a  proper  direction 
to  a  jury  under  the  common  law  system,  where  the  judge  sums 
up  and  comments  upon  the  evidence,  aiding  the  jury  to  the 
extent  of  his  ability  in  arriving  at  a  right  conclusion.  Secs- 
2292-2294,  2  Thomp.  Trials;  3  Ch.  Gen.  Pr.  913.  Courts  of 
equity  constantly  act  upon  such  presumptions  everywhere. 
Gage  V.  Parraelee,  87  III.  329. 

The  sec(md  is  that  the  verdict  would  have  been  the 
same  without  as  with  this  instruction.  This  proposition 
requires  some  statement  of  the  evidence,  and  also  something 
of  a  history  of  the  trial.  And  the  main  burden  of  the  com- 
plaint of  the  appellant  relates  to  the  manner  in  which  the  case 
was  tried. 
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It  must  be  conceded  that  the  two  addresses  of  the  advocate 
who  opened  and  closed  the  case  before  the  jury,  were  remark- 
ably energetic.  The  argument  of  an  advocate  .will,  as  to  the 
matter  of  it,  be  determined  by  his  ability  and  education  as  a 
lawyer;  as  to  the  manner  of  it,  by  his  taste  and  education  as  a 
gentleman.  The  control  of  the  court  over  it  is  probably  lim- 
ited to  confining  the  advocate,  in  his  opening,  to  what  may 
fairly  be  anticipated  as  probably  coming  in  issue  during  the 
trial  upon  the  facts  as  the  advocate  states  them;  and,  in  his 
closing,  to  the  evidence  which  has  been  put  in;  and  in  both, 
preventing  obscenity  and  profanity,  and  within  very  indefinite 
bounds,  restraining  license  and  intemperate  speech. 

If  the  evidence  during  the  trial  places  either  the  opposing 
party  or  a  witness  in  an  unfavorable  light  before  the  jury, 
whether  he  shall  attack  with  the  coarse  bludgeon  of  abuse  or 
the  more  polished  weapon  of  sarcasm — whether  he  shall 
denounce  or  ridicule — must  be  left  for  him  to  determine. 
The  court  can  neither  dictate  a  good  argument  nor  prevent  a 
bad  one. 

The  corrective  which  the  wisdom  of  the  common  law  pro- 
vided against  the  intemperance  of  counsel  has  been  abolished 
in  the  greater  wisdom  of  the  Legislature,  and  that  '*  summing 
up  of  the  judge"  to  which  Chitty  attaches  such  importance, 
is  no  longer  allowed  to  aid  the  jury  to  come  to  "a  just  con- 
clusion." 

It  could  be  readily  seen  that  if,  upon  the  trial,  the  appellees 
should  succeed,  without  calling  either  of  the  estimators  as  a 
witness,  in  making  probable  the  charge  that  the  appellant  had 
bribed  them,  he  would  be  almost  compelled  to  call  them,  if 
accessible,  in  his  own  defense.  In  his  opening,  the  appellees' 
counsel  said  that  he  expected  the  appellant  would  put  Stronach 
on  the  stand. 

"  I  want  to  state  this  right  here — we  expect  to  prove  if  they 
do — and  I  want  it  understood  that  this  is  on  the  theory  that 
they  put  Mr.  Stronach  on  the  stand — of  course,  if  they  notify 
me  that  they  do  not  intend  to  produce  him  as  a  witness,  I 
have  nothing  to  say.  But  I  shall  assume  that  they  intend  to 
put  him  on  the  stand  until  I  am  notified  to  the  contrary." 


\ 
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Then  lie  paused  a  moment,  and  no  reply  being  made  by  coun- 
sel for  appellant,  he  went  on  with  a  detail  of  negotiations 
1)9tween  the  appellees — through  attorneys  D.  K.  Tenney  and 
McPhersou — and  Stronach,  during  which,  Stronach  having 
confessed  the  bribery,  they  had  offered  Stronach :     "  If  you 
will  produce  those  documents  and  that  estimate,  and  make  a 
clean   breast  of  it,  just  as  it  is,  we  will   pay  you  $4,000." 
Among  the  documents,  as  counsel  stated,  was  a  letter  from 
Nielan  to  Stronach  impliedly  admitting  the  bribery.     Wit- 
nesses for  appellees,  conceded  to  be  of  doubtful  credibility, 
but  in  a  position  to  know  the  matters  of  which  they  spoke, 
testified  that  the  appellant  paid  Stronach  $2,000  and  promised 
Nielan  the  same,  who  did  not  want  to  take  the  money  imme- 
diately, and  the  $4,000  was  ciiarged  on  the  books  of  the  appel- 
lant as  expenses,  and  the  $2,000  for  Kielan  credited  to  ^'  bills 
payable"  to  **N.,"  and  that  in  a  written  contract  for  a  partner 
ship  in    about   half  of    the  lands,  half  of   the  $4,000  was 
charged  to  the  partnership.     That  when  the  estimates  were 
made,  Stronach  prepared  maps  of  the  ])arcels  of  land,  with 
the  quantities  of  timber  and  logs  upon  them,  respectively,  of 
which  the  total  footings  were  about  37,000,000  to  38,000,000 
feet,  which  maps  the  appellant  kept     This  testimony  was  in 
depositions  taken  long  before  the  trial,  so  that  the  appellant 
had  ample  notice  of  it     It  was  a  fair  conclusion  upon  the  evi- 
dence relating  to  that  subject  that  $2,000  was  ten  times  a  fair 
compensation  for  the  services  of  Stronach.     On  the  trial  the 
appellant  was  a  witness,  and  admitted  the  payment  of  $2,000 
to  Stronach;  did  not  deny  the  charge  of  expenses  in  the  part- 
nership contract;  admitted  that  that  contract  was  in  the  hands 
of  his  attorneys  in  Michigan;  admitted  the  credit  to  "N."  in 
liis   books,  but  denied  all  knowledge  of  how  or  why  it  got 
there  or  what  it  meant  but  did  not  produce  his  books  or  the 
contract     He  denied  possession  of  Stronach's  maps,  and  said 
Stronach  kept  them.     He  called  Nielan  as  a  witness,  but  not 
Stronach,  though  it  appeared  that  lie  and  his  attorneys  had 
been  in  communication  with  Stronach  during  the  trial,  and 
the  attorneys  produced  what  they  called  the  sectional  maps, 
which  they  said  they  had  obtained  from  Stronach  during  the 
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trial,  and  offered  them  to. the  other  side  to  put  in  evidence, 
but  without  any  evidence  tliat  they  were  the  originals.  No 
reason  for  not  calh'ng  Stronach  appeared.  There  was  no  direct 
evidence  of  the  pecuniary  condition  of  the  appellant  In  the 
closing  argument  of  the  counsel  for  appellant,  he  said  that 
Stronach's  absence,  coupled  with  the  offer  stated  in  the  open- 
ing for  appellees,  showed  either  that  Stronach  was  frightened 
away  by  the  opening  statement,  or  that  the  appellees  had  paid 
him  his  price  to  keep  him  from  testifying.  That  the  case 
was  a  blackmailing  conspiracy,  and  D..K.  Tenney  knew  it  and 
was  lielping  it  through.  That  the  appellees  had  to  bring 
counsel  down  from  Wisconsin  to  lend  respe<?tability  to  the 
case.  That  the  ap}jellaut,  by  his  industry  and  lionest  dealings, 
had  amassed  a  fortune  and  won  thd  coniidcnce  of  all  his 
acquaintances. 

.  Through  the  door  thus  opened  bythe  counsel  of  the  appel- 
lant, the  counsel  for  the  appelleea  marched.  Ue  made  a  state- 
ment as  to  the  wealth  of  the  appellant,  but  that  CQilld  only 
affect  the  amount  of  damages  if  vindictive  damages  were 
given,  and,  as  before  stated,  the  amount  of  .damages  is  not  a 
question  in  the  case.  .  All  the  rest: of  his  Speech,  with  one 
exception — to  be  stated — was  either  comment  upon  or  infer- 
ence from  what  appeared  during  the  trjal  before  the  jury. 

The  comments  were  sometimes  coarse;  the  inferences  may 
or  may  not  have  been  just,  but  he  had  the  right  to  urge  tlieni 
upon  the  jury.     The  exception  alluded  to  is  ae  follows : 

**  My  friend  *  *  *  says  that  there  is  one  of  two  theo- 
ries, either  of  which  will  account  for  Stronach's  absence. 
First,  that  the  plaintiffs  liave  frightened  him  away;  and  sec- 
ond, that  he  has  been  paid  his  price,  and  therefore  remains 
away.  We  did  try  to  get  Stronach  to  come  here.  Why  ? 
Not  because  we  cared  a  continental  for  his  oral  testimony.  I 
wouldn't  give  a  snap  of  my  finger  for  a  man  who  has  delil>- 
erately  committed  such  an  outrageous  fraud  as  this,  to  go  on 
and  admit  it  What  did  we  want?  He  had  gone  to  Mr. 
McPherson  and  stated  to  him  that  he  had  the  sectional  mapsj 
and  that  he  had  a  letter  from  Nielan  giving  the  whole  thing 
away.     The  letter  of  Nielan  and  the  sectional  maps  we  wanted 


456  Appellate  Courts  of  Illinois. 

Vol.  S5.J  Cartier  r.  Troy  Lamber  Co. 

because,  gentlemen  of  the  jury,  those  two  things  combined 
prove  our  case. 

^'They  say  here  that  Mr.  Stronach  has  been  frightened 
away,  or  has  been  paid  his  price  to  keep  away.  Why,  gentle* 
men  of  the  jury,  if  we  Iiad  gone  over  there  and  tried  to  do 
anything  corrupt,  and  Mr.  Stronach  was  on  the  other  side,  wliy 
lie  would  come  in  here  and  go  on  the  witness  stand  and  swear 
that  we  had  gon^  over  there  and  offered  him  money  to  couie 
in  here  and  perjure  himself.  Don't  yon  see?  It  would  give 
our  case  a  terrible  black  eye  if  we  didn't  have  testimony  to 
show  the  true  inwardness  of  the  scoundrel.  If  he  was  honest 
was  there  any  reason  why  he  should  stay  away  and  fear  going 
upon  the  witness  stand  ?  No,  tliat  theory  won't  wash.  Take 
the  otlier — that  he  has  been  paid  his  price — and  yet  my  friend 
*  *  *  ,  my  friend  *  *  ♦  has  been  in  constant  com- 
munication with  Stronach,  and  has  been  confidentially  getting 
hold  of  some  things — some  little  sectional  maps  that  Mr. 
Stronach  made  in  1883." 

The  counsel  for  the  appellant,  having  made  the  opening  on 
the  part  of  the  appellees  the  basis  of  a  part  of  his  argument 
to  the  jury,  both  in  his  reference  to  D.  K.  Tenney  and  to  the 
probable  causes  of  the  absence  of  Stronach,  authorized  a  reply 
to  that  argument  upon  the  same  basis.  .    w 

The  appellant'^  counsel  having  assumed  that  the  absence  of 
Stronach  was  to  be  attributed  to  facts  derived  from  that  open- 
ing, warranted  a  reference  to  the  context  as  the  basis  of  an 
argument  that  the  presence  of  Stronach  was  desirable  by  the 
appellees.  Both  parties,  on  the  trial — the  appellant  first — 
asked  the  jury  to  take  figures  from  the  calculations  made  by 
counsel,  which  the  jury  did;  the  appellant  can  not  now  com- 
plain of  that.  Other  matters  complained  of  are  of  minor 
importance,  and  this  opinion  is  already  too  long.  The  testi- 
mony of  Walkup  as  to  conversations  with  Lyon,  was  in  reply 
to  the  testimony  of  Lyon  as  to  those  conversations;  the  letter 
from  Nielan  to  Lyon  is  not  in  the  record,  and,  if  for  no  other 
reason,  can  not  be  considered  because  the  court  can  not  see 
that  it  is  relevant 

The  insti'uctions  asked  by  appellant  requiring  the  appellees 
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to  prove  their  case  by  a  clear  preponderance  of  the  evidence, 
is  too  strong.     Crabtree  v.  Reed,  50  111.  206. 

There  is  no  error  in  the  case  which  could  have  affected  the 
result,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

MoRAN,  J.,  dissenting.  It  is  the  policy  of  the  law  to 
secure  to  parties  who  come  into  courts  for  the  settlement 
of  their  disputes,  a  fair  trial.  Tlie  approval  of  a  verdict 
secured  by  unfair  means  must  necessarily  lead  to  an  impure 
administration  of  justice.  It  is  the  constant  practice  of 
reviewing  courts  to  set  aside  verdicts  when  incompetent  tes- 
timony has  been  permitted  to  go  to  the  jury  for  their  consid- 
eration, and  this  is  done  upon  the  theory  that  irrelevant  or 
incompetent  matter  having  been  introduced  into  the  case,  the 
party  against  whom  the  verdict  has  gone  has  not  had  a  fair 
trial;  that  there  has  been  no  just  test  of  the  merits  upon  rel- 
evant and  competent  evidence. 

In  the  class  of  cases  in  which  the  prejudice  or  passion  of  a 
jury  is  easily  aroused,  the  rule  that  the  verdict  should  not 
stand  where  any  improper  element  has  been  wrongfully  forced 
into  the  case,  by  party,  court'or  counsel,  finds  most  just  and 
frequent  application.  This  case  belongs  to  that  class.  The 
eharge  is  fraud,  the  amount  claimed  large,  and  the  facts  alleged 
against  the  defendant  of  a  nature  well  calculated  to  awaken 
indignation  and  give  rise  to  prejudice. 

The  evidence  is  conflicting,  and  upon  points  essential  to 
appellees'  case  it  does  not  seem  to  me  to  at  all  preponderate 
in  their  favor.  Appellant  appears  to  have  admitted,  at  all 
times  and  to  every  person  who  inquired  of  him  with  refer- 
ence to  it,  that  he  paid  to  Stronach  $2,000  for  estimating  the 
timber  on  the  land  which  he  purchased  from  appellees.  Allow- 
ing that  to  be  an  excessive  price,  and  that  it  indicates  that  Stro- 
nach was  coiTupted,  yet  it  does  not  make  out  the  case.  It  is 
still  necessarv  to  show  that  Nielan  was  reached  and  bribed  to 
return  a  false  estimate. 

Nielan  went  upon  the  stand  and  testified  to  the  honesty  of 
his  estimate,  and  denied  that  he  was  paid  any  money  by  ap]:>el- 
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lant.  There  was  no  evidence  in  the  record  which  tended  to 
impeach  the  character  of  Nielan.  He  stood  before  the  jury 
as  a  witness  fair  in  character  and  practically  uncontradicted  by 
evidence  in  the  case.  But  tlie  statements  of  appellees'  coun- 
sel, in  the  opening  and  closing  of  the  case,  as  completely 
blasted  Niclan's  character  before  that  jury,  and  as  effectually 
contradicted  his  evidence  on  the  stand,  as  the  introduction  of 
a  letter  in  Niclan's  handwriting  and  signed  by  him,  in  which 
lie  stated,  in  terms,  that  lie  had  been  bribed  by  appellant  and 
hud  returned  a  false  estimate  on  the  land,  would  have  done. 
The  counsel's  opening  may  have  been  legitimate  when  consid, 
ored  by  itself,  and  it  may  be  true  that  a  portion  of  the  closing 
argument  to  the  jury  wac.  but  a  fair  answer  to  the  argument 
of  appellant's  counsel.  But  the  most  tolling  and  injurious 
part  was  not,  in  my  opinion,  either  invited  or  excused  by  any- 
thing that  appellant's  counsel  had  said.  Nothing  said  by  him 
justified  the  direct  and  positive  statement  to  the  jury,  by 
appellees' counsel,  in  telling  why  he  wanted  Stronach  as  a  wit- 
ness, made  in  these  words:  "He  had  gone  to  Mr.  McPher- 
son  and  stated  to  him  that  he  had  the  sectional  maps,  and  that 
he  had  a  letter  from  Nielan  giving  the  whole  thing  away. 
The  letter  of  Nielan  and  the'  sectional  maps  we  wanted, 
because,  gentlemen  of  the  jury,  those  two  things  combined 
prove  our  case."  Counsel  was  quite  right  in  saying  that  these 
two  ihings  proved  the  case.  Indeed,  a  letter  from  Nielan 
giving  the  whole  thing  away  would  prove  the  case  without 
the  maps.  But  the  letter  from  Nielan  was  before  the  jury  by 
the  statement  of  counsel  as  fully,  and  as  injuriously  for  appel- 
lant, as  if  it  had  been  produced  and  read  to  them. 

While  it  is  true  that  the  credibility  of  witnesses  is  for  the 
jury,  it  is  to  be  judged  of  by  the  jury  in  view  of  all  the  «w?- 
jt>^^^^^  evidence  in  the  case.  Nielan's  credibility  was  weighed 
with  a  belief  in  the  minds  of  the  jury  that  he  had  written  a 
letter,  in  terms  acknowledging  Iiis  guilty  participation  in  the 
alleged  fraud.  There  was  not  one  word  of  legitimate  evidence 
before  the  jury  that  reflected  upon  Nielan's  honesty  or  truth- 
fulness. Suppose  no  word  had  been  said  during  the  trial 
about  the  alleged  letter,  is  it  possible  for  this  court  to  say  that 
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the  jury  would  not  have  believed  Nielan?  Is  it  just  or  fair 
to  assume  that  without  this  illegitimate  but  crafty  and  effect- 
ive attack  upon  him  he  would  not  have  been  believed?  It  is 
admitted  "that. much  of  the  testimony  on  the  part  of  the 
appellees  came  from  very  suspicious  sources."  Uow,  then, 
can  it  be  said,  as  an  affirmance  of  this  judgment  in  effect  does 
say,  that  the  verdict  would  have  been  the  same  had  the  trial 
been  fair? 

Considering  the  opening  and  closing  arguments  of  counsel 
together — as,  in  view  of  the  unwarrantable  and  inexcusable 
statement  above  quoted  from  the  closing  they  must,  in  my 
opinion,  be  considered — and  it  appears  to  me  an  inevitable 
conclusion  that  the  jury  was  influeneed  to  an  extent  practically 
impossible  to  estimate  against  the  defendant  and  his  witnesses. 
The  court  directed  that  the  counsel  should  not  be  interrupted 
in  his  closing  speech,  and  was,  during  the  making  of  said 
8|)eech,  absent  from  the  court  room  hearing  some  motions, 
and  thereby  the  privilege  and  advantage  of  timely  protest 
against  statements  of  matter  not  in  evidence  was  denied  to 
appellant  The  effect  of  tlie  order  of  the  court  which  secured 
to  counsel  immunity  from  interruption  should  be  to  com|)eI 
him  to  use  his  privilege  with  an  honest  observance  of  the 
responsibilities  it  imposed,  and  to  contine  him  strictly  to  a  dis-. 
cussion  of  the  evidence  in  tlie  qase. 

To  approve  of  such  stitements  as  were  made  in  the  case 
apparently  for  the  purpose  of  affecting  the  deliberation  of  the 
jury,  or  of  influencing  their  passions  or  prejudices,  or  other- 
wise leading  them  to  decide  the  question  on  matter  which  the 
jurors'  oath  and  the  judge's  duty  both  required  should  not 
enter  into  their  consideration,  is,  as  it  seems  to  me«  a  depart- 
ure from  the  primary  principles  of  justice.  When  such  acts 
ai-e  not  restrained  or  corrected  by  the  trial  judge,  and  it  may 
be  said  that  such  acts  are  not  errors  of  the  judge  (McDonald 
V.  People,  25  111.  App.  377),  this  court  ought  to  follow  the 
course  of  the  Supreme  Court  of  Iowa,  when  a  similar  ques- 
tion was  presented  in  Martin  v.  Orndorff,  22  Iowa,  504,  when 
the  court  said:  "We  therefore  deem  it  the  safer  and  better 
coarse  to  hold  that  it  was  eiTor  of  prejudice,  and  to  check  and 
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disabuse  a  practice  to  whicli  we  have  witnessed  an  occasicDal 
tending,  and  which,  if  indulged  in,  would  cause  a  departure 
from  long  and  well  settled  rules."  I  am  of  opinion,  too,  that 
the  instruction  given  with  reference  to  the  presumption  to  be 
indulged  in  from  the  failure  of  defendant  to  produce  his  books, 
was  an  erroneous  and  injurious  suggestion,  under  the  facts  in 
this  case.  The  only  item  or  charge  which  appellees  claimed 
was  in  defendant's  books  which  tended  to  support  their  wit- 
nesses, was  the  item  of  $2,000  credited  to  bills  payable,  "K" 
This  item  defendant  frankly  admitted,  when  on  the  stand,  was 
in  the  book,  and  said  that  he  was  unable  to  explain  it  The 
fact  of  the  existence  of  the  charge  or  item  being  thus  admit- 
ted, what  basis  was  there  for  the  damaging  suggestion  that  tlio 
jury  might  presume  the  books  would  be  to  some  further  extent 
injurious  to  defendant? 

The  effect  of  such  a  hint  from  the  court  might  well  lead 
the  jury  to  iind  in  the  authorized  presumption  all  the  evidence 
which  they  might  believe  was  otherwise  lacking  in  the  case. 
Instructions  of  this  nature  are  usually  regarded  as  invasions 
of  the  province  of  the  jury.  And  when  given  under  such 
circumstances  as  appear  in  this  case,  they  strike,  with  a  force 
not  i*eadily  estimated,  the  party  against  whom  they  are  aimed. 

I  am  therefore  unable  to  say  that  the  judgment  appealed 
from  should  stand.  If  there  had  been  nothing  improper  on 
the  trial,  the  evidence  having  been  conflicting,  the  verdict 
would  be  conclusive,  but  a  verdict  is  conclusive  in  such  a  case 
only  when  there  is  no  error  and  the  trial  has  been  fair* 


The  Chicago  City  Railway  Company 

V. 

Frank  Brady. 

Street  Railroads — Negligence — Personal  Injuries — Evidence — In^ruc- 
tions* 

1.    Ne^li^nce  Is  a  question  of  fact   for  the  jury,  and  vhen  the  evi* 
deuce  is  confliclinff  their  verdict  is  condatuve* 
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2.  In  an  action  brought  to  recover  from  a  street  railroad  company  for 
perBonal  injuries  alleged  to  have  been  occasioned  by  its  negligence,  one  of 
its  trains  having  collided  with  the  wagon  of  the  plaintiff,  this  court  declines, 
ia  view  of  the  evidence,  to  interfere  with  the  verdict  in  his  behalf. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Grinnbll,  Judge,  presiding. 

Messrs.  W.  J.  Hynes  and  C.  M.  Habdy,  for  appellant. 
Mr.  W.  H.  Condon,  for  appellee. 

Gaby,  P.  J.  The  frequent  reiteration  of  the  propositions 
that  negligence  is  a  question  for  a  jury,  and  upon  conflicting 
evidence  their  verdict  is  conclusive,  deprives  them  of  all 
novelty,  but  does  not  impair  their  soundness.  They  are 
applicable  to  this  case. 

Tlie  appellee  was  driving  a  loaded  wagon  on  State  street. 
He  drove  his  wagon  from  the  south  upon  a  scale  in  the  east 
side  of  the  street,  a  short  distance  south  of  33d  street,  and 
the  scale  being  short  he  went  too  far,  so  that  the  fore-wheels 
of  the  wagon  went  oflF.  With  the  load  that  was  on  the  wagon 
he  could  not  back  on  the  scale,  so  drove  north  and  turned  in  the 
street  to  come  back  on  the  scale  from  the  north.  In  so  doing 
he  went  upon  the  tracks  of  the  street  railway,  and  at  the 
time  of  the  accident  which  is  the  subject  of  the  present  inves- 
tigation, his  wagon  was  moving  eastward  across  tlie  east  ti*ack. 
A  cable  car  coming  from  the  north  on  that  track  struck  the 
wagon;  the  appellee  fell  off,  and  tlie  consequence  to  him,  as 
the  evidence  tends  to  prove,  is  total  disability  for  life.  The 
controversy  between  the  parties  is  as  to  which  was  negligent, 
and  in  what  degree,  and  the  jury  have  found  for  the  appellee, 
upon  such  conflicting  evidence  that  their  verdict  either  way 
would  be  conclusive. 

Tt  is  a  chronic  complaint,  in  which  the  courts  sometimes 
join  (111.  Cent  v.  Welch,  52  111.,  183  is  an  instance),  that  juries 
do  not  treat  railway  companies  fairly.  Whether  the  frequent 
complaint  is  a  just  accusation  that  in  the   trial  of  actions 
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against  them  thoy  do  not  endeavor  to  fairly  snbiuit  tlie 
merits  to  the  intelh'gent  judgment  of  the  jury,  but  seek  for 
safety  by  multiplying  the  technicalities  of  legal  procedure, 
is  a  question  not  to  be  discussed  here.  The  law  makes  the 
jury  the  tribunal  to  determine  the  facts.  The  statute  of  this 
State  contemplates  that  they  will  discharge  the  duty,  at  the 
close  of  heated  and  ingenious  arguments  of  opposing  counsel, 
better  by  being  furnished  with  a  few  written  propositions  of 
what  the  law  applicable  to  the  case  is,  than  by  having  a  care- 
ful and  impartial  resume  of  the  whole  case  presented  to  them 
by  an  experienced  judge. 

On  the  trial  of  this  case  the  appellant  asked  twenty  instrne- 
tions.  Of  these  the  court  gave  ten  without  modification;  four 
with  modifications,  and  refused  six.  Of  the  instructions  given 
at  the  instance  of  the  appellee,  the  brief  of  the  appellants 
makes  no  complaint 

This  opinion  may  fitly  conclude  with  the  concluding  sen- 
tences of  the  opinion  of  the  Supreme  Court  in  Fisher  v. 
Stevens,  16  111.  397:  ''Numerous  instructions  were  asked 
upon  the  trial,  some  of  which  were  given  and  some  refused. 
Fisher  asked  for  sixteen  several  instructions,  seven  of  which 
were  given  as  asked,  three  given  after  qualifications  by  tlie 
court,  and  the  balance  refused. 

"  TJie  only  question  of  law  was  as  to  the  liability  of  Fisher 
to  pay  for  bricks  obtained  for  him  and  used  for  his  benefit 
The  right  to  demand  instructions  must  have  some  limit,  and 
we  are  not  disposed  to  sanction  its  abuse.  Sixteen  instruc- 
tions in  this  case  could  not  have  been  required  on  the  part  of 
the  defendant  for  the  purpose  of  merely  enlightening  the 
jury  upon  the  law  of  the  case,  and  were  well  calculated  to 
confuse  and  mislead  them.  As  we  think  the  court  correctly 
instructed  both  for  the  plaintiff  and  defendant,  so  far  as  con- 
ducive to  justice  and  a  fair  trial,  we  do  not  deem  it  our  duty 
to  enter  upon  an  investigation  of  the  law  of  the  instructions 
refused."    Prior  v.  White,  12  111.  261. 

Judgment  affirm/ti. 
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Commercial  National  Bank 

V. 

Frank  P.  Hawkins. 

Sales — Real  Property — Commission — Recovery  of^Agency — Evidevee. 

In  an  action  bronflrht  for  the  recovery  of  comrais<tion8,  alleged  to  have  beefi 
earned  by  the  plaintiff  on  the  sale  of  real  estate  made  through  his  agency, 
this  court  holds,  in  the  absence  of  evidence  going  to  show  that  he  in  any 
way  inflaenced  the  sale  in  question,  that  the  verdict  in  his  favor  can  not 
stand. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  tho  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgbld,  Judge,  presiding. 

Messrs.  Williams,  Holt  &  Wheeler,  for  appellant, 

Messrs.  W.  W.  Guki^ey  and  William  Gabnett,  Jr.,  for 
appellee. 

Gary,  P.  J.  Tlie  record  shows  substantially  this:  There 
were  two  associations  of  patriotic  citizens  in  Cliicago,  one 
named  the  Citizens  Association,  and  another  the  Commercial 
Clnb. 

The  former  had  under  consideration  a  project  to  have  the 
State  acquire  lands  in  the  vicinity  of  Chicago  for  the  use  of 
the  State  Militia.  The  appellee  learned  of  this,  and  at  his 
instance  the  appellants  retained  him  as  an  agent  to  negotiate 
a  sale  of  land  which  they  owned.  The  quantity  which  it  was 
supposed  the  State  would  need  was  about  200  acres. 

During  the  years  1884  and  1885  the  appellee  was  very 
diligent  and  spent  a  great  deal  of  time  in  endeavoring  to 
make  a  sale,  but  with  no  success.  Among  his  efforts  was  his 
assistance  in  organizing  an  excursion  to  the  lands  by  State 
Militia  officers,  who  went  October  26, 1885,  and  in  which  Gen. 
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Scbotield,  of  the  United  States  Army,  and  then  in  command 
of  this  department,  joined.  And  whatever  influence  this 
excursion  may  have  had  npoo  Gen.  Schofleld  was  the  only 
connection  the  api)ellee  could  have  had  with  the  subsequent 
sale  of  the  lands.  But  it  is  clear  that  whatever  inflaence 
Oen.  Schofleld  himself  had  upon  that  sale,  had  been  exerted 
before  tliat  excursion,  and  therefore  the  appellee  can  claim 
nothing  on  that  score. 

In  the  spring  preceding  that  excursion,  at  meetings  of  the 
Commercial  Club,  Gen.  Schofleld  had  addi^essed  the  cinb  on 
the  subject  of  the  establishment  of  a  United  States  Military 
post  in  the  vicinity  of  Chicago,  and  that  club  followed  up  the 
'  matter  by  the  appointment  of  committees  to  select  ground 
and  raise  money  with  which  to  purchase,  with  such  effect? 
that  in  October,  1887,  nearly  500  acres  were  purchased  from 
the  appellants  by  the  club,  and  accepted  by  the  United  States 
as  a  location  for  a  military  post.  But  with  that  purchase  and 
acceptance  Gen.  Schofleld  had  no  connection.  He  had  been 
transferred  and  Gen.  Terry  had  succeeded  him,  and  Gen. 
Sheridan,  Gen.  Terry  and  Col.  Lee  acted  in  the  matter  of 
the  selection  of  lands  for  the  post. 

The  appellee  does  not  claim  that  he  is  entitled  to  pay  on  a 
quantum  meruity  tor  tlie  labor  he  performed.  His  claim  is 
for  commissions  earned  on  the  sale  made  through  his  agency. 
Beyond  the  inappreciable  extent  to  which  he  may  have  con- 
tributed to  intensify  public  sentiment  as  to  the  expediency  of 
having  a  military  force  in  the  vicinity  of  Chicago,  what  he 
did  in  no  way  had  any  connection  with  the  sale  which  the 
appellant  made  of  its  lands,  and  he  is  not  entitled  to  such  com- 
missions.  There  is  no  evidence  in  support  of  the  verdict  in 
his  favor  for  them. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

UeveTsed  and  remanded. 

Judge  Gabnett  takes  no  part  in  this  decision. 
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Paul  Koch  g^ 

49    186 

The  National  Union  Building  Association  et  al.      "^lesi 

68      40! 

Landlord  and  Tenant — Lease — Renewal — Agreement  for — Corporations 
— President — Authority  of— Statute  of  Frauds — Agency — Evidence, 

1.  The  preaident  of  a  corporation  has  not,  as  a  matter  of  law,  and 
merely  by  reason  of  his  holdings  snch  office,  power  or  authority  to  execute 
deeds,  morrgages  or  leases  of  the  real  estate  thereof. 

2.  The  presumption  that  an  act  done  by  the  president  of  a  corpora-  ^ 
tion  is  legally  done  and  binding  upon  it,  arises  only  in  the  aljsence  of  legis- 
lative enactment  or  provision  made  in  its  by-laws,  touching  the  subject- 
matter  of  the  act  in  question. 

8.  The  president  of  a  corporation  may  perform  all  acts  which  are  inci- 
dent to  the  trust  reposed  in  him,  such  as  custom  or  necessity  has  imposed 
upon  his  office,  without  express  authority. 

4.  The  fact  that  a  contract  made  by  an  agent  without  authority,  has 
been  performed  by  the  other  party,  can  not,  of  itself,  render  the  contract 
binding  on  the  person  for  whom  the  agent  assumed  to  act. 

5.  Upon  a  bill  filed  for  a  specific  performance  of  an  alleged  agreement 
by  the  president  of  a  corporation  owning  a  certain  building,  to  renew  a 
lease,  this  court  declines,  in  view  of  the  fact  that  such  officer  did  not  have 
authority  to  grant  such  renewal,  to  interfere  with  the  decree  dismissing 
the  same. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuRKAY  F.  TuLET,  Judge,  presiding. 

Messrs.  Kubens  &  Mott,  for  appellant 

Messrs.  Hamlinb  &  Scott,  for  appellees. 

MoRAN,  J.  One  Henry  Brenggestadt  condncted  a  saloon 
and  restaurant  at  No.  70  Adams  street,  in  Chicago,  of  which 
premises  he  had  a  lease  from  the  National  Union  Building 
Association,  which  was  to  expire  April  30, 1889.  In  Septem- 
ber, 1888,  appellant  was  in  negotiation  for  the  purchase  of 
said  saloon  and  restaurant  business,  and  the  stock  und  fixt&rcs 
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tliereof,  and  was  willing,  as  he  claims,  to  pnrcliasc  the  same 
for  the  sum  of  $4:,500  provided  he  conld  obtain  a  renewal  of 
tlie  lease  of  the  premises  for  two  or  three  years,  but  was 
unwilling  to  purchase  unless  he  conld  obtain  such  renewal. 
Before  making  the  purchase,  appellant  claims  that  he  called 
on  Frank  N.  Gaga,  the  President  of  the  National  Building 
Association,  and  stated  to  him  that  he  was  about  to  buy  out 
said  Breuggcstadt  for  said  sum  of  $4,500,  of  which  the  greater 
part  was  to  be  paid  for  the  good  will  of  said  business,  and 
that  he  would  not  buy  unless  he  could  obtain  a  renewal  of  the 
lease  for  two  or  three  years;  and  thereupon  said  Oage  prom- 
ie^ed  such  renewal  on  condition  that  appellant  would  keep  as 
good  a  place  as  Breuggcstadt  kept;  that  if  he  did  so  there 
would  be  no  trouble  about  a  lease,  and  he  could  have  it  in 
January,  1889.  That  he  relied  upon  said  promise  of  eaid 
Gage,  and  purchased  the  business  and  fixtures,  paying  therefor 
the  said  sum  of  $4,500,  and  that  the  lease  of  said  Breuggcstadt 
was  assigned  to  liim  with  the  consent  of  said  National  Build- 
ing Association,  and  thereafter  he  paid  to  said  association  the 
rent  reserved  in  said  lease.  That  in  January,  1889,  appellant 
demanded  the  lease  for  three  years  so  promised  him  by  Gkge, 
and  was  told  by  Gage  that  the  lease  would  be  prepared. 

In  February  he  was  notified  by  the  secretary  of  the  associ- 
ation that  he  would  be  expected  to  vacate  the  premises  at  the 
expiration  of  his  lease,  April  30,  1889,  the  association  having 
decided  not  to  rent  to  any  person  for  saloon  purposes.  Appel' 
lant  claims  that  he  kept  as  good  a  place  as  Breuggcstadt  had 
kept,  and  that  it  was  not  claimed  by  the  association  that  he 
had  not,  or  that  he  failed  to  keep  an  orderly  place.  After 
the  notice  to  surrender  possession,  appellant  made  efforts  to 
obtain  a  lease  for  an  additional  period,  but  without  success, 
whereupon  he  filed  his  bill  for  specific  performance  of  the 
alleged  agreement  with  Gage  for  a  lease,  setting  out  in  sub- 
stance the  facts  above  stated,  and  claiming  that  it  would  be  a 
fraud  on  him  if  the  association  did  not  execute  a  renewal  of 
the  lease,  and  would  cause  great  loss  and  damage.  The  bill 
was  answered  by  the  association  and  by  Gage,  and  in  both 
answers  it  is  denied   that  any  such  agreement  as  appellant 
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claims  was  ever  made  with  Gage,  and  it  is  also  set  np  that 
Gage  had  no  power  or  authority,  as  president  of  the  associa- 
tion, to  make  leases  or  agreements  for  leases  for  the  real  estate 
of  the  association.  On  the  hearing  there  was  a  conflict  in  the 
evidence  as  to  whether  Gage  ever  agreed  that  appellant  should 
have  a  renewal  of  the  lease;  and  in  the  brief  the  counsel 
have  discussed  very  fully  tlie  testimony  relating  to  that  issue, 
and  the  question  whether  the  purchase  by  appellant  of  the 
premises,  relying  on  such  a  promise  of  renewal,  and  taking  an 
assignment  of  the  then  existing  lease,  was  such  a  part  per- 
formance as  would  take  such  a  verbal  agreement  without  the 
operation  of  the  statute  of  fi*auds. 

We  do  not  find  it  necessary,  in  the  view  we  are  compelled 
to  take  of  the  case,  to  pass  upon  this  question  of  fact,  or  to 
consider  whether,  assuming  the  agreement  to  have  been  made 
by  Gage  as  appellant  contends  it  was,  equity  would,  upon  the 
facts  alleged,  enforce  the  contract  on  the  ground  of  its  part 
performance. 

The  decree  of  the  court  below  dismissing  the  bill  must  be 
sustained,  without  reference  to  the  statute  of  frauds,  because 
of  the  lack  of  power  or  authority  in  the  president  of  the  asso- 
ciation to  bind  it  by  an  agreement  to  make  or  renew  a  lease 
of  its  estate. 

The  president  of  a  corporation  has  not,  as  a  matter  of  law, 
and  merely  by  reason  of  his  holding  said  office,  power  or 
authority  to  execute  deeds,  mortgages  or  leases  of  the  real 
estate  of  the  corporation.    Hoyt  v.  Thompson,  19  N.  Y.  207. 

"  The  implied  powers  of  the  president  of  a  corporation 
depend  upon  the  nature  of  the  com])any's  business,  and  the 
measure  of  authority  delegated  to  him  by  the  board  of  direct- 
ors. It  seems  that  a  president  has  no  greater  powers  by 
virtue  of  his  oflice  merely,  than  any  other  director  of  the 
company,  except  that  he  is  the  presiding  officer  at  the 
meeting  of  the  board."    Morawetz  on  Corporations,  Sec.  537. 

There  is  no  proof  in  the  record  as  to  what  the  business  of 
the  National  Union  Building  Association  is,  but  it  is  shown  that 
its  business,  whatever  it  may  be,  is  carried  on  under  certain 
by-laws,  Sec.  9  of  which  by-laws  relates  to  the  duty  of  the 
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president,  and,  among  other  tliinp^,  provides  that  "He  shall 
execute  all  bonds,  contracts,  leases  or  other  instrnmentn 
required  to  be  made  or  executed  by  autliority  of  the  board 
for  and  on  belialf  of  the  association,  which  shall  also  be 
signed  by  the  secretary." 

Here  we  find  the  authority  of  the  president  with  reference 
to  executing  leases  defined,  and,  while  it  is  true  that  it  has 
been  said  by  the  Supreme  Court  of  this  State  that  an  act 
done  by  the  president  will  be  presumed  to  be  legally  done 
and  he  binding  on  the  body,  that  rule  applies  "in  the 
absence  of  legislative  enactment  or  provision  made  in  the 
by-laws."     Smith  v.  Smith,  62  111.  493. 

The  business  affairs  of  corporations  are  controlled  exclo. 
sively  by  their  boards  of  directors,  and  such  a  board  may 
undoubtedly  invest  the  president  with  authority  to  bind 
the  corporation  by  deed  or  lease,  either  by  express  resolution 
or  by  an  acquiescence  in  his  assumption  of  authority  in  that 
respect,  which  would  justify  persons  who  dealt  with  him  in 
the  inference  that  he  had  such  authority  in  fact.  So,  if  the 
act  is  one  incident  to  the  execution  of  the  trust  reposed  in 
him,  such  as  custom  or  necessity  has  imposed  upon  his  office, 
he  may  perform  it  without  express  authority.  Mitchell  v. 
Deeds,  49  III.  416. 

As  we  understand  Union  Mutual  Life  Ins.  Co.  v.  White, 
106  111.  67,  it  simply  holds  the  corporation  bound  by  acts 
which,  from  the  course  of  its  business,  were  within  apparent 
power  of  the  president  and  general  agent  when  those  officers 
were  acting  for  the  corporation  in  a  State  where  the  corpora- 
tion was  doing  business  by  comity,  the  home  or  residence  of 
the  corporation  being  in  another  State. 

Appellant  sought  to  prove  that  Gage  had  been  recognized 
by  the  association  as  having  authority  to  lease  its  tenements, 
and  that  various  transactions  for  leases  had  been  made  by  him 
with  tenants  without  consultation  with  or  dictation  from  the 
board  but  in  this  he,  in  our  opinion,  signally  failed.  It  is  very 
clearly  shown  that  in  every  one  of  the  instances  mentioned 
the  transaction  was  with  the  board,  and  that  Gage  never,  in 
any  instance,  assumed  to  contract  for  the  corporation,  but 
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onljr  to  negotiate  and  to  present  matters  to  the  board  for 
approval,  and  that  he  was  never,  in  any  manner,  hold  out  as 
having  power  or  authority  to  make  leases  or  contracts  binding 
on  the  corporation.  It  is  not  contended  that  the  alleged  con- 
tract of  appellant  with  Gage  for  a  renewal  of  the  lease  was 
in  any  manner  ratified  or  adopted  by  the  corporation.  The 
case,  then,  in  its  most  favorable  aspect  for  appellant  is,  that  a 
contract  was  made  with  him  by  one  who  assumed  authority 
without  having  it  in  fact,  to  give  him  a  renewal  of  the  lease, 
and  that,  relying  on  the  contract,  he  has  changed  his  position 
for  the  worse,  and  done,  as  he  claims,  acts  in  performance  of 
the  contract 

The  fact  that  the  contract  made  by  an  agent  without  author- 
ity has  been  performed  by  the  other  party,  can  not,  of  itself, 
render  the  contract  binding  on  the  person  for  whom  the  agent 
assumed  to  act.  The  difficulty  is  that  the  contract  to  lease 
was  not  binding  because  of  lack  of  authority  in  Gage  to 
make  it,  and  without  reference  to  the  fact  that  the  statuto 
of  frauds  requires  such  a  contr£^ct  to  be  in  writing. 

The  decree  of  the  Circuit  Court  will  therefore  be  affirmed. 

Decree  affirmed. 


John  V.  Farwell 

V. 

Daniel  F.  Wadsworth  et  al. 
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Upon  a  bill  filed  to  compel  the  defendant  to  pay  to  Ihe  complainants  the 
amount  due  them  upon  a  judgment  recovered  by  tbera  against  a  mining  com- 
pany, a  corporation  organized  under  the  laws  of  another  State,  it  being  cod> 
tended  by  them  that  said  defendant  owned  stock  in  said  corporation  wbich 
had  not  been  paid  for,  to  an  extent  more  than  sufficient  to  pay  said  claim, 
this  court  holds,  that  under  the  statute  of  said  State,  no  personal  liability 
existed  on  the  part  of  the  defendant,  and  that  the  decree  against  him  can 
not  stand. 
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[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBXN  C.  Collins,  Jud^e,  presiding. 

Mr.  Geobgb  F.  Wkstoveb,  for  appellant. 

In  the  State  of  Illinois,  unless  there  be  some  peculiar  cir- 
cumstances strongly  appealing  to  equity,  which  take  the  case 
out  of  the  general  rule  (as  possibly  in  Hicklin  v.  Wilson,  104 
III.  54),  no  action  will  lie  against  a  stockholder  of  an  insolvent 
corporation,  to  enforce  the  payment  of  his  liability  for  un|>aid 
stock  subscription,  unless  a  court  of  equity,  having  jurisdic- 
tion over  the  corporation,  shall  have  taken  an  account  of  all 
its  assets  and  liabilities,  and  shall  have  ascertained  the  amount 
necessary  to  be  paid  by  each  stockholder,  to  cancel  its  debt; 
and  these  preliminaries  having  been  adjudged  in  equity,  the 
recovery  against  the  several  stockholders  must  be  limited  to 
the  amounts  stated  in  the  decree.  Lamar  Ins.  Co.  v.  Moore, 
84  III.  576;  Lamar  Ins.  Co.  v.  Gulick,  102  111.  41;  Patterson 
V.  Lynde,  112  III.  205;  Great  Western  Telegraph  Co.  v. 
Gray,  122  111.  630,  and  cases  cited  post. 

The  statute  of  Michigan  under  which  the  corporation  at 
bar  was  organized,  provides  that  subscribers  for  stock  shall 
be  liable  to  pay  calls  made  upon  their  subscriptions  by  the 
board  of  directors;  therefore  there  can  be  no  action  against  a 
stockholder  to  enforce  unpaid  subscription  for  stock,  without 
either  an  assessment  and  call  by  the  company,  or  an  order  by 
some  court  of  competent  authority,  having  jurisdiction  of  the 
corporation,  fixing  the  amount  of  the  liability  of  the  several 
stockholders.  Scovill  v.  Thayer,  105  U.  S.  155;  Adler  v. 
The  Milwaukee  P.  B.  M.  Co.,  13  Wis.  63,  and  cases  cited 
below. 

It  is  conceded  that,  if  the  appellant  be  liable  for  unpaid 
stock  subscription,  it  is  by  virtue  of  the  provisions  in  the  act 
6f  the  LegislatuTO  under  which  the  cor|x>ration  was  organized- 
The  laws  of  Michigan  having  provided,  limited  and  defined 
that  liability,  and  having  prescribed  a  remedy  for  its  enforce- 
ment, all  other  remedies  are  excluded. 
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The  laws  of  a  foreign  State  operate  beyond  its  territorial 
limits  only  ex  comitate. 

The  courts  of  a  State,  where  the  laws  of  such  a  foreign 
State  are  sought  to  be  enforced,  will  use  a  sound  discretion  as 
to  the  extent  and  mode  of  that  comity.  They  will  not  per- 
mit their  tribunals  to  be  used  for  the  purpose  of  affording 
remedies  which  are  denied  to  parties  in  the  jurisdiction  'of  the 
State  that  enacted  the  law,  and  which  tend  to  operate  with 
hardship  on  their  own  citizens  and  subjects.  Rice  v.  Merri- 
mac  H.  Co.,  56  New  Hampshire,  114;  Erickson  v.  Nesmith, 
4  Allen,  233;  Erickson  v.  Nesmith,  15  Gray,  221;  Patterson 
V.  Lynde,  112  LI.  196;  May  v.  First  Nat  Bank,  122  111.  551. 

Messrs.  Doolittlk,  McKbt  &  Tolman,  for  appellees. 

A  judgment  creditor  of  an  insolvent  corporation  may  pro- 
ceed by  creditoi*'s  bill  on  his  judgment,  against  tlie  corpora- 
tion, and  one  or  more  stockholders  less  than  the  whole,  to 
recover  the  amount  of  his  debt,  without  an  account  being 
taken  of  other  indebtedness,  without  bringing  in  all  the  stock- 
holders for  contribution,  and  without  "winding  i^p"  the 
corporation.  Hatch  v.  Dana,  101  U.  S.  210;  Wait  on  Insolv- 
ent Corporations,  Sec  78,  and  notes;  Cook  on  the  Law  of 
Stock  and  Stockholders,  1st  Ed.,  Sec.  206  B,  and  note  3,  page 
192,  and  authorities  there  cited;  also  Sees.  204  and  205,  and 
notes;  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380;  Marsh  v. 
Burroughs,  1  Wood,  468;  same  case,  10  American  Law 
Register,  718;  Bartlett  v.  Drew,  57  N.  Y.  587;  Brundage  v. 
Monumental  Silver  Co.,  12  Oregon,  322;  same  case,  7 
Pacific  Rep.  814,  and  cases  therein  cited  and  reviewed.  1 
Morawetz  on  Corporations,  Sec  315;  2  Morawetz  on  Corpo- 
rations, Sees.  821  and  864;  Pierce  v.  Milwaukee  Construction 
Co.,  38  Wis.  253;  Ervin  v.  Oregon  R.  &  K  Co.,  20  Fed. 
Rep.  577-582 ;  Hollingshead  v.  Woodward,  35  Hun,  410; 
Pettibone  v.  McGraw,  6  Mich.  441. 

This  doctrine  approved  in  Illinois.  Clapp  v.  Peterson, 
104  111.  at  page  35,  cites  and  approves  Hatch  v.  Dana,  Marsh 
V.  Barroughs  and  Bartlett  v.  Drew. 

Same  cases  also  cited  and  approved  in  Hickling  v.  Wil- 
son, 104  111.  54;  Patterson  v.  Lynde,  112  111.  204. 
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Kor  does  it  make  any  difference  that  the  corporation  is  of 
another  State.     Bartlett  v.  Drew,  57  K  Y.  587. 

A  distinction  is  taken  between  a  bill  whose  object  is,  not  to 
settle  and  wind  np  the  affairs  of  a  corporation,  but  solely  to 
obtain  the  payment  of  the  plaintiff's  judgment,  and  a  case 
where  the  object  of  the  bill  is  to  wind  up  the  corporation. 

This  is  a  case  of  the  former  character,  and  the  law  does  not 
cast  the  burden  of  litigation  to  wind  up  this  corporation  upon 
tlie  complainants  here,  who  seek  solely  to  collect  their  jadg- 
ment.  See  the  doctrine  very  plainly  stated  in  Brundage  v. 
Monumental  Silver  Co.,  12  Oregon,  supra. 

In  such  a  case  a  court  of  equity  may  enforce  stock  liability, 
though  no  regular  assessments  or  calls  may  have  been  made 
by  the  company;  especially  in  a  case  like  this,  wliere  it 
appears  by. the  evidence  that  the  attempts  to  enforce  calls 
were  rendered  futile  by  the  efforts  of  the  representatives  of 
the  complainants  in  this  case. 

Gary,  P.  J.  In  June,  1881,  the  Chicago  Mining  Com- 
pany was  organized  as  a  corporation  under  the  laws  of  the 
State  of  Michigan.  June  23,  1881,  six  certificates,  for  one 
thousand  shares  each,  of  stock  in  the  corporation,  were  issued 
to  "William  Slurges,  trustee."  Two  days  later  three  of 
them  were  surrendered  by  Sturges,  and  a  new  certificate  for 
three  thousand  shares  was  issued  in  the  name  of  the  appel- 
lant. 

This  certificate  was  delivered  by  Sturges  to  the  appellant, 
as,  so  far  as  any  evidence  shows,  collateral  security  to  him 
for  the  payment  of  $17,500.  When  tiiat  delivery  was  made 
does  not  appear,  but  it  must  have  been  some  time  later  than 
the  day  the  certificate  was  issued,  the  issue  having  been  in 
northern  Michigan,  and  the  delivery  in  Chicago.  Upon  the 
testimony  of  the  appellant — "My  impression  is,  the  stock 
was  transferred  to  my  name.  He  subscribed  it  originally  to 
put  it  in  my  name.  It  would  not  be  much  collateral  unless 
it  was," — the  appellees  insist,  and  the  Circuit  Court  found 
in  effect,  that  in  the  original  issue,  Sturges  was  a  trustee  for 
the  appellant     If  the  appellant  was  liable  on  the  theory  of 
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that  find  in  c^  and  on  that  alone,  its  trath  mi^ht  well  be  ques- 
tioned. 

The  appellees  are  judgment  creditors  of  the  corporation, 
and  execution  upon  their  judgment  having  been  returned 
unsatisfied,  have  filed  this  bill  to  compel  the  appellant  to  pay 
to  them  so  much  of  the  amount  unpaid  to  the  corporation  on 
the  shares  held  by  him,  as  will  satisfy  their  judgment.  This 
relief  the  Circuit  Court  awarded  to  them. 

It  lies  at  the  foundation  of  the  appellees'  claim  that  thete 
should  be  a  personal  liability,  absolute  or  contingent  upon 
call  of  the  appellant,  to  pay  to  the  corporation  so  much  of  the 
par  of  his  shares  as  had  not  been  paid.  Whether  he  is  so 
liable  is  to  be  determined  by  the  law  of  Michigan. 

The  18th  section  of  the  act  under  which  the  corporation 
was  organized  provides  that  "the  board  of  directors  may 
call  in  the  subscription  to  the  capital  stock  *  *  *  by 
iustalhnents  *  *  *  and  if  a  stockholder  fails  to  pay  "the 
stock  may  be  sold  in  the  mode  therein  stated.  It  does  not 
appear  that  there  were  any  subscriptions  for  the  stock  of  this 
corporation.  The  record  does  not  show  any  promise  as  in 
Klein  v.  Alton  &  S.  E.  K.,  13  111.  514. 

The  statute  does  not  in  terms  make  the  stockholders  liable, 
and  at  least  two  of  the  judges  of  the  Supreme  Court  of  Mich- 
igan, as  it  was  organized  three  years  ago,  seem  to  have  been 
inclined  to  the  opinion  that  there  was  no  such  liability.  Young 
V.  Erie  Iron  Co.,  65  Mich.  111. 

The  legislative  intent  that  the  board  of  director  mav  call 
is  clear  enough  in  the  section  cited,  but  it  shows  no  such 
intent  that  the  stockholders  shall  be  peraonally  liable  to  pay, 
upon  which  supposed  intent  the  Supreme  Court  of  the  United 
States  distinguish  the  case  of  Webster  v.  Upton,  91  U.  S. 
65,  from  the  cases  there  cited,  in  which  it  had  been  held  that 
no  such  liability  existed. 

To  the  suflicient  reason  for  denying  such  liability  assigned 
in  Mech.  F.  &  M.  Co.  v.  Hall,  121  Mass.  272,  may  be  added 
as  especially  applicable  here,  that  the  statute  of  Michigan 
manifestly  contemplates,  what  the  geographical  situation  of 
the  mining  region  of  Michigan  and  the  commercial  relations 
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of  manufacturing  cities  outside  of  that  State  with  that  region, 
made  probable,  if  not  certain,  that  in  the  organization  of 
mining  corporations,  many  of  the  stockholders  would  be  I'es- 
idents  of  other  States.  Can  it  be  supposed  that  the  State  of 
Michigan  intended  to  put  its  own  citizens  at  a  disadvantage 
by  imposing  a  personal  disability,  readily  enforced  against  its 
own  citizens  by  the  courts  of  that  State, yielding  a  cheerful 
obedience  to  its  laws,  while  as  against  other  stockholders  tlie 
remedy  must  be  sought  in  foreign,  and  perhaps  reluctant, 
tribunals? 

Holding  that  no  such  personal  liability  exists  under  the 
statute  of  Michigan,  it  follows  that  the  decree  appealed  from 
is  erroneous,  and  it  is  therefore  reversed  and  the  cause  re- 
manded, with  directions  to  the  CircuitCourt  to  dismiss  the  bill 
at  the  cost  of  the  appellees. 

Meveraed  and  remanded. 
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The  United  States  Rolling  Stock  Company 

V. 

George  P,  Chadwick. 

Master  and  Sertatif — Negligence  of  Master — Dangerous  Marhine— 
Personal  Injury — Assumption  qf  Risk — Pleading  —  Evidence — Instruc- 
tions. 

1.  If  the  plaintiff  in  a  jriven  canse  recover  a  verdict  npon  a  declaration 
containing  any  good  count,  with  evidence  applicable  to  it,  and  correct 
instructions  as  to  the  hypothesis  upon  which  he  may  recover,  the  verdict 
can  not  be  disturbed  because  of  a  faulty  count;  but  if  the  evidence  be  only 
such  as  sustains  the  faulty  count,  or  if  the  instructions,  either  by  reference  to, 
or  recapitulation  of  the  averments  of  such  count,  put  the  right  to  recover 
upon  the  basis,  among  others,  of  such  faulty  count  being  proved,  then, 
unless  (he  justice  of  the  verdict  upon  the  whole  case  be  dear,  the  same 
should  not  be  allowed  to  stand. 

2.  Where  several  counbi  in  a  declaration,  all  good,  are  referred  toby  the 
instruction  for  the  plaintiff,  and  there  is  a  lack  of  evidence  as  to  one  or 
more,  it  di'volves  upon  the  defend mt  to  CiiU  the  attention  of  the  jury  to 
the  different  allegations  of  the  several  counts  if  he  chooses  so  to  do. 
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3.  In  an  action  brought  by  an  employe  to  recover  for  a  personal  injury 
alleged  to  have  been  occasioned  by  his  employer's  negligence  in  failing  to 
provide  proper  machinery  and  appliances,  this  court  holds,  it  not  appear- 
ing npon  what  ground  the  same  was  based,  that  the  verdict  for  the  plaintiff 
can  not  utand. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon,  Ellioti  Anthony,  Judge,  presiding. 

Mr.  Pliny  B.  Smith,  for  appellant. 

Messrs.  Brandt  &  Hoffman,  for  appellee. 

Gary,  P.  J.  Taking  the  facts  of  this  case  to  be  just  what 
the  appellee  represented  them  to  be,  he  worked  for  the  appel- 
lants, running«a  circular  saw,  for  three  months  next  preceding 
July,  1887.  Then,  by  accident,  a  wheel,  which  was  a  part  of 
the  machinery  connected  with  the  saw,  was  broken,  and 
another  put  in  its  place,  larger  than  the  former  one,  changing 
the  action  of  the  machine.  He  then  resumed  work  at  the 
saw,  saying  that  he  thought  it  would  not  work;  but  the  fore- 
man told  him  to  work  with  it  until  another  could  be  got — 
would  replace  as  soon  as  they  could;  were  behind  with  tlie 
work  and  waiting.  And  on  this  order  he  began  work,  and  in 
about  half  an  hour  his  eye  was  put  out  by  a  block  thrown  by 
the  saw. 

It  is  not  made  so  dear  by  the  whole  evidence  that  there 
was  such  a  change  of  wheel,  and  that  the  injury  of  the  appel- 
lee was  a  result  thereof,  that  serious  errors  in  the  record 
can  be  disregarded  on  the  ground  that  justice  is  done.  With- 
out comment  upon  the  second,  fifth  and  sixth  counts  of  the 
declaration,  it  is  sufiScient  for  the  presentation  of  the  question 
to  be  decided  to  say  that  the  first,  third  and  fourth  counts 
proceed  upon  the  charge  that  the  appellants  were  neglectful 
of  their  duty  as  to  the  appurtenances  of  the  saw  as  it  was 
originally,  and  that  injury  to  the  appellee  was  a  consequence 
of  that  neglect     But  even  if  that  charge  were  well  founded. 


476  Appellate  Courts  of  Illinois. 

VoT.  85.  J         United  State.«  Rolling  Stock  Co.  ▼.  Cbadwick. 

tho  appellee  had  three  months'  experience  with  the  machine 
1>efore  he  was  injured,  and  knew  its  constrnction  and  opera- 
tion. Having  this  knowledge,  he  worked  at  the  machine  at 
his  own  risk.  This  law  is  familiar,  and  Camp  Point  Mfg.  Co. 
V.  Ballon,  71  III.  417,  is  enongh  autJiority  to  cite  upon  it. 

The  particular  defects  charged  in  those  counts  were  in 
having  no  guard  behind  the  saw  to  keep  blocks  away  from  it, 
nor  shield  in  front  to  prevent  them  from  being  thrown  against 
the  operator  of  tho  machine.  If  these  were  defects  their 
existence  was  obvious  at  the  first  glance.  The  saw  itself 
swung  under  a  table,  and  moved  through  the  timber  being 
sawed,  which  remained  stationary.  Tiiere  was  no  evidence 
that  saws  working  in  that  manner  were  ever  furnished  with 
such  guard  or  shield,  although  such  saws  were  in  common 
use.  The  count  did  not  aver  that  tiie  appellee  did  not  know 
of  the  alleged  defects.  GriflSths  v.  London,  etc.,  Law  Eep. 
13,  Q.  B.  259. 

The  second  instruction  for  the  appellee  was:  "Tlie  jury 
are  instructed  that  it  was  the  duty  of  the  defendant  to  furnish 
the  plaintiff  reasonably  safe  machinery  to  work  with;  and  if 
the  jury  believe  from  the  evidence  that  the  defendant  did  not 
do  so,  but  was  guilty  of  negligence  in  that  regard,  as  charged 
in  the  declaration,  and  that  the  plaintiff  was  in  the  exercise  of 
ordinary  care,  and  was,  without  negligence  on  his  part,  injured 
by  negligence  of  the  defendant  as  charged  in  the  declaration, 
then  the  jury  should  find  the  defendant  guilty." 

The  phrase  "  guilty  of  negligence  in  that  regard,  as  charged 
in  the  declaration,"  is  distributive,  and  if  the  appellants  were 
guilty  as  charged  in  any  one  count  tliey  were  guilty  as  charged 
in  the  declaration. 

Under  that  instruction,  and  evidence  on  the  pai-t  of  tlie 
appellee  as  to  the  manner  in  which  such  a  guard  and  shield 
might  have  been  placed  on  the  machine,  the  jury  were  war- 
ranted in  finding,  if  they  believed  such  evidence,  for  the 
appellee,  on  the  counts  upon  whicli  the  appellee  had  no  title 
to  recover.  At  common  law  judgment  would  be  an-ested  if 
there  was  a  general  verdict  for  the  plaintiff  upon  a  declaration 
of  several  counts,  any  of  which  were  bad.  Gibbs  v.  Dewey, 
5  Cow.  503;  Uolt  v.  Scholetield,  6  D.  &  R  69L 
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This  is  changed  by  statute.  Sec.  57,  Practice  Act  SDyder 
V.  Gaither,  3  Scam.  91.  The  defendant  may  ask  the  court  to 
instrnct  the  jnry  to  disregard  the  faulty  counts.  Sec.  50, 
Practice  Act;  Frink  v.  Schroyer,  18  111.  416.  And  only  in 
that  way  can  he  raise  the  objection.  Anderson  v.  Semple,  2 
Gilm.  455.  If,  therefore,  the  plaintiff  recover  a  verdict  upon 
a  declaration  containing  any  good  count,  with  evidence  appli- 
cable to  it,  and  correct  instructions  as  to  the  hypothesis  upon 
wliich  he  may  recover,  the  verdict  can  not  be  disturbed 
because  of  a  faulty  count;  but  if  the  evidence  be  only  such  as 
sustains  the  faulty  count,  or  if  the  instructions — either  by  ref- 
erence to  or  recapitulation  of  the  averments  of  such  count — 
put  the  right  to  recover  upon  thebasis,  among  others,  of  such 
faulty  count  being  proved,  then,  unless  the  justice  of  the 
verdict  upon  the  whole  case  be  clear,  there  must  be  a  new 
trial. 

Where  several  counts,  all  good,  are  referred  to  by  the 
instruction  for  the  plaintiff,  and  there  is  a  lack  of  evidence  as 
to  one  or  more,  it  is  held  in  H.  &  St.  J.  R.  R.  Co.  v.  Martin, 
111  111.  219,  that  it  devolves  upcn  the  defendant  to  call  the 
attention  of  the  jury  to  the  different  allegations  of  the  several 
counts,  if  he  chooses  so  to  do,  and  that  case  is  applied  and  fol- 
lowed here,  in  L.  S.  <&  M.  S.  Ry.  Co.  v.  Johnson,  35  111.  App. 
430. 

Upon  what  gi'ound  thejury  found  for  the  appellee  can  not 
be  known,  but  from  the  whole  record  it  is  as  probable  that 
the  verdict  is  based  upon  the  state  of  facts  alleged  in  the 
counts  upon  which  he  has  no  right  to  recover,  as  otherwise, 
and  therefore  there  must  be  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Iiev€7'8ed  and  remanded. 
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L  Persona  tinder  imminency  of  peril  are  not  required  to  exercise  all  the 
presence  of  mind  and  care  of  one  who  is  prudent  and  careful. 

2.  In  such  cases  it  is  a  question  for  the  jury,  whether  or  not  the  party 
acted  ra«hly  and  under  undue  apprehension  of  danger. 

8.  In  an  action  brought  to  recover  from  a  street  ndlway  company  for 
personal  injuries  arising  from  being  struck  by  a  runaway  team  belonging  to 
Ruch  company,  no  excuse  being  offered  by  it  for  the  escape  of  the  same 
from  the  driver  thereof,  this  coiurt  declines  to  interfere  with  the  verdict 
for  the  plaintiif. 

[Opinion  filed  March  10,  1S90.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  W.  B.  Keep,  Edmund  Fcjbthmann  and  H.  H. 
Mabtin,  for  appellant 

Messrs.  Kbaus,  Mates  &  Stein,  for  appellee. 

Gary,  P.  J.  Tlie  undisputed  facts  of  this  case  are,  that 
about  three  o'clock  in  the  afternoon  of  September  28, 1887, 
the  appellee,  a  woman  fifty  years  old,  accompanied  by  a  boy 
of  five  years  of  age,  approached  a  Lincoln  avenue  car  of  the 
appellants,  star.ding  at  the  east  side  of  the  crossing  of  Cleve- 
land avenue,  to  receive  passengers  going  toward  the  center 
of  the  city,  for  the  purpose  of  taking  passage  on  the  car.  Lin- 
coln avenue  is  a  northwest  and  southeast  street. 

While  she  was  approaching  the  car,  a  pair  of  horses  with 
the  whiffletree  dangling  at  their  heels,  were  running  away  aod 
approaching  the  same  car  from  the  northwest  having  become 
detached  from  another  car  of  the  appellants  which  was  fol- 
lowing the  first  at  a  distance  of  a  block  or  less.  When  the 
horses  came  to  the  first  car  they  divided,  one  going  on  each 
side  of  it,  and  she  was  struck  by  one  of  the  horses  or  the 
whiffletree,  and  badly  injured. 

The  only  dispute  on  the  facts  is  as  to  her  distance  from  the 
car  when  she  was  struck,  but  that  dispute  would  seem  to  be 
closed  by  the  fact,  not  disputed,  that  the  injury  to  her  came 
from  the  horses  that  struck  the  car  which  she  was  approach- 
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iiig.  She  conid  only  have  been  etrnck  by  them  by  being 
where  they  were,  and  they  were  at  the  car,  which  they  shat- 
tered, to  some  extent;  by  the  collision  one  of  them  was 
killed.  The  horses  came  to  the  car  following  the  track,  and 
she  was  not  upon  the  track  at  all,  and  therefore  she  was  struck 
after  they  divided. 

No  explanation  or  excuse  was  offered  by  the  appellants  of 
or  for  the  escape  of  the  horses  from  the  car  they  were  draw- 
ing, and  from  the  control  of  their  driver.  Such  a  state  of 
facts  makes  it  of  but  little  importance  whether  the  instruc- 
tions of  the  court  were  strictly  accurate  or  not. 

It  was  a  case  merely  for  the  assessment  of  damages.  There 
18  testimony  that  people  shouted  to  her  to  look  outer  get  out 
of  the  way,  but  how  near  she  was  to  the  car  at  the  iirst  shouting 
is  entirely  uncertain,  and  there  is  nothing  in  the  case  to  indi- 
cate that  she  was  conscious  that  a  runaway  team  was  approach- 
ing, or  had  any  intimation  of  what  was  the  danger  for  which 
she  was  told  to  look  out,  from  what  direction  it  was  coming, 
or  in  which  direction  she  should  flee  for  safety. 

Tliat  in  the  confusion  and  her  fright  she  sought  the  pro- 
tecting shelter  of  the  car  toward  which  her  thoughts  as 
well  as  her  steps  were  directed,  can  not  be  imputed  to  her 
as  want  of  ordinary  care  for  her  own  safety. 

Before  a  fault  in  that  regard  can  be  charged  upon  her,  it 
must  ap]:)ear  that  she  had  notice  of  what  the  peril  was  that 
she  was  to  avoid.  **  Persons  under  imminency  of  peril  may 
not  be  required  to  exercise  all  the  presence  of  mind  and  care 
of  a  prudent,  careful  man;  the  law  makes  allowance,  and 
leaves  the  circumstances  to  the  jury  to  find  if  the  party  acted 
rashly  and  under  an  undue  apprehension  of  the  danger."  G. 
&  C.  M.  R.  R.  V.  Tarwood,  17  III.  609. 

This,  it  is  true,  was  said  of  a  passenger  who  had  brought 
the  injury  he  sued  for  upon  himself,  in  his  terror,  but  the 
principle  is  of  general  application.  It  was  applied  in  Coulter 
V.  American  M.  U.  Ex.  Co.,  56  N.  Y.  585,  where  a  woman 
sprang  sideways  to  escape  the  danger  from  an  express  wagon, 
which  was  being  driven  rapidly  behind  her  on  the  sidewalk^ 
and  in  so  doing  hurt  herself,  the  court  saying :  ^*  The  instinctive 
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effort  on  the  part  of  the  plaintiff  to  avoid  the  danger  did  not 
relieve  tlie  defendant  from  responsibility." 

It  appears  from  the  report  of  the  same  case  in  5  Lansing, 
67,  that  she  did  not  look  around,  and  from  the  report  in  56 
N.  Y.,  that  the  jury  found  there  was  no  time  to  do  so. 

If  an  injury  self-inflicted  in  avoidance  of  danger  caused  by 
another  may  be  charged  to  that  other,  how  much  more  should 
the  party  be  excused  for  a  failure  in  "exercising  care  and  pru- 
dence for  her  own  safety"  under  the  pressure  of  tliat  danger. 
2  Thomp.  Neg.  1092. 

This  doctrine  of  care  on  the  part  of  the  plaintiff  is  gener- 
ally applied  where  the  want  of  such  care  contribnted  to  the 
injury  complained  of.  Here  nothing  that  the  appellee  did  or 
failed  to  do  contribnted  to  her  injury.  That  she  was  ever 
born  at  all  gave  the  opportunity  for  the  negligence  of  the 
appellants  to  injure  her;  and  that  she  was  in  Lincoln  avenue 
on  that  September  afternoon  brought  the  opportunity  nearer. 
If  there  were  no  people  on  the  streets  the  horses  of  the 
appellants  might  run  away  on  them  without  hurting  anybody; 
but  the  presence  of  people  on  the  streets  does  not  contrib- 
ute to  the  hurt  they  may  receive  by  the  horses  running 
away. 

The  best  founded  complaint  of  the  appellants  on  this  record 
is  that  the  court  refused  to  give  an  instruction  that  the  plaint- 
iff must  prove,  by  a  preponderance  of  all  the  evidence^  that 
she  was  exercising  ordinary  care  and  prudence  for  her  own 
safety.  In  the  instructions  which  the  court  gave  in  lieu  of 
all  that  the  parties  had  asked,  the  jury  were  told  that  she 
must  prove  that  she  exercised  ordinary  care. 

On  the  theory  of  the  court  as  to  tl^  duty  of  the  appellee, 
the  instruction  asked  by  the  appellants  should  have  been  given, 
for  it  is  by  a  preponderance  of  all  the  evidence  introduced 
that  the  party  holding  the  affirmative  of  an  issue  is  to  main- 
tain it.  And  yet,  put  the  whole  doctrine  of  the  decisions  upon 
this  subject  together,  an  instruction  much  less  impressive  to 
the  mind  of  average  men  than  that  given,  as  to  the  burden 
upon  the  appellee,  would  have  been  sulScient. 

As  to  the  sufficiency  of  an  instruction,  ^^tbe  proper  question 
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is,  what  was  the  idea  designed  to  be  conveyed,  and  how  was 
it  understood  by  the  jury  ? "  Green  v.  Lewis,  13  III.  642.  And 
to  maintain  the  affirmative  it  is  sufficient  if  the  evidence  cre- 
ates probabilities — that  the  weight  of  evidence  inclines  that 
way.  Crabtree  v.  Eeed,  50  111.  206.  And  therefore  a  jury 
may  be  instructed  that  a  mere  prpponderance  of  evidence  is 
enough.     Miller  v.  Balthasser,  78  11 1.  302. 

So,  if  in  this  case  the  jury  had  been  instructed  that  the 
plaintiff  must  prove  by  a  preponderance  of  all  the  evidence, 
but  that  it  was  not  necessary  that  they  should  be  satisfied 
(Ruff  V.  Jarrett,  94  III.  475),  that  a  mere  preponderance,  cre- 
ating probabilities — the  weiglit  of  evidence  inclined  that  way 
— would  suffice,  it  would  have  been  much  less  impressive  than 
the  instruction  fj;iven.  The  jury  rendered  a  verdict  for  the 
appellee,  $2,763.50. 

The  court  required  her  to  remit  down  to  f  2,000,  as  a  con- 
dition precedent  to  having  a  judgment  on  the  verdict.  This 
being  done,  judgment  was  entered.  The  appellants  can  make 
DO  point  on  this  action  of  the  court,  since  the  remarks  of  the 
Supreme  Court  in  Albin  v.  Kinney,  96  111.  214,  and  their 
decision  in  Union  R.  M.  Co.  v.  Gillen,  100  111.  52. 

On  the  whole  record  the  judgment  is  right,  and  must  be 
affirmed.  Judgment  affirmed. 


The  Chicago  City  Railway  Company 

V. 

William  Blanchard. 

Mnsfer  and  Sertant — Street  Railway  Company — Recovery  of  Wages  — 
Contract  of  Servic  —  Conditions  —  Deposit  —  Forfeiture  —  Evidence  — 
Instructions, 

1.  Contracts  will  not  be  so  construed  as  to  compel  the  proof  of  a  neflra- 
tive  unless  that  appears  to  be  the  express  intention  of  the  parties  thereto. 

2.  In  order  to  justify  the  retention  of  the  deposit  of  an  employe  upon  his 
discharire,  the  contract  of  service  providing  for  such  retention  in  certain 
cases,  it  must  be  shown  that  a  contingency  arose  which  warranted  such 
action. 

ToL.  XXZY  81 
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3.  Claufses  in  contracts  of  service  in  the  nature  of  forfeitures  must  be 
strictly  construed. 

4.  Where  the  riprht  to  recover  a  deposit  depends  upon  the  exercifse  of 
the  judiprinent  of  a  f(i}fen  person,  the  forfeiture  thereof  under  such  clauw 
will  not  be  permitted  unless  it  be  shown  that  there  was  an  exercise  of  such 
judgment  in  good  faith,  and  in  a  reasonable,  and  not  in  an  arbitraiy  or 
capricious  manner. 

5.  In  an  action  brouffht  by  a  discharged  employe  of  a  street  railroad  com- 
pany to  recover  the  amount  of  a  deposit  ninde  by  him  upon  entering  the 
employment  of  such  company  and  certain  wages  alleged  to  be  due,  tbi» 
court  holds  that  the  terms  of  the  written  contract  under  which  the  plaintiff 
was  first  employed  was  in  no  way  changed  or  modified  by  a  subsequent 
parol  agrr^ement  to  accept  less  wages  if  allowed  to  continue  in  such  employ- 
ment; that  the  contract  first  entered  into  controlled  plaintiff's  rigbt  of 
recovery  upon  his  final  discharge,  and  that  in  the  ab«ence  of  evidence  war- 
ranting the  retention  of  the  sums  in  question*  the  judgment  for  the  plaintiff 
must  be  afiirmed. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gkinnell,  Judge,  presiding. 

Appellee  was  a  ^rip  driver,  and  went  into  the  employment 
of  the  appellant  company  under  the  following  contract: 

"  This  agreement  witnesseth,  that  Wra.  Blanchard,  the  party 
of  the  first  part,  having  made  application  to  the  Chicago  City 
Railroad  Company,  party  of  the  second  part,  to  be  employed 
as  driver  upon  its  cars,  and  in  consideration  of  such  emploj- 
ment,  having  this  day  paid  to  the  party  of  the  second  part  the 
sum  of  fifty  dollars,  the  receipt  of  which  is  hereby  acknowl- 
edged, said  party  of  the  second  part  has  agreed  to  employ 
him  as  such  driver,  and  to  continue  him  in  its  employment 
during  its  pleasure  and  no  longer,  and  to  pay  him  on  its 
regular  pay  day  for  his  services  as  such  driver  the  compensa- 
tion which  it  shall  agree  upon,  the  same  being  so  much  per 
day  or  so  much  per  trip  according  to  the  time  when  the  same 
shall  be  run,  and  to  be  fixed  from  time  to  time  by  notices 
posted  in  the  offices  of  its  diflFerent  lines;  but  the  party  of  the 
first  part,  whether  paid  by  the  day  or  the  trip,  shall  not  be 
entitled  to  pay  except  for  the  time  he  shall  be  actually 
engaged  in  running  a  car. 
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"  The  party  of  the  first  part  promises  and  agrees  well,  honestly 
and  faithfully  to  perform  the  duties  of  a  driver  for  the  said 
Chicago  City  Kailway  Company  so  long  as  he  shall  be  con- 
tinued in  that  employment,  and  to  obey  and  fully  comply  with 
all  rnles  and  regulations  now  existing,  as  well  as  those  which 
may  from  time  to  time  be  prescribed  by  the  company  for  the 
drivers  on  its  cars. 

"  The  party  of  the  first  part  further  agrees  that  if,  for  any 
reason,  he  shall  be  suspended  from  the  employincnt  of  said 
company,  he  shall  not  be  entitled  to  any  compensation  during 
such  suspension;  and  he  further  agrees  that  when  his  employ- 
ment with  said  company  ceases  he  will  at  once  return  to  said 
company  any  badge  or  other  property  of  said  company  in  his 
possession,  and  that  he  will  pay  to  said  company  during  the 
time  he  shall  retain  possession  of  any  such  badge  or  other 
property  of  said  company  after  he  has  been  discharged  or  sus- 
pended from  its  employ,  or  his  employment  in  any  way  shall 
cease,  the  sum  of  twenty-five  (25)  cents  for  each  day  that  the 
same,  or  any  of  them,  are  so  retained  by  him,  not  as  a  penalty 
but  as  liquidated  damiges;  and  he  further  agrees  that  any 
wages  due  him  from  the  party  of  the  second  part,  when  his 
employment  under  this  contract  shall  terminate,  shall  be 
retained  by  said  party  of  the  second  part  until  all  of  said 
property  is  by  him  delivered  to  said  company. 

"  And  the  said  party  of  the  first  part  further  agrees  to  pay 
to  said  company  any  damage  either  to  person  or  property, 
which  the  said  company  shall  sustain  directly  or  indirectly 
by  reason  of  his  carelessness,  neglect,  or  misconduct  during 
tlie  time  he  shall  remain  in  the  employ  of  the  said  company, 
and  any  wages  which  may  be  due  to  the  party  of  the  first  part 
at  the  time  of  such  act  or  neglect,  so  causing  such  damnge, 
shall  be  applied  by  the  party  of  the  second  part,  so  far  as  shall 
be  necessary  in  payment  thereof,  and  said  wages  may  be 
retained  by  said  company  until  any  claims  for  damages  shall 
be  determined  or  adjusted,  and  upon  the  termination  of  said 
employment,  either  by  the  resignation  by  said  party  of  the 
first  part  of  his  said  employment  or  upon  his  discharge  by  the 
party  of  the  second  part,  if,  in  the  judgment  of  the  superin- 


484  Appellate  Courts  of  Illinois. 

Vol.  35.]  Chicago  City  Ry.  Co.  v.  Blanchard. 

tendentof  eaid  company,  Baid  party  of  the  fii-st  part  during  his 
employment  as  said  driver,  has  not  been  guilty  of  any  neglect* 
carelessness^  dishonesty,  misconduct,  unfaithfulness,  incom- 
petency or  dereliction  of  duty  of  any  kind,  on  his  part,  in  his 
said  employment  or  duty  of  driver,  and  the  company  shall 
have  suffered  no  loss  or  damage  by  reason  of  any  act  or  neg- 
lect of  said  driver,  and  he  shall  have  returned  to  the  party  of 
the  second  part  all  badges  or  other  property  intrusted  by  said 
company  to  him,  then,  and  in  such  case,  tlie  said  company 
agrees  to  pay  to  said  party  of  tiie  first  part,  on  his  writteu 
application  therefor,  and  on  his  giving  his  receipt  to  the  party 
of  the  second  part,  in  full  of  all  demands  to  such  date,  the 
sum  of  liftv  dollars. 

"  In  witness  whereof,  said  party  of  the  first  part  hath  here- 
unto subscribed  his  name  and  the  said  Chicago  City  Bailtraj 
Company  have  caused  these  presents  to  be  subscribed  by  their 
superintendent,  this  twenty-second  day  of  December,  one 
thousand  eight  hundred  and  eighty-five. 

"  William  Blanchard.     [seal] 
^*C.  B.  Holmes,  Supt     [seal] 

"  Signed  and  delivered  in  the  presence  of : 
**  H.  H.  WiNsoR,  Secretary." 

The  action  was  brought  to  recover  the  $50  deposited,  and 
some  wages  which  were  due  him.  The  judgtnent  in  his 
favor  was  for  $9^J.44.  Other  facts  sufiiciently  appear  in  the 
opinion. 

Mr.  C.  M.  Hardy,  for  appellant 

■ 

Messrs.  Winters  &  Coy,  for  appellee. 

MoRAN,  J.  It  appeared  on  the  trial  that  after  appellee  had 
been  at  work  as  driver  for  some  months,  under  the  contract 
set  out  in  the  statement  of  facts,  he  was  discharged  on  the 
ground  that  a  man  named  Humble  had  been  injured  through 
his  carelessness.  Appellee  denied  that  he  was  in  any  manner 
careless,  or  in  any  way  to  blame  for  the  alleged  accident,  and 
sought  to  be  reinstated  in  the  employ  of  the  company.    An 
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arrangement  was  made  between  him  and  the  superintendent  of 
the  company  by  which  he  was  taken  back  into  the  service  of  the 
company,  $10  per  month  of  his  wages  to  go  toward  the  payment 
of  the  sum  of  $175,  which  it  was  claimed  the  company  had  paid 
to  Humble  for  his  injuries.  He  went  to  work  and  continued  for 
something  over  four  months,  when  he  was  again  discharged. 
From  the  pay  for  each  of  three  of  said  months,  the  $10  was 
deducted  with  his  consent,  and  on  the  trial  the  cuurt  allowed 
to  the  company  $10  deduction  from  the  wages  of  the  fourth 
month.  After  his  last  discharge  he  went  to  the  superintend- 
ent, and  was  told  by  him  that  the  company  could  not  use  him 
any  more,  that  in  some  ways  he  was  a  good  man,  but  he 
thought  him  a  little  too  careless.  Appellee  said  :  "  Very  well, 
can  I  settle  with  the  company  to-day  ? "  and  the  superintend- 
ent said  :  "Yes,  you  can;  you  go  to  the  secretary  and  he  will 
settle  with  you,"  Appellee  thereupon  went  to  the  secretary 
and  gave  up  his  badge  as  requested,  and  signed  a  paper  pre- 
sented to  him  for  signature,  which  appears  to  have  been  a 
formal  resignp,tion  of  his  employment  with  the  company,  and 
was  then  told  by  the  secretary  to  "  go  to  Mr.  Pennington  for 
his  pay."  He  went  to  Pennington  and  was  told  he  would 
have  to  get  an  order  before  he  could  draw  his  pay,  and  then 
went  back  to  the  secretary,  who  said :  "  I  do  not  see  that  we 
owe  you  anything." 

On  the  trial  the  counsel  for  appellant  contended  and 
requested  the  court  to  hold  as  law,  that  the  terms  of  the  writ- 
ten contract  of  December  22,  1885,  under  which  appellee  was 
first  employed,  and  which  is  set  out  in  the  statement  of  facts, 
was  in  no  way  changed  or  modified  by  the  parol  arrangement 
between  appellee  and  the  company,  made  when  he  was^  taken 
back  after  his  first  discharge,  and  further  requested  the  court 
to  hold  that  said  parol  agreement  was  without  consideration, 
and  was  void  under  the  statute  of  frauds,  because  it  was  not  to 
be  performed  within  one  year  from  the  making  thereof,  and  that 
either  party  could  reject  it,  and  act  as  though  it  had  never 
been  made.  The  court  formally  refused  to  hold  the  written 
propositions  embodying  these  contentious,  but  seems  to  have 
acted  upon  the  principle  contended  for,  and  held  the  pai^ol 
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agrceirieut  valid  only  so  far  as  it  had  been  performed,  allow- 
ing the  company  to  retain  $10  per  month  from  the  wages  of 
appellee  for  the  three  months  he  worked  under  that  under- 
standing, treating  it  as  in  effect  an  agreement,  on  appellee's 
part,  to  work  for  $10  a  month  less  than  the  regular  wages  in 
order  to  retain  his  employment. 

We  think  this  conclusion  correct  Appellee's  testimony  is 
clear  and  is  uncontradicted,  that  he  did  not  admit  that  lie 
owed  anything  to  the  company  when  he  made  the  parol  agree- 
ment but  that  he  was  willing  to  submit  to  the  deduction  of 
$10  per  month  from  his  wages  until  the  deductions  should 
amount  to  $175,  in  order  to  retain  his  employment.  We 
therefore  agree  with  the  contention  of  appellant  that  the 
rights  of  the  company  and  the  rights  of  appellee  are  to  be 
determined  by  the  written  contract  of  December  22,  1885, 
that  said  contract  was  in  no  way  modified  or  atfected  by  what 
was  done  by  parol,  and  that  k  controlled  appellee's  rights  as 
to  the  deposit  and  as  to  his  wages  at  the  time  of  his  final  dis- 
charge. 

.^^^^IThere  is  some  contention  that  the  $50  deposited  became  the 
pjpoperty  of  a  third  person  who  advanced  the  money  for  appel- 
lee, but  the  position  is  wholly  without  support.  There  was  no 
assignment  of  appellee's  rights  under  the  contract,  and  the 
third  person  merely  became  the  creditor  of  the  appellee,  and 
could  not  maintain  the  action  for  the  deposit  against  the  com- 
pany. We  come,  therefore,  to  consider  the  rights  of  the 
parties  under  the  written  contract  The  clause  of  the  contract 
which  gives  the  company  the  right  to  retain  the  wages  of  tlio 
appellee  for  damages,  provides  that  he  shall  pay  any  damage 
which  the  company  may  sustain  "  by  reason  of  his  careless- 
ness, neglect  or  misconduct  during  the  time  he  shall  remain  in 
the  employ  of  the  company,  and  any  wages  wliich  may  be 
due  to  the  party  of  the  first  part,  at  the  time  of  such  act  or 
neglect  so  causing  such  damage,  shall  be  applied  *  *  « 
in  payment  thereof,  and  said  wages  may  be  retained  by  said 
company  until  any  claims  for  damages  shall  be  determined  or 
adjusted." 

Now,  so  far  as  regards  the  amount  of  wages  due  to  appellee 
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it  is  very  clear  that  there  was  no  circumstance  in  evidence 
in  this  case  which  would  aathorize  its  retention  by  the  com- 
pany under  the  termi  of  that  clause.  Tliere  is  no  proof  what- 
ever that  the  company  had  sustained  any  dama^^es  by  reason 
of  the  carelessness,  neglect  or  misconduct  of  appellee  or  that 
there  was  any  claim  pending  against  the  company  and  nnde- 
termined  for  damages  so  arising.  In  order  to  retain  the 
wages  under  tliat  clause,  the  company  must  prove,  wlien  suit 
is  brought  for  the  wages,  the  very  facts  required  by  the 
agreement,  ^.  ^.,  that  it  has  sustained  damages  by  the  neglect 
or  misconduct  of  appellee.  As  we  have  stated,  there  can  be 
no  pretense  that  such  proof  was  made  in  this  case.  Tlie 
right  to  recover  the  $50  deposit  is  to  be  next  considered. 

The  clause  of  the  contract  relating  thereto,  provides  that 
on  the  termination  of  the  employment,  if,  in  the  judgment  of 
the  superintendent  of  the  said  company  said  party  of  the 
first  part  during  his  employment  as  said  driver,  has  not  been 
guilty  of  any  neglect,  carelessness,  dishonesty,  misconduct, 
unfaithfulness,  incompetency  or  dereliction  of  duty  of  any 
kind  on  his  part  in  his  said  employment  or  duty  of  driver, 
and  the  company  shall  have  suffered  no  loss  or  damage  by 
reason  of  any  act  or  neglect  of  said  driver  and  he  shall  have 
returned  to  the  party  of  the  second  part  all  badges,  *  *  * 
the  said  company  agrees  to  pay  to  said  party  of  the  first  part 
*  *  *  the  sum  of  $50."  This  clause  aims  to  put  it  in  the 
power  of  the  superintendent  to  forfeit  the  deposit  of  $50  on 
the  exercise  of  his  judgment,  and  the  rule  is  well  settled,  that 
such  terms  in  contracts  are  to  receive  a  rigidly  strictjCon- 
struction.  Before  the  forfeiture  will  be  permitted  und(Mnsuch 
clause,  it  should  be  shown  that  there  was  an  exerciSS^of  the 
judgment  on  which  the  right  to  recover  is  made  to'  depend, 
and  that  it  was  exercised  in  good  faith  and  in  a  reasonable 
and  not  in  an  arbitrary  or  capricious  manner.  Leake  on  Con- 
tracts, 637;  Singerly  v.  Thayer,  108  Penn.  St  291. 

The  superintendent  was  invited  to  exercise  this  judgment 
when  he  was  asked  by  appellee  at  the  time  of  his  final  dis- 
charge, if  he  could  then  settle  with  the  company.  If  what  he 
then  said  can  be  regarded  as  an  exercise  of  his  judgment  on 
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the  qnestion  at  all,  it  must  have  been  held  to  have  been  exer- 
cised in  favor  of  appellee,  for  he  directed  him  to  go  to  tlie 
secretary.  He  conld  not  leave  the  matter  of  the  forfeiture 
to  the  judgment  of  the  secretary.  The  power  conld  not  be 
delegated.  It  mnst  be  exercised  by  the  one  on  whose  jndg' 
ment  the  parties  reposed.  Therefore  the  direction  to  go  to 
the  secretary  to  settle  was,  fairly  constrned,  a  determination 
that  there  was  to  be  no  forfeiture.  But  if  it  be  admitted  tliat 
what  occuiTod  is  to  be  construed  as  a  judgment  of  the  super- 
intendent against  appellee  on  the  matter  left  to  his  determi- 
nation, yet  that  does  not,  in  our  opinion,  furnish  a  defense  to 
appellant  Before  the  $50  deposited  by  appellee  could  be 
rightfully  retained  by  appellant,  two  things  must  be  made  to 
appear :  first,  it  must  be  the  judgment  of  the  superintendent 
that  appellee  had  been  guilty  of  the  neglect  or  other  derelic- 
tion of  duty  mentioned,  and  second,  it  must  be  shown  as  a 
matter  of  fact,  that  the  company  had  suffered  loss  or  damage 
by  reason  of  the  act  or  neglect  of  appellee.  It  may  be  said 
with  reference  to  this  last  proposition,  that  the  burden  was  on 
appellee,  because  of  the  form  of  the  clause  in  the  contract,  to 
prove  that  the  company  had  suffered  no  loss.  We  think  not 
Contracts  will  not  be  so  construed  as  to  compel  the  proof  of  a 
negative,  unless  that  appears  to  be  the  express  intention  of  the 
parties.  It  was  for  the  company  to  prove  loss  suffered  by 
reason  of  appellee's  neglect,  and  it  made  no  proper  attempt  to 
do  so.  It  necessarily  follows  that  appellee,  having  demanded 
his  money,  was  entitled  to  receive  it,  unless  the  appellant 
proved  the  existence  of  facts  which,  under  the  terms  of  tlie 
contract,  would  entitle  it  to  retain  it  Having  wholly  failed 
to  prove  such  facts,  the  judgment  for  the  deposit  as  well  as 
for  the  balance  of  wages,  was  correct,  and  must  be  affirmed. 
The  formal  error  of  the  court  in  refusing  some  of  appellant's 
propositions  of  law  did  not  affect  the  result. 

Judgment  affirmed* 
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Patrick  Hursen 

V. 

Edwin  Lehman. 

Practice — Bill  of  Exceptions^Failure   to   Incorporate   Papers  and 
Instruetiona  Therein, 

1.  A  paper  attached  to  a  bill  of  exceptions  after  the  Bifirnature  of  the 
trial  judge  should  not  be  considered.  ' 

2.  Nor  instructions  so  appended  instead  of  being  copied  therein. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abba  N.  Waterman,  Judge,  presiding. 

Mr.  John  N.  Jemison,  for  appellant 

Mr.  OsoRGB  W.  Plummeb,  for  appellee. 

Garnett,  J.  This  case  has  been  tried  by  two  different 
juries.  Each  of  them  rendered  a  verdict  for  appellee. 
Appellant  now  says  the  last  verdict  is  contrary  to  the  evi- 
dence. We  are  not  prepared  to  concur  in  that  view,  but  cer- 
tainly no  such  preponderance  of  evidence  in  favor  of  appellant 
is  shown  by  the  bill  of  exceptions  as  to  warrant  interference 
by  this  court. 

Admission  in  evidence  of  the  contract  sued  on  is  also 
assigned  as  error  because  erasures  appeared  upon  its  face. 
The  bill  of  exceptions  does  not  set  out  any  copy  of  the  con- 
tract or  state  it  was  read  to  the  jury.  It  only  states  that 
plaintiff's  attorney  said,  "  We  will  now  offer  it  in  evidence." 
Defendant's  attorney  having  said  that  it  might  go  in  subject 
to  objection,  there  then  appears  this  direction  to  the  clerk: 
'*(Hore  insert);"  but  it  was  not  inserted.  After  the  signature 
of  the  judge,  there  is  attached  to  the  bill  of  exceptions  a 
paper  which  is  probably  a  copy  of  the  contract,  but  it  is  no 
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part  of  the  bill  of  exceptions  and  can  not  be  recognized.    C, 
M.  &  St.  P.  Ry.  Co.  V.  Harper,  128  HI.  384. 

If,  howover,.the  contract  was  road  to  the  juiy,  the  erasures 
therein  were  previously  explained  by  the  testimony  of  appel- 
lee and  it  was  pro])er1y  admitted.  The  instructions,  like  the 
copy  of  the  contract,  were  appended  to  the  bill  of  exceptions 
instead  of  being  copied  therein,  and  so  do  not  require  any 
comment. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


6^  186  Chicago  City  Railway  Company 

w  ao9|  V. 

Catherine  Enoel. 

Street  RaiJirays — NeffUgenee — Personal  Injuries — Collision  with  loco- 
motive— Crossings — Evidence — Instructions. 

1.  Carriem  of  passengers  are  required  to  exercise  the  hijj^best  degree  of 
pnicticable  care  and  diligrence  under  tlie  circuinstauces  of  a  given  case,  to 
protect  their  passen^rers  from  injury. 

2.  Where  it  is  shown  that  a  passenger  in  a  street  car  was  injured  lij 
reason  of  an  accident,  the  burden  is  upon  the  carrier  to  account  for  the 
same. 

8.  In  an  action  brought  to  recover  from  a  street  railroad  company  for 
personal  injuries  allejjr«»d  to  have  been  occiisioned  by  its  negligence*  tbi« 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict  for  (be 
plaintiff. 

[Opinion  filed  March  10,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  C.  M.  Hardy,  for  appellant 

Messrs.  Armstrong,  Heed  &  Dyohe,  for  appellee. 
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Gary,  P.  J.  The  appellee  was  a  passenger  in  a  car  of  the 
ap|)ellant8  wliich  collided  with  a  locomotive  of  the  Chicago  & 
Alton  K.  B.  Co.  at  the  intersection  of  Halsted  street  and  the 
track  of  the  latter  company.  She  was  injured  in  that  collis- 
ion, and  brings  this  action  to  recover  damages  therefor. 

Whether  the  servants  of  the  appellants  were  negligent  in 
going  upon  the  crossing  while  the  gates  were  being  lowered, 
or  whether  the  servants  of  the  Chicago  &  Alton  were  negli- 
«j^eiit,  or  something  worse,  in  lowering  the  gates  after  the  car 
was  upon  the  crossing,  and  thereby  preventing  escape  from 
the  crossing,  were  questions  for  the  jury. 

All  of  the  instructions  asked  by  appellants  as  to  the  meas- 
nre  of  their  duty  assume,  or  in  terms  state,  that  they  were 
required  to  use  only  ordinary  care  for  the  safety  of  their  pas- 
sengers. This  was,  no  doubt,  an  oversight  The  law  is,  and 
must  be  familiar  to  the  counsel  who  tried  the  case,  that  car- 
riers of  passengera  are  required  to  exercise  the  highest  degree 
of  practicable  care  and  diligence  under  the  circumstances. 
The  court  instructed  that  if  the  collision  was  the  result  of  the 
negligence  of  both  companies,  or  of  the  appellants  only,  the 
appellants  were  responsible;  if  of  the  Chicago  &  Alton  only, 
then  appellants  were  not  responsible;  *  *  *  that  the  bur- 
den of  proof  was  upon  the  plaintiff,  and  she  must  establish 
her  case  by  a  preponderance  of  the  evidence;  which  was  much 
too  favorable  for  the  appellants. 

That  she  was  a  passenger  on  their  car,  and  that  the  collision 
liappened,  was  not  disputed.  It  was  for  the  appellants  to 
explain  or  account  for  the  accident.  G.  &  C.  U.  K  R.  Co.  v. 
Yarwood,  15  III.  468. 

Complaint  is  made  that  the  court  used  the  words  '^  shut 
car"  in  an  instruction. 

The  accident  occurred  December  5th.  The  appellee  testi- 
fied to  being  in  the  car,  and  of  the  windows  in  it.  It  can  not 
be  harmful  that  the  court  assumed  that  the  car  was  not  an 
open  one.  There  is  no  error  in  the  record  and  the  judgment 
is  afii'med. 

Judgment  affirmed. 
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The  Plume  &  Atwood  Manufacturing  Company 

ET  AL. 

136t  ]63| 

Frank  C.  Caldwell,  Assignee,  et  al. 

Insolvency— Judgment  hu  Confession — A ssignment — Attachment s^Frr 
ority — County  Court-Jurisdiction  of. 

1.  A  creditor,  holding  the  judgment  note  of  ^is  debtor,  mny  avail  him^ielf 
of  the  benefit  thereof,  when  he  nees  fit.  He  may  delay  until  the  danger  of 
loss  is  impending,  without  saerificing  any  advantage. 

2.  Consent  by  crecKtors  suing  separate  atUichments  out  of  the  Circuit 
Court,  that  property  attached  be  turned  over  to  the  assignee  of  the  com- 
mon creditor,  subsequently  appointed  by  the  County  Court,  gives  the  latter 
court  exclusive  jurisdiction  in  the  adjustment  of  claims  against  the  prop- 
erty. 

3.  In  a  controversy  involving  the  priority  of  certain  levies  upon  prop- 
erty of  a  common  debtor,  this  court  declines  to  interfere  with  the  decree  of 
the  trial  court  giving  the  bank  in  question  priority  over  certiun  credit- 
ors, and  placing  the  latter  upon  the  level  with  other  unpref erred  creditors. 

[Opinion  filed  March  24,  1890.] 

Appeal  from  tlie  County  Court  of  Cook  County;  the  Hon. 
RiCHABP  Prendergast,  Judgc,  presiding. 

Mr.  C.  M.  Hardy,  for  appellants, 

Messrs.  Kraus,  Mayer  &  Stkin,  for  appellees. 

Messrs.  Flower,  Smith  &  Musgrave,  for  Commercial 
National  Bank. 

Garnett,  J.  This  appeal  brings  here  for  review  a  decree 
of  the  County  Court  in  the  matter  of  George  Bohner  &  Co., 
an  insolvent  corporation.  On  January  26,  1889,  a  judgment 
by  confession  was  rendered  by  the  Superior  Court  of  Cook 
County  in  favor  of  the  Commercial  National  Bank  of  Chicago 
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against  George  Bohner  &  Co.,  for  the  sum  of  $5,635.38,  upon 
wliich  an  execution  was  issued  and  delivered  to  the  sheriff  of 
Cook  county  at  5:45  p.  m.  of  the  same  day.  Early  in  the 
morning  of  January  28,  1889,  the  appellants  and  three  other 
creditors  sued  out  of  the  Circuit  Court  of  Cook  County  sep- 
arate writs  of  attachment  against  the  same  debtor,  and  placed 
them  in  the  hands  of  the  sheriflF.  The  execution  and  writs  of 
attachment  were  all  levied  about  7  o'clock  a.  m.  of  January 
28th,  on  all  the  tangible  property  of  the  debtor,  and  a  custo- 
dian placed  in  charge  thereof.  In  less  than  one  hour  there- 
after Bohner  &  Co.  executed  and  delivered  to  appellee  a  deed 
of  assignment  for  the  benefit  of  creditors,  which  was  at  once 
liled^in  the  office  of  the  clerk  of  the  County  Court,  and  about 
8:35  A.  M.  in  the  recorder's  office  of  Cook  county.  Tl)e 
assignee,  finding  the  insolvent's  place  of  business  and  prop- 
erty in  the  possession  of  the  sheriff,  filed  a  petition  the  same 
day  in  the  County  Court,  praying  for  an  order  on  the  sheriff 
to  deliver  the  property  to  the  assignee,  subject  to  all  the  rights, 
"priorities  and  liens  which  may  have  been  acquired  by  virtue 
of"  the  several  writs.  The  pame  day  the  court  entered  an 
order,  by  consent  of  all  the  parties,  directing  the  delivery  to 
tlie  assignee  subject  to  all  such  rights,  piiorities  and  liens. 
The  debtors  then  filed  a  petition,  in  which  the  assignee  joined, 
praying  for  an  adjudication  upon  the  priorities  of  the  bank 
and  the  attachment  creditors.  Another  petition  was  filed  by 
other  creditors,  attacking  the  priority  claimed  by  the  bank. 
Issues  having  been  joined  on  these  petitions,  the  question  of 
)>riority  was  set  for  hearing  in  the  County  Court  for  April  2d, 
and  on  April  17th  a  decree  was  entered  finding  that  the  bank 
was  entitled  to  the  preference  obtained  by  its  execution  and 
levy,  but  denying  appellants  any  greater  rights  than  other 
nn preferred  creditors. 

When  the  hearing  of  evidence  was  about  to  begin  in  the 
County  Court,  appellants  objected  to  proceeding  for  want  of 
jurisdiction,  but  the  objection  was  overruled;  appellants 
excepted,  and  the  ruling  is  assigned  as  error.  Appellants 
insist  the  Circuit  Court  should  have  been  permitted  to  deter- 
mine the  question  of  priority  as  to  them.     That  right  they 
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parted  with  when  they  consented  to  the  surrender  of  the  prop- 
erty to  the  assignee.     The  surrender  was  not  compulsory,  but. 
voluntary.     Thereafter  the  process  of  the  Circuit  Court  could 
not  reach  the  property  or  its  proceeds.     The  personal  liability 
of  the   insolvent   to   appellants  may  still   be  settled  in  the 
attachment  suits,  but  the  power  of  complete  control  and  dis- 
position of  the  property  and  distribution  of  its  proceeds  was 
transferred  to  the  County  Court  when  delivery  was  made  by 
the  sheriflE  to  the  assignee  by  appellants'  consent.     They  are 
not  thereby  deprived  of  any  valuable  right,  as  the  County 
Court   may  order  a  trial   by  jury  when   that  is  the   proper 
method  of  settling  conflicting  rights.     Hanchett  v.  Watei'- 
bury,  115  111.  220.     But  a  division  between  two  courts  of  the 
duties  pertaining  to  the  administration  of  property,  in  the 
]X)8scs6ion  of  an  assignee  of  an  insolvent  estate,  must  result 
in  embarrassing  the  procedure  to  such  an  extent  as  to  largely 
impair  the  value  of  the  estate.    The  jurisdiction  of  the  County 
Court  does  not  attach  to  property  detained  by  adverse  execu- 
tion or  attachment,  without  the  consent  of  the  party  for  whom 
possession  is  held;  but,  consent  once  given,  the  County  Court 
excludes  all  other  jurisdictions  in  the  adjustment  of  claims 
against  the  property.    Consent  and  delivery  bring  the  prop- 
erty within  the  terms  of  the  deed,  and  it  thereby  becomes,  to 
all  intents  and  purposes,  a  part  of  the  assigned  estate.     Han- 
ford  Oil  Co.  V.  First  National  Bank,  126  111.  584,  is  authority 
on  this  point 

Appellants  also  complain  of  the  decree  because  it  denies 
them  priority  under  their  attachments.  '  At  the  hearing  they 
entirely  failed  to  make  out  any  case.  They  inti-odnccd  evi- 
dence, but  none  of  it  tended  to  prove  that  either  of  them  had 
a  valid  debt  due  when  the  attachments  were  issued.  Ko  proof 
whatever  was  given  of  any  cause  for  attachment  The  affida- 
vits for  attachment  filed  in  the  Circuit  Court  were  offered  and 
received  in  evidence.  They  were  competent  for  the  purpose 
of  proving  the  fact  that  they  were  made  and  filed,  but  they 
did  not  tend  to  prove  any  fact  stated  in  them.  Whether, 
therefore,  appellants,  by  their  attachment  suits,  took  unlawful 
preferences  within  the  prohibition  of  the  statute,  we  need 
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not  inquire,  as  they  showed  no  foundation  whatever  for  the 
attachment  proceedings.  Error  is  also  assigned  npon  the  part 
of  the  decree  awarding  a  preference  to  the  bank.  The  jndg- 
xnent  notes  held  by  the  bank  were  taken  by  it  long  prior  to 
January  26,  1889,  in  the  regular  course  of  business,  for  loans 
made  to  George  Boliner  &  Co.  The  finding  in  the  decree  is 
that  preference  of  the  bank  was  the  result  of  its  own  superior 
diligence;  but  the  appellants  say  that  the  action  of  the  bank 
was  inspired  by  information  given  to  Eames,  its  president,  by 
Bohner,  president  of  the  insolvent,  to  the  effect  that  George 
Bohner  &  Co.  were  about  to  make  an  assignment,  and  that  the 
making  of  the  deed  to  appellee  was  delayed  for  the  purpose 
of  permitting  the  bank  to  perfect  an  execution  lien.  There 
is  no  direct  evidence  to  support  this  charge.  Eames  and 
Bohner  were  old  acquaintances,  and  the  insolvent  had  been, 
during  the  whole  of  its  corporate  existence,  a  regular  depos- 
itor and  customer  of  the  Commercial  National  Bank.  Eames 
made  frequent  inquiries  of  Bohner  as  to  the  business  of  his 
company,  and  about  January  20,  1889,  having  learned  from 
him  that  the  company  had  lost  money,  he  asked  Bohner  to 
bring  him  a  list  of  the  liabilities.  The  list  was  accordingly 
handed  to  Eames  on  January  26th.  Bohner  admitted  to 
Eames  that  the  company  was  unable  to  pay  all  its  debts,  and 
said  he  did  not  know  what  to  do.  He  informed  Eames  that 
the  agents  of  some  of  the  other  creditore  had  advised  him 
to  make  an  assignment.  Eames  advised  him  not  to  make  an 
assignment,  but  to  try  to  get  a  compromise  with  his  creditors. 
He  said  nothing  to  Eames  of  any  intention  to  assign,  nor 
about  securing  or  preferring  the  bank,  nor  did  he  suggest  or 
advise  action  by  the  bank.  The  evidence  tends  to  prove  that 
tlio  assignment  was  not  determined  upon  until  after  the  bank 
execution  was  in  the  hands  of  the  sheriff,  and  neither  Eames 
nor  the  bank  had  notice  of  the  intention  to  assign  until  after 
the  execution  lien  was  fixed.  When  Eames  discovered  the 
situation  of  the  insolvent  he  sent  for  his  attorney,  and,  after 
conference  with  him,  placed  in  his  hands  the  judgment  notes, 
with  instructions  to  proceed  to  judgment  and  execution  at 
once.     The  order  was  obeyed,  and  \x\)on  these  facts  it  can  not 
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be  said  that  the  court  erred  in  deciding  that  the  bank  prefer- 
ence came  bj  means  of  the  vigilance  of  its  president,  and  not 
as  a  voUintary  otforincr  of  the  insolvent  as  a  part  of  a  scheme 
to  yield  tlie  dominion  of  all  its  property  for  the  benefit  of 
creditors. 

The  testimony  of  appellants'  witnesses,  Fairbien  and  Me- 
Roberts,  to  the  effect  that  Bohner  had  promised  them  to  make 
an  assignment  before  tlie  judgment  of  the  bank  was  entered, 
has  not  been  overlooked.  The  promise  is  denied  by  Bohner, 
but,  assuming  that  lie  made  the  promise,  yet  the  preference 
of  the  bank  is  not  unlawful  if  it  was  the  result  of  its  own 
inquiry  and  swift  movement  after  Eames  discovered  the  seri- 
oas  condition  of  the  debtor's  affairs.  The  entry  of  judgment 
two  days  before  the  delivery  of  the  deed  of  assignment,  Sun- 
day only  intervening,  and  the  danger  of  insolvency,  which  was 
then  plain,  are  not  conclusive  evidence  tliat-  the  preference 
was  unlawful.  The  creditor  holding  a  judgment  note  has  the 
right  to  determine  when  he  will  avail  himself  of  the  benefit 
thereof,  and  may  delay  until  the  danger  of  loss  is  impending 
without  sacrificing  any  advantage.  He  has  '^  a  right  to  take 
every  precaution  to  save  or  secure  bis  debt,  and  the  fact  that 
he  delays  until  the  debtor  may  be  on  the  eve  of  bankruptcy 
is  no  argument  against  the  good  faith  of  his  acts."  Field  v. 
Geohegan,  125  III.  68. 

The  decree  is  affirmed. 

Decree  affirmed. 


The  Chicago  Driving  Park  et  al. 

V. 

Porter  8.  West.  ■ 

Appeal 8^Bond — Action  on — Practice — Pleading — Tnal  hff  Jwry— 
Waiver  of  Right  to — Erroneous  Judgment  —  Correction  —  Gambling 
Transaction. 

1.  Where  a  party  desires  a  trial  by  jary,  and  objects  to  a  trifti  by 
the  court,  it  is  erroneous  to  refuse  bis  request;  but  if  prtssent  l^  ooansel, 
wiio  fails  to  object,  the  right  to  a  jury  is  waived. 


;■ 
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2.    It  is  proper  to  refuse  leave  to  file  a  plea,  bad  in  substance. 

8.  An  adverse  judgment  can  not  be  collaterally  attacked  in  an  action  at 
law,  on  the  ground  that  the  action  in  which  the  judgment  was  rendered 
was  based  upon  a  gambling  transaction. 

[Opinion  filed  March  24,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altobld,  Judge,  presiding. 

Mr.  S.  K.  Dow,  for  appellant. 

Whenever  a  cause  is  remanded,  not  less  than  ten  days 
notice  must  be  given  to  the  adverse  party,  or  his  attorney, 
before  the  cause  can  be  reinstated  in  the  court  from  which  it 
was  removed.  Practice  Act,  R.  S.,  Ch.  110,  Sec.  84;  Miller 
V.  Glass,  14  111.  App.  177. 

Even  if  cause  had  been  properly  reinstated  in  the  Superior 
Court,  the  motion  for  judgment  ought  not  to  have  been  enter- 
tained in  vacation.  Ko  attempt  was  made  to  bring  this  case 
— and  it  could  not  be  brought — within  the  general  order  and 
rules  entered  of  record  in  said  court  on  Julv  12,  1889.  The 
court  had  a  right  to  adopt  such  rules,  but,  having  done  so, 
must  follow  them.  Rev.  Stat.,  Ch.  37,  Sec.  57;  Beveridge  v. 
Hewitt,  8  111.  App.  467;  I.  C.  R  R.  Co.  v.  Haskins,  116  111. 
300. 

This  suit  was  founded  upon  a  gambling  transaction,  and 
any  bond  given  must  be  tainted  with  the  vice  of  gaming,  and 
therefore  void.  Rev.  Stat.,  Ch.  38,  Sec.  131;  Tatman  v.  Stra- 
der,  23  111.  493;  Parmelee  v.  Rogers,  26  111.  56;  Mallett  v. 
Butcher,  41  III.  382;  Mosher  v.  Griffin,  61  111.  184. 

The  defense  of  gaming  could  be  made  in  tliis  suit,  notwith- 
standing the  opinion  of  this  court,  holding  that  defense  avail- 
able only  in  equity,  and  reversing  and  remanding  the  case 
with  instructions  to  enter  judgment  for  plaintiflf.  West  v. 
Carter,  21  N.  E.  Rep.  782;  Gage  v.  Board  of  Directors,  106 
111.  608. 

This  defense  of  gaming  is  a  privileged  defense^  and  can  be 
made  at  any  stage  of  proceedings,  even  after  judgment  Rev. 
Stat,  Chap.  38,  Sec.  136. 

Toi.  XXXV  8i 
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The  Chicago  Driving  Park  was  therefore  entitled  to  file  its 
special  plea  and  to  have  a  trial  upon  the  issue  tendered  bj  that 
plea.     West  v.  Carter,  supra. 

The  Chicago  Driving  Park  was  not  in  default,  and  had  not 
waived  its  right  of  trial  by  jury.  It  was  therefore  entitled 
to  have  this  issue  on  its  special  plea  tried  by  a  jury.  Kev. 
Stat,  Ch.  110,  Sec.  39;  Const,  Art  II,  Sec.  5. 

Even  if  this  case  had  been  duly  reinstated  in  the  Superior 
Court,  and  the  filing  of  the  special  plea  permitted,  the  court 
Imd  no  right  to  take  the  case  out  of  its  order  and  try  it 
instanter^  but  it  should  have  waited  its  turn  till  reached  in  the 
regular  call  of  cases  for  trial,  unless  good  and  sufficient  canse 
were  shown.  Rev.  Stat,  Ch.  110,  Sec.  17;  Nelson  v.  Akeson, 
1  III  App.  165;  Booth  v.  Storrs,  54  111.  472;  Fisher  v.  Nat 
Bank  of  Commerce,  73  111.  34;  Griswold  v.  Shaw,  79  111.  449. 

Messrs.  Jones  &  Lusk,  for  appellee. 

« 

MbRAN,  J.  Tliis  case  was  here  before,  under  the  title  of 
West  v.  Carter,  on  appeal  from  a  judgment  adverse  to  the 
present  appellee,  in  a  suit  on  the  bond  which  constitutes  the 
cause  of  action.  The  judgment  of  tlie  Superior  Court  was 
reversed  on  the  appeal,  and  the  case  is  reported  in  25  111.  App. 
245.  The  judgment  of  this  court  remanded  the  case,  with 
directions  to  the  Superior  Court  to  enter  judgment  for  the 
plaintiff,  the  appellee  here,  for  the  penalty  of  tlie  bond  sued 
on,  in  debt  and  damages  for  the  amount  of  the  judgment 
entered  thereon,  etc 

Such  direction  was  given  inadvertently  by  this  court  The 
case  being  at  law,  no  directions  should  have  been  given,  and 
if  the  appellee  in  that  appeal  had  called  the  attention  of  this 
court  to  such  improper  part  of  the  judgment,  during  the  term 
at  which  it  was  entered,  it  would  have  been  our  duty  to  have 
corrected  the  judgment  in  that  respect,  and  to  have  modified 
the  opinion. 

The  ca^e  was,  after  being  remanded,  redocketed  in  the 
Superior  Court,  and  a  notice  given  by  the  appellee  of  a  motion 
that  judgment  be  entered  in  accordance  with  the  directions 
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of  this  court  On  the  day  set  to  hear  the  motion,  the  Superior 
Conrt  tooknp  the  case,  and,  as  it  appears  from  the  record,  a 
trial  was  in  fact  had  before  the  court  The  appeal  bond  sued 
on  was  regularly  introduced  in  evidence;  also  the  transcript  of 
the  justice,  showing  the  amount  of  the  judgment  rendered 
before  him,  and  a  witness  was  sworn  and  testified  to  the 
amount  of  interest  accrued,  and  from  this  evidence  the  court 
ifound  the  amount  of  the  debt  and  damages  and  entered  the 
proper  judgment. 

'Though  the  parties  may  have  supposed  that  the  direction 
of  this  court  was  being  followed,  what  in  fact  was  done  was 
to  proceed  witli  a  trial  before  the  court  without  a  jury,  and 
appellant's  bill  of  exceptions  shows  every  step  taken  which  is 
ordinarily  taken  on  such  a  trial,  and  has  preserved  the  evidence 
introduced,  with  all  the  objections  entered.  If  appellant  de- 
sired a  trial  by  jury  and  had  objected  to  the  trial  by  the  court, 
it  would  have  been  error  to  have  denied  him  a  jury;  but  as  he 
was  present  by  his  counsel,  and  failed  to  interpose  any  object 
tion  of  that  kind,  he  waived  his  right  to  have  the  case  sub- 
mitted to  a  jury.  Phillips  v.  Hood,  85  111.  450.  The  refusal 
of  the  court  to  allow  the  appellant  to  file  the  plea  oflFered  is 
assigned  as  error.  The  plea  was  bad,  in  substance,  and  the 
court  was  therefore  right  in  denying  leave  to  file  it.  We 
adhere  to  the  opinion  in  West  v.  Carter,  ^wj^ra,  that  an  adverse 
judgment  can  not  be  collaterally  attacked  in  an  action  at  law, 
on  the  ground  that  the  action  in  which  the  judgment  was  ren- 
dered was  based  upon  a  gambling  transaction.  We  do  not 
agree  with  counsel  that  the  Supreme  Court  have  announced 
a  diflFerent  doctrine  in  West  v.  Carter,  129  111.  249.  That  case 
simply  holds  the  doctrine,  before  announced,  that  such  a  judg- 
ment may  be  set  aside  in  equity. 

There  is  nothing  in  counsel's  contention  that  the  court 
could  not  take  the  case  up  in  vacation.  It  is  not  shown  that 
there  was  any  order  adjourning  the  term.  And  by  the  law  a 
term  commences  on  the  first  Monday  of  each  month.  There 
is  no  error  shown  in  this  record  which  is  available  to  appel- 
lant to  reverse  the  judgment^  and  the  same  must  therefore  be 
affirmed. 

Judgment  affirmed. 
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W.  O.  Tyler  Paper  Company 

V. 

^ — Eboi 

6oj«l   The    Orcutt-Killick     Lithographing    Company 

£T  al. 

Fraud — Mortgage  ^Failure  to  Record  —  Subsequent  Indehfedness— 
Foreclosure* 

1.  The  mere  negrl^t  to  record  a  real  Pfltate  xnortj^age  darinqr  the  period 
that  the  mortgairor  is  incarrinfr  other  debts,  and  the  fact  of  giving  judr 
ment  notes  to  certain  creditors  unknown  to  others,  is  not  fraudulent,  in  so  far 
as  to  justify  allowing  unsecured  creditors  to  follow  the  proceeds  of  property 
npon  which  the  liens  of  the  other  creditors  were  originally  based. 

2.  Upon  the  contention  by  a  creditor  of  a  defunct  corporation  npon  a 
debt  contracted  by  iU  while  a  certain  mortgage  upon  its  property  to  a  per- 
son who  had  previously  loaned  it  money  was  unrecorded,  that  it  was  enti- 
tled, having  a  judgment  and  unsatisfied  execution,  to  follow  the  proceeds  of 
the  property  into  the  hand^  of  the  mortgagee,  he  having  taken  possession 
nnder  the  mortgage,  this  court  holds  th.it  the  act^  of  the  mortgagee,  being 
neither  fraudulent  in  faet  or  by  construction  of  law,  the  decree  dismissing 
the  complainant's  bill  was  proper. 

[Opinion  filed  March  24,  1890.] 

Isr  ERROR  to  the  Snperior  Court  of  Cook  County;  the  Hon. 
EJBKRT  M.  Shepard,  Judge,  presiding. 

MessrB.  Tknnkt,  Hawlky  &  Coffeen,  for  plaintiff  in  error. 

Messrs.  Osborne  Bro&  &  Burgett,  for  defendants  in  error. 

Gary,  P.  J.  The  preponderance  of  the  evidence  in  this 
case  fairly  shows  that  on  the  19th  of  October,  1886,  the  Lith- 
ographing Company,  one  of  the  defendants  in  error,  owed  the 
other,  Henry  Hartt,  about  $1,800.  That  on  Sunday  next 
before  that  date  Hartt  and  the  managers  of  the  company  met, 
and  they  told  him  that  the  business  was  running  pretty  well, 
but  they  needed  money;  and  he  told  them  to  give  him  a 
mortgage  and  he  would  give  them  money;  that  he  would  keep 
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it  oS  from  the  record  until  they  could  not  get  along  any  more, 
and  then  they  should  come  and  tell  him,  and  he  would  fore- 
close, so  that  they  should  not  get  into  trouble. 

The  testimony  as  to  this  conversation  was  by  a  witness  who 
was  not  speaking  his  native  language,  and  who  confessed  his 
unfriendliness  to  Hartt,  and  it  was  not  argued  by  the  appel- 
lants, and  indeed  could  not  fairly  be  argued,  that  the  witness 
meant,  or  that  the  parties  intended,  that  the  mortgage  should 
be  kept  from  the  record  as  part  of  a  scheme  fraudulent  in 
fact,  devised  to  enable  the  company  to  obtain  goods  with  the 
intention  to  not  pay  for  them,  and  defraud  creditors.  The 
witness  was  himself  one  of  the  managers  of  the  company,  and 
in  his  testimony  now  insists  that  the  company  might  have 
prospered  but  for  the  dissipation  of  another  of  the  managers. 
It  is  the  fair  construction  of  his  testimony  that  what  the  par- 
ties intended  was  simply  that  Hartt  should  have  security  with- 
out injuring  the  credit  of  the  company,  and  that  the  company 
would  in  good  faith  endeavor  to  make  a  success  of  the  busi- 
ness. ^ 

The  mortgage  was  given,  acknowledged  the  8th  day  of 
November,  1886,  and  recorded  the  29th  of  April,  1887. 
Before  it  was  recorded,  creditors,  not  parties  to  this  litigation, 
had  entered  judgment  against  the  company,  but  levied  after 
it  was  recorded.  Then  Hartt  took  possession  under  this 
mortgage,  and  also  took  an  absolute  bill  of  sale;  bought  the 
judgment,  and  organized  a  new  corporation  to  conduct  the 
lithographing  business. 

It  is  proved  that  the  appellants  applied  to  a  mercantile 
agency  for  information  as  to  the  financial  standing  of  the 
lithographing  company  while  this  mortgage  thus  remained 
concealed;  that  the  mercantile  agency  applied  to  the  dissipated 
manager,  who  made  a  statement  grossly  false,  and  that  the 
appellants  extended  the  credit  which  is  the  basis  of  their  claim 
upon  their  belief  of  the  truth  of  that  statement.  But  of  that 
whole  transaction  Hartt  was  entirely  ignorant  He  had  no 
notice  that  any  one  connected  with  the  company  made,  or 
would,  or  intended  to  make,  any  statement  of  its  condition. 

The  appellant  obtained  no  lien  upon  the  property  of  the 
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lithographing  company  while  it  remained  theirs,  but  claim 
that,  having  a  judgment  and  unsatisfied  execution  against  the 
company,  upon  a  debt  created  while  the  mortgage  lay  con- 
cealed, they  are  entitled  to  follow  the  proceeds  of  the  prop- 
erty into  the  hands  of  Hartt  on  the  ground  of  fraud. 

The  mere  neglect  to  record  real  estate  mortgages  during  a 
period  that  the  mortgagor  is  incurring  other  debts,  and  giv- 
ing also  judgment  notes  of  which  such  new  creditors  have  no 
notice,  it  is^held,  is  no  fraud,  enabling  such  new  creditors  to 
follow  the  proceeds  of  the  personal  property  of  the  debtors, 
sold  under  judgment  and  execution  upon  the  notes,  into  the 
hands  of  the  creditors  who  thus  held  undisclosed  security. 
Field  V.  Ridgely,  116  111.  424. 

A  similar  case  as  to  judgment  notes  is  Hegele  v.  Nat.  6k., 
129  HI.  157.  In  Head  v.  Wilson,  22  111.  377,  it  was  decided 
that  a  chattel  mortgage  on  a  stock  of  goods  tept  for  sale  in  a 
retail  trade,  and  providing  that  the  mortgagor  might  retain 
possession  unless  the  mortgagee  should  deem  the  property  in 
danger,  etc.,  and  which  was  therefore  void  as  againf^t  creditors, 
under  the  decision  in  Davis  v.  Hansom,  18  111.  396,  was  yet 
valid  against  the  levy  of  an  execution,  the  mortgagee  having 
taken  possession  before  the  levy.  It  did  not  api)ear,  and  prob- 
ably was  not  the  fact,  in  that  case,  that  the  debt  to  be  collected 
under  the  execution,  accrued  after  the  execution  of  the  mort- 
gage. In  cases  on  the  law  side  of  the  court  it  has  been  many 
times  held  that  possession  taken  under  a  chattel  mortgage, 
invalid  from  non-compliance  with  statutory  details,  secures 
priority  over  other  claims  upon  the  property,  not  liens  upon 
it  when  possession  was  so  taken.  Chipron  v.  Feikert,  68  111. 
284;  Frank  v.  Miner,  60  111.  444;  and  the  same  rule  was 
applied  in  equity  in  Gaar  v.  Hurd,  92  111.  315. 

But  in  none  of  the  cases  was  the  feature  of  intervening 
credit,  if  it  existed,  made  a  subject  of  discussion.  An 
arrangement  in  writing,  probably  secret  (though  the  case  does 
not  show  it),  when  the  new  credit  was  given,  by  which  the 
vendee  has  possession  of  stock  of  goods  for  sale  at  retail,  the 
title  to  remain  in  the  vendor  until  he  is  paid,  with  tbe  right 
in  him  to  take  possession  of  the  stock,  and  all  additions  to  it, 
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upon  default  in  payment,  is  not  fraudulent  in  fact  on  the  part 
of  the  vendee,  so  as  to  be  the  ground  for  an  attachment 
against  him.  Shove  v.  Farwell,  9  III.  App.  256.  Here  the 
only  claim  of  the  appellants  mast  be  that  the  conduct  of  Hartt 
was  such  as  in  fact  was  fraudulent,  or  that  by  construction  of 
law,  it  becomes  such. 

It  is  non  sequitur  to  hold  that  to  do  that  which,  without 
agreement,  is  to  be  regarded,  if  the  Supreme  Court  made  no 
mistake  in  Field  v.  Ridgely,  116  111.  432,  as  "the  forbear- 
ance of  a  creditor  to  crush  out  a  struggling  debtor  upon  the 
first  opportunity,  with  a  view  of  enabling  him  to  overcome 
business  misfortunes,"  "  so  long  as  the  creditor's  conduct  is 
characterized  by  good  faith,"  and  **  such  forbearance  should 
be  regarded  by  the  courts  with  favor,"  does,  by  the  promise 
of  the  creditor  so  to  do,  become  reprehensible  as  fraud. 

The  bill  was  rightly  dismissed,  and  the  decree  is  affirmed. 

Decree  affirmed. 

Garnett,  J.  One  of  the  witnesses  for  the  appellants  testi- 
fied that  before  the  mortgage  was  given  to  Hartt  he  pz'omised 
the  president  and  secretary  of  the  Orcutt-Killick  Lithograph- 
ing Company,  that  if  a  mortgage  was  given  him  to  secure 
his  debt  he  would  not  place  it  on  record  until  the  company 
could  not  get  along  any  more,  and  then  they  should  tell  him 
and  he  would  foreclose. 

Hartt  testified  on  this  point,  simply,  that  he  made  no  such 
agreement  He  does  not  deny  that  tlie  conversation  occurred 
as  sworn  to  by  appellants'  witness.  He  merely  swears  to  a 
legal  conclusion,  and  such  testimony  does  not  tend  to  prove 
any  fact  out  of  which  the  agreement  arises.  Barrett  v. 
Hinckley,  124  111.  34. 

So  that  the  evidence  of  Hartt's  promise  stands  uncontra- 
dicted. The  chattel  mortgage  covered,  substantially,  all  the 
assets  of  the  company,  and  provided  that  the  possession  thereof 
should  remain  with  the  mortgagor  until  default  in  pay- 
ment Hartt  kept  his  promise  until  after  the  debt  to  com- 
plainant was  contracted,  and  the  property,  during  all  that 
time,  was  in  possession  of  the  mortgagor. 
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N0W9  the  question  is,  whether  a  creditor  who,  by  moans  of 
the  promise  shown  by  the  evidence,  brings  into  existence  the 
chattel  mortgage  which  pnts  the  fortunes  of  the  debtor  with- 
in his  control,  may,  by  recording  the  instrument,  avail  himself 
of  the  advantage  against  others  who  have,  subsequently,  sold 
goods  to  the  debtor  on  the  faith  of  his  apparently  absolute 
ownership  of  the  property.  That  the  party  who  conceals  his 
lien  under  such  circumstances  must  suffer  rather  than  the 
innocent  creditor  who,  in  the  usual  course  of  business,  trusted 
to  appearances,  is  satisfactorily  shown  in  Hilliard  v.  Cagle,  46 
Miss.  309;  Gill  v.  Griffith,  2  MA  Ch.  270;  Standard  Paper  Co. 
V.  Guenther,  67  Wis.  101;  Sanger  v.  Freie  Fresse  Co.,  41  K. 
W.  Eep.  (Wis.)  436;  Walton  v.  First  Nat  Bk.,  2  Pac  Eep. 
(Col.)  440.  See  also,  Hildeburn  v.  Brown,  17  B.  Mon.  779; 
Bump  on  Fraudulent  Conveyances  (3d  Ed.),  39;  Wait  on 
Fraudulent  Conveyances,  Sec.  235. 

This  is  but  the  application  of  the  well-settled  principle  that 
a  man  is  responsible  not  only  for  the  direct  effect  of  his  acts, 
but  likewise  for  all  the  consequences  which  may  natu- 
rally and  reasonably  be  expected  to  flow  from  them.  The 
company  being  actively  engaged  in  business,  Hartt  must  have 
known  that,  in  the  usual  course  of  its  business  affairs,  others 
would  extend  to  it  credit  on  the  strength  of  its  ownership  of 
property  in  its  possession,  against  which  the  record  disclosed 
no  lien. 

The  case  differs  from  that  where  the  promise  to  withhold 
from  record  is  made  by  the  mortgagee  after  the  delivery  of 
the  mortgage.  Yet,  even  in  such  a  case,  if  the  promise  is 
kept  and  subsequent  unsecured  debts  are  contracted  by  the 
mortgagor  to  the  parties  having  no  notice  of  the  secret  lien, 
I  am  not  prc^mred  to  say  that  the  recording  of  the  mortgage 
afterward  will  operate  to  postpone  such  subsequent  creditors. 

Here  the  property  is  not  sufficient  to  satisfy  appellant  and 
Hartt  both,  and,  in  my  opinion,  Hartt  should  be  the  loser* 
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Meckie  L.  Rawson 

V. 

Stephen  W.  Rawson.  

"86      505 

Criminal  Law — Contempt — Presence  <^  Courts-Commitment — Order  for    .^"°  _r2z 
— Bequiaites  (tf— Jurisdiction. 

1.  A  contempt  18  a  criminal  offense,  and  a  Bentence  of  imprisonment 
for  a  contempt  is  a  judgment  in  a  criminal  Ciise. 

2.  Such  an  offense  not  biing  panishablo  in  the  penitentiary,  is  a  misde- 
meanor. 

8.    Proceedings  of  this  character  should  be  in  the  name  of  the  people. 

4.  Where  an  order  for  commitment  for  contempt  constitutes  the  entire 
record,  it  is  the  duty  of  the  court  making  the  same,  to  set  out  fully  therein 
in  what  the  contempt  consisted,  in  order  that  an  appellate  court  may  see 
whether  the  judgment  was  warranted. 

5.  The  order  for  commitment  of  a  person  guilty  of  contempt  in  the 
presence  of  the  court,  should  show  that  the  defendant  was  in  court  when 
judgment  was  entered. 

6.  This  court  has  authority  to  review  judgments  of  courts  of  record  in 
contempt  cases. 

[Opinion  filed  March  24,  1890.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  W.  P.  Black  and  Seth  F.  Crews,  for  plaintiff  in 
error.  • 

Messrs.  Goudy  &  Qr'bbn  and  H.  C.  Whitney,  for  defend- 
ant in  error. 

MoRAK,  J.  The  entire  record  (except  the  placitd)  in  this 
case  is  as  follows : 

**  Meckie  L.  Rawson  ) 

V.  V     Bill. 

Stephen  W.  Rawson.  ) 

The  complainant  having  committed  a 

contempt  of  this  e^nrt  in  the  presence  of  this  court, 


1 
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It  is  ordered  that  said  complainaDt,  Meckie  L.  Kawson,  be, 
and  she  is  hereby  adjudged  to  be  in  contempt  of  tJiis  court, 
and  tliat  she^  the  said  Meckie  L.  Rawson,  stand  committed  to 
the  conlmon  jail  of  Cook  county  for  the  term  of  sixty  days 
from  this  date. 

And  afterward,  to  wit,  on  the  9th  day  of  July,  A  D.  188S, 
the  same  being  one  of  the  days  of  the  July  term  of  said  court, 
the  following,  among  other  proceedings,  were  had  in  said 
court  and  entered  of  record,  to  wit: 

Meokib  L.  Kawson    ) 

V.  V     Bill. 

SrEPHEN  W.  Kawson.  ) 

This  day  cometh  complainant,  and 
moves  to  vacate  the  order  entered  herein  June  1,  1888,  con- 
fining the  said  complainant  in  the  county  jail  for  contempt  of 
court.     After  argument  of  counsel  said  motion  is  denied." 

The  order  of  commitment  reciting  that  the  contempt  was 
in  the  presence  of  the  court,  the  first  question  is  as  to  the 
authority  of  this  court  to  review  the  judgment  In  Clark  v. 
The  People,  Breese,  340,  it  was  held  that  the  Circuit  Court 
had  no  jurisdiction  to  review  the  judgment  of  a  magistrate 
for  a  contempt  committed  in  his  presence.  From  the  opinion 
in  the  case  it  may  be  inferred  that  a  judgment  for  contempt 
is  subjf'ct  to  review,  but  the  only  point  decided  is  that  the 
statute  gave  no  appeal  from  the  judgment  of  the  justice 
imposing  a  fine  for  contempt,  and  that  the  Circuit  Coui't 
properly  dismissed  the  appeal.  The  case  is  not,  therefore,  an 
authority  that  a  judgment  in  a  proceeding  for  contempt  is  not 
reviewable. 

In  Stuart  v.  The  People,  3  Scam.  395,  the  Supreme  Court 
took  jurisdiction  to  review  a  judgment  of  the  Circuit  Court 
in  a  contempt  ])roceeding  on  a  writ  of   error,  on  the  ground  j 

that  that  court  had  power  under  the  statute  to  review  the 
final  judgment  of  any  inferior  court  of  record  in  the  State, 
where  the  judgment  decides  the  right  of  property  or  of  per- 
sonal liberty.  A  contempt  is  a  criminal  offense,  and  a  sen- 
tence of  imprisonment  for  a  contempt  is  a  judgment  in  a 
criminal  case.     Such  an  offense  not  being  pnnishable  in  die 
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penitentiary,  is  a  misdemeanor,  and  this  coni*t  has,  by  statute, 
jarisdiction  of  all  writs  of  error  from  final  judgments  in  this 
district  in  misdemeanors.  McDonald  v.  The  People,  25  III. 
App.  350;  Beattie  v.  The  People,  this  court,  October  term, 
1889. 

It  was  the  constant  pmctice  of  the  Supreme  .Court  to  review 
on  error  the  judgments  of  the  Circuit  Court  and,  of  the 
Criminal  Court  of  Cook  County  in  contempt  matters  before 
the  establishment  of  the  Appellate  Court,  and  it  has  been  the 
practice  of  this  court  to  review  such  judgments  whenever  the 
record  of  such  a  case  has  been  presented  and  error  assigned. 
It  is,  then,  the  established  law  of  this  State  that  judgments  of 
courts  of  record  in  contempt  are  subject  to  review.  It  is  true 
that  none  of  the  reported  cases  appear  to  have  been  contempts 
committed  in  the  presence  of  the  court,  but  if  contempts  are 
subject  to  review  at  all,  no  valid  reason  can,  as  we  believe,  be 
snggested  why  contempts  committed  in  the  presence  of  the 
court  should  be  distinguished  from  others  in  that  regard,  and 
judgments  of  fine  or  imprisonment  therein  exempted  from  the 
revisory  jurisdiction  of  an  appellate  tribunal.  A  court  is  just 
as  liable  to  err  against  the  accused  in  a  proceeding  to  punish 
him  for  a  direct  contempt,  as  for  a  constructive  one;  and,  as 
the  Supreme  Court  t=aid  in  Stuart  v.  The  People,  supra^ 
"Perilous,  indeed,  would  be  the  condition  of  the  citizen,  if 
he  had  not  the  privilege  in  such  a  case  to  have  it  reviewed  by 
another  tribunal,  and  defective  would  be  our  jurisprudence  if 
it  afforded  no  means  of  relief." 

Coming,  then,  to  consider  the  record  presented  to  us  in  the 
case,  we  have  first  to  notice  an  irregularity  in  the  entitling  of 
the  judgment.  .  The  proceeding,  as  we  have  before  said,  is  a 
criminal  prosecution,  and  as  such  is  required  by  the  constitu- 
tion to  be  carried  on  in  the  name  and  by  the  authority  of  the 
People  of  the  State  of  Illinois.     Art.  6,  Sec.  33. 

The  case  in  which  the  order  of  imprisonment  is  entered  is 
in  chancery,  the  proceeding  by  bill.  If  the  act  was  a  civil,  as 
distinguished  from  a  criminal  contempt,  that  is,  if  the  power 
of  the  court  was  being  exercised  to  compel  obedience  to  some 
order  made  for  the  benefit  of  a  party  to  the  suit,  as  an  injunc- 
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tion  or  the  like,  then  perhaps  the  order  mi^ht  be  entitled  in 
the  snit  between  the  parties  People  v.  Craft,  7  Paige,  325; 
Fisher  v.  Hayes,  6  Fed.  Kep.  63;  though,  even  in  snch  a  case, 
it  would  be  certainly  more  regular  to  entitle  the  contempt 
proceedings  in  the  name  of  the  people;  but  where  the  punish- 
ment is  inflicted  for  an  offense  offered  to  the  dignity  of  the 
court,  as  for  words  or  acts  in  the  presence  of  the  court  iuBult- 
ing  to  the  judge  or  in  violation  of  the  proper  order  and 
decorum  of  tlie  courtroom,  there  the  people  come  to  demand 
judgment  and  punishment,  and  there  the  order  and  all  the 
proceedings  should  bo  in  their  name.  It  is  not  in  this  tech- 
nical respect  only  that  the  order  in  this  case  is  defective.  On 
error,  in  order  that  the  judgment  may  stand,  a  good  record 
must  be  shown.  In  a  criminal  proceeding  an  indictment 
sufficiently  charging  facts  which  constitute  a  crime,  would 
have  to  be  shown  by  the  record  in  order  to  sustain  a  convic- 
tion, and  in  a  civil  action,  in  order  to  support  the  judg- 
ment, a  declaration  setting  out  a  cause  of  action,  good  in 
substance,  and,  in  all  cases,  the  jurisdiction  of  the  court  over 
the  person  of  the  defendant  must  be  shown  by  the  service 
and  return  of  process,  or  by  the  appearance  of  the  party 
in  court,  in  the  suit  or  proceeding.  Miller  v.  Glass,  14  III. 
App.  177. 

In  this  order  no  service  on  the  plaintiff  in  error  is  shown, 
and  it  does  not  appear  that  she  was  present  in  court  when  she 
was  adjudged  guilty  of  the  contempt  A  court  may  commit 
for  contempt  in  its  presence,  without  the  service  of  any  proc- 
ess on  the  defoudant,  but  in  such  case  *-thc  order  of  commit- 
ment should  show  that  the  defendant  was  present  in  court 
when  the  judgment  was  entered,  else  there  is  no  way  of  ascer- 
taining whether  the  court  liad  jurisdiction  of  the  person. 

The  contempt  may  occur  at  any  time,  and  the  guilty  party 
may  be  arrested  and  brought  in  to  answer  for  it  long  afterward, 
but  no  judgment  against  him  would  be  valid,  which  should  be 
entered  in  his  absence  and  without  the  service  of  any  pn)cess 
or  rule  of  the  court  upon  him  i*equiring  his  appearance.  Hol- 
comb  V.  Cornish,  8  Conn.  374;  State  v.  Matthews,  37  N.  H. 
450.     The  order  or  judgment  does  not  set  out  in  what  the  con« 
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tempt  coneisted.  A  commitment  in  contempt  is  an  anomaly 
in  legal  procedure-  Where  the  contempt  is  in  the  presence  of 
the  court,  and  the  punishment  is  there  and  then  imposed^  the 
commitment  need  not  be  preceded  by  any  order  to  show 
cause,  or  by  the  filing  of  any  interropjatories,  or  the  statement 
of  a  charge  in  any  form.  State  v.  Coff,  15  N.  H.  212.  The 
order  of  commitment  is  on  the  whole  record,  hence  it  is,  in 
onr  opinion,  essential  that  it  should  contain  a  statement  of  the 
facts  in  which  the  contempt  is  alleged  to  consist.  We  are 
aware  that  it  has  been  often  held  that  a  judgment  or  sentence 
for  contempt  is  valid  without  any  recital  of  the  conduct  or 
facts  which  constitute  the  contempt.  Kapalje  on  Contempt, 
Sec  128. 

But  in  such  cases  there  was  no  authority  or  jurisdiction  to 
review  the  contempt  proceeding.  We  have  seen  that  it  is  the 
duty  of  this  court  to  review  judgments  of  courts  of  record  in 
contempt  cases,  and  it  would  be  idle  to  confer  siich  jurisdic- 
tion and  impose  such  duty,  if  it  is  in  the  power  of  the  court 
committing,  to  do  so  by  an  order  or  warrant,  general  in  form, 
and  containing  no  statement  of  facts  on  which  the  order  is 
based.  To  so  bold,  would  be  to  give  a  review  of  the  form  of 
the  order  merely,  and  to  deprive  a  defendant  of  all  opportu- 
nity to  test,  in  the  appellate  tribunal,  the  question  as  to  whether 
the  act  or  acts  of  which  he  was  guilty,  constituted  a  contempt 
at  all.  In  other  words,  a  direct  review  on  writ  of  error  would 
avail  no  more  than  a  collateral  examination  of  the  order  of 
commitment  on  habeas  corpus,  for  in  that  proceeding  the 
mere  question  of  whether  there  is,  in  fact,  an  order  of  com- 
mitment by  a  court  having  power  to  punish  for  contempt, 
may  be  determined.  In  many  instances,  appellate  courts 
liave  exercised  a  revisory  jurisdiction  on  habeas  corpus,  to 
ascertain  whether  the  order  of  commitment  was  rightfully 
made.  The  People  v.  Hackley,  24  N.  Y.  75;  Burnham  v. 
Morrissey,  14  Gray,  226;  Commonwealth  v.  Newton,  1  Grant's 
Cases,  453;  Holman  v.  Mayor  of  Austin,  34  Texas,  66S. 

Such  a  doctrine  grows  out  of  the  necessity  of  furnishing 
some  remedy  to  the  citizen,  in  jurisdictions  where  a  direct 
review  of  the  judgment  by  appeal  or  writ  of  error  is  not 
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allowed;  hence  the  illogical  alternative  of  turning  habeas  cor- 
pas  into  a  writ  of  error,  and  revising  collaterally,  what  tlie 
court  had  no  power  to  review  directlj.     Such  decisions,  how- 
ever, seem  to  demonstrate  the  propriety,  at  least,  if  not  the 
necessity,  of  a  statement  in  the  commitment,  of  the  grounds 
of  the  contempt     Wliere  the  contempt  is  in  the  presence  of 
the  court,  the  proceeding  is  in  the  highest  degree  summary; 
the  judgment  and  punishment  is  usually  immediate,  and  upon 
the  spot;  the  commitment   is  a  commitment  in   execution 
There  need   be,  and  usually   is,  no   counsel  acting  for  the 
accused  person,  to  advise  him,  or  take  proper  steps  to  protect 
his  rights.     A  bill  of  exceptions  in  such  a  case  is  impractica- 
ble, and  to  hold  that  unless  the  facts  were  preserved,  as  by 
such  a  pleading,   the  judgment  general  in  form  should  be 
held  conclusive,  would  be   introducing  into  a  summary  pro- 
ceeding a  technical  pleading,  not  for  the  purpose  of  promoting 
justice,  but  to  embarrass  the  citizen  in  obtaining  relief  from 
what  may  be  an  unjust  imprisonment     WJiere,  therefore,  the 
only  record  that  is  in  fact  made,  or  that  the   law  requires  to 
be  made,  is  the  order  of  commitment,  and  where  judgments 
in   contempt  are  subject   to  review   on  error,  we  hold  the 
reasonable  and  just  rule  to  be,  that  the  order  of  commitment 
should  state  the  facts  or  conduct  constituting  the  contempt, 
and  that  where  no  statement  as  to  the  nature  of  the  acts  or 
words  of  the  defendant  is  made  in  the  order,  the  same  should 
be  reversed.     In  other  words,  where  a  direct  review  of  such 
a  summary  judgment  is  given   by  law,  it  is  the  duty  of  the 
court  that  makes  the  order,  said  order  constituting  the  entire 
record,  to  set  out  fully  in  the  commitment  in  what  the  con- 
tempt  consisted,  in  order  that  the  Appellate  Court  can  see 
from   the   order,  whether  the  judgment  is  warranted.    As 
said  in  Bushnell's  case,  Vaughn,  135,  the  cause  of  the  imprison- 
ment ought  '*  to  appear  as  specifically  and   certainly  to  the 
judges  of  the  return,  as  it  did  appear  to  tlie  court  or  person 
authorized  to  commit,  else  the  return  is  insufficient,  and  the 
consequences  must  be,  that  either   the  prisoner,  because  the 
cause  returned  of  his  imprisonment  is  too  general,  must  be 
discharged,  whereas,  if  the  cause  had  been  more  particnlarly 
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returned,  he  ought  to  have  been  remanded,  or  else  he  mnst 
be  remanded;  when, if  the  cause  had  been  particularly  returned 
he  ought  to  have  been  discharged." 

This  was  said  in  a  habeas  corpus  case,  and  while  there  may 
be  doubt  as  to  the  correctness  of  the  rule  in  such  a  case,  it 
Beems  to  us  to  be  appropriate  and  applicable  where  the  suffi- 
ciency of  the  record  of  a  summary  conviction  is  brought  to 
test  on  review  in  a  direct  proceeding.  Whatever  the  judges 
of  this  court  may  have  gathered  from  common  report  as  res- 
idents in  this  community  as  to  the  gi'ounds  of  this  contempt, 
we  can,  as  a  court,  know  only  what  the  record  discloses  to  us, 
and  from  this  record  we  cap  perceive  no  grounds  or  basis  for 
the  order  of  commitment  brought  up  for  review.  For  the 
errors  indicated  the  judgment  must  be  reversed,  but  there 
will  be  no  costs  against  the  nominal  defendant  in  error. 

Judgment  reversed. 


John  J.  Phelan 

V. 

Mary  Phelan. 


Divorce — Desertion — Refusal  to  Follow  Husband. 

A  wife  is  not  bonnd  to  abandon  home,  means  of  support  and  children  by 
a  former  marriage,  and  join  her  husband  in  another  place,  it  not  appearing 
that  he  is  engaged  in  any  business,  or  that  he  has  provided  a  home  for  her 
therein:  and  her  refusal  to  do  so,  constitutes  no  ground  for  a  divorce  in 
proceedings  instifuted  by  him  upon  the  plea  of  desertion. 

[Opinion  filed  March  24,  1890.] 

In  ebkob  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  HoIbton,  Judge^  presiding. 

Mr.  George  Q.  Bellows,   for  plaintiff  in  error. 

Ko  appearance  for  defendant  in  error. 
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Gary,  P.  J.  The  plaintiff  in  error  filed  liis  bill  against  the 
defendant  in  error  for  a  divorce,  on  the  ground  of  deeertion. 

The  defendant,  at  the  time  of  the  marriage,  was,  and  had 
been  for  eight  or  nine  years,  and  still  is,  in  business  in  La 
Salle  in  this  State.  There  the  parties  were  maiTied  in  1877, 
and  lived  together  as  husband  and  wife  until  1884,  when  tlie 
plaintiff  in  error  >rame  to  Chicago^  and  remained  here. 

It  is  probably  true  that  he  has  several  times  requested  her 
to  come  and  live  with  him  in  Chicago,  and  that  she  has  refused. 
He  claims  that  he  is  entitled  to  a  divorce,  and  cites  Kennedy 
V.  Kennedy,  87  111.  250. 

But  in  this  case  the  record  does  not  show  that  tlie  plaintiff 
is  engaged  in  any  business,  and  it  does  show  that  he  has  no 
home  to  which  she  can  come  in  Chicago. 

She  is  under  no  obligation  to  abandon  a  home  and  means  of 

support,  and  children  by  a  former  marriage,  in  La  Salle,  and 

follow  his  uncertain  fortune  here,  under  such  circumstances. 

The  decree  is  affirmed. 

Decree  affirmed. 


Burr  Robbins  and  D.  K.  Tenney 

V. 

The  J.  W.  Butler  Paper  Company  et  al. 

Inmlveney — Conspiracy — Attorney  atfd  Client — Assignment  0/  Errors 
— Costs, 

1.  Only  appellants  can  assign  errors. 

2.  Cross-errors  can  only  be  assismed  on  decrees  appenlpd  from. 

3.  An  attorney  who  represented  seveml  creditorn  of  an  insolvent  corpo- 
ration procured  judiirnient  notes  for  the  claims  held  by  him,  and  also  for  a 
creditor  who  held,  as  collateral,  the  notes  of  the  corporation  to  his  clieots. 
entered  judgments  thereon,  filed  a  creditor's  bill,  had  the  corporate  asKti 
so'd  by  the  receiver  appointed  ther«nn,  and  boufl^ht  in  the  property  himself. 
The  corporate  sto^k  was  all  controlled  by  one  man,  who  gave  the  attorney 
information  as  to  the  affairs  of  the  corporation,  and  whose  wife  wan  its 
principal  creditor.  It  was  not  shown  that  the  attorney  had  notice  that  the 
claims  represented  by  him  were  fraudulent.  Held^  that  he  was  not  accomit^ 
able  to  the  other  creditors  of  the  corporation  for  the  property  bought  b} 
him,  the  evidence  not  sustaining  a  charge  of  conspiracy. 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Messrs.   Cratpy  Bros.  &  Ashcraft,   for  appellant  Burr 
Kobbins. 

Mr.  A.  W.  Green,  for  appellant  D.  K.  Tenney. 

Messrs.   McClellan,  Cummins   &  Moulton,  for  appellee 
Tlie  J.  W.  Butler  Paper  Company. 

Messrs.  Tenney,  Hawley  &  Coffeen,  for  appellee  W.  O. 
Tyler  Paper  Co. 

Mr.  K.  A.  Childs,  for  appellee  Albert  Hayden. 

Messrs.  Grosscup  &  Wean,  for  appellees  C.  B.  Cottrell  & 
Sons. 

Gary,  P.  J.  The  version  relied  upon  by  the  appellees  to 
support  the  decrees  appealed  from,  or  so  much  as  is  regarded 
as  material  for  the  present  diBCussion  of  the  great  mass  of 
facts  relating  to  which  the  record  contains  evidence,  is  as 
follows :  That  in  the  month  of  February,  1884,  John  B. 
Jeflfery  substantially  incorporated  himself  as  the  John  B.  Jef- 
fery  Printing  Company,  with  a  nominal  capital  of  $150,000 
as  the  equivalent  of  property  appraised  at"  $120,492.20,  and 
worth  $.'>4,092.20  and  good  will  of  a  former  business  appraised 
at$  50,000,  of  which  no  value  is  shown;  that  $100,000  of  stock 
was  ipsued  to  him,  and  $50,000  to  others  under  his  control; 
for  the  latter  his  wife  professed  to  pay  $50,000  to  the  com- 
])any,  and  that  amount  was,  on  the  company's  books,  credited 
to  him,  though  no  money  was  paid;  that  even  then  he  intended 
to  use  the  control  he  had  of  the  company  as  a  means  to  com- 
mit frauds;  that  he  caused  judgment  notes  to  a  large  amount,, 
bearing  eight  per  cent  interest,  to  be  issued  by  the  compmn^-  to 
his  wife,  in  exchange  for  parcels  of  her  stock  transferred  to 
persons  from  whom  the  company  bought  goods;  that  he 
retained  the  appellant  Tenney  as  attorney  in  behalf  of  his  wife, 
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and  aB  snch  attorney  kept  him  iDformcd  of  the  affairs  of  the 
companj,  and  of  clHime  made  by  others  a^inst  it;  that 
among  such  claims  were  those  of  Hayden,  holding  $15,000  of 
stock  received  from  Mrs.  Jeffery  in  exchange  for  real  estate 
conveyed  to  her  by  Hayden,  under  fraudulent  representations 
by  Jeffery,  who  made  the  trade,  and  which  trade  Hayden 
wished  to  rescind,  and  was  likely  to  ,niake  trouble;  also  the 
claim  of  Cottrell  &  Sons,  who  held  $7,600  of  stock  transferred 
by  Mrs.  Jeffery,  and  which  they  claimed  that  tlie  company 
was  bound  to  take  from  them  and  pay  for;  and  that  Jeffery 
had  made  divers  threats  as  to  what  he  would  do  to  the  preju- 
dice of  the  company  and  its  creditors. 

On  the  19tli  day  of  May,  1886,  after  an  interview  between 
Tenney  and  tlie  attorney  for  Cottrell  &  Sons,  at  which,  what 
took  place  is  the  subject  of  conflicting  testimony,  Tenney 
received  from  Jeffery  ]mrt  of  tlie  judgment  notes  against  the 
company  for  more  than  $50,000,  and  also  a  check  on  the  bank 
for  Mrs.  Jeffery  for  the  balance  the  comj>any  had  there, 
$4,011.22;  went  to  the  bank  and  got  a  note  of  $25,000  which 
the  bank  held  against  the  company  and  for  which  the  bank 
also  held  as  collateral  security  anotlier  part  of  the  judgment 
notes  to  Mrs.  Jeffery,  and  these  Tenney  also  got;  returned 
to  Jeffery  and  got  a  judgment  note  for  the  note  to  the  bank, 
in  snch  shape  that  he  could  enter  a  judgment  upon  it  in  his 
own  name;  also  a  judgment  note  for  $5,000  in  favor  of  Rob- 
bins,  which  was  either  then  executed,  or  if  it  had  been  exe- 
cuted before,  was  still  in  the  hands  of  Jeffery;  and  also  a 
judgment  note  of  more  than  $22,000  in  favor  of  the  W.  O. 
Tyler  Paper  Co.  Upon  all  these  notes  he  entered  judgments, 
issued  executions  and  levied  part  of  them,  more  than  $75,000 
in  amount,  immediately  upon  the  property  of  the  company, 
then  procured  a  return  of  nulla  bona  upon  a  part  of  the  exe- 
cutions, filed  a  judgment  creditor's  bill,  and  had  a  receiver 
appointed,  to  whom  all  the  property  of  the  company,  includ- 
ing what  the  sheriff  had  levied  upon,  was  assigned  and  sur- 
rendered, and  thereafter  bought,  in  satisfaction  of  tiiese 
judgments,  from  the  receiver,  under  the  authority  of  the 
Superior  Court  of  Cook  County,  where  the  cause  was  pend- 
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ing,  all  of  the  assets  of  the  company.  Before  this  sale  was 
made,  tlie  present  bill  of  the  Butler  Company  was  filed  in 
the  same  conrt,  and  afterward  transferred  to  the  Circait 
Court. 

The  theory  of  the  appellees  and  the  ground  upon  which 
the  decree  appealed  from  went,  is  that  there  was  a  conspiracy 
to  ruin  the  printing  company,  defraud  its  creditors  not  re\>- 
resented  by  Tenney,  and  the  stockholders  other  than  Jeifery 
and  his  wife,  and  divert  all  the  assets  of  the  company  to  the 
formation  of  the  new  one;  that  as  in  the  execution  of  the 
purposes  of  that  conspiracy  the  assets  were  applied  at  a  fixed 
price  to  the  satisfaction  of  the  judgments,  the  parties  who  so 
applied  them  are  to  be  held  as  having  wrongfully  converted 
them  to  their  own  use,  and  should  return  them  to  the  receiver 
in  this  case,  who  is  appointed  as  the  successor  of  the  one  who 
sold  them;  that  as  the  assets  are  not  accessible  for  a  return 
in  specie,  those  parties  must  pay  to  the  receiver  the  price  at 
which  they  took  them.  Some  question  is  made  upon  the 
authority  by  which  the  judgment  notes  were  executed.  If 
the  case  of  Martin  v.  Jndd,  60  111.  78,  does  not  govern  this  on 
that  point,  the  objection  in  point  of  law,  to  the  authority  to 
execute  the  notes,  is  not  a  ground  in  equity  for  these  decrees. 
There  is  no  question  as  to  the  actual  indebtedness  of  the  com- 
pany to  the  bank  and  Bobbins. 

The  fact  that  the  Tyler  Paper  Company  was  liable  upon 
outstanding  commercial  paper  which  belonged  to  the  printing 
company  to  pay,  and  which  it  was  easy  to  foresee  that  the 
paper  company  would  have  to,  as  in  fact  it  did,  pay,  is  undis- 
puted. That  was  a  good  consideration  for  the  judgment. 
Truscott  V.  King,  6  Barbour,  346;  Speer  v.  Skinner,  35  111. 
282.  That  Tenney  had  the  authority  of  all  the  parties  who 
obtained  judgments,  except  Bobbins,  to  act  for  them,  is  not 
denied.  There  is  no  evidence  tending  to  show  that  he  had 
any  notice  of  whatever  evil  intention  Jeffery  had  toward  any- 
body, or  of  anything  which  could  afiect  the  consideration, 
validity  or  good  faith  of  the  notes  to  Mrs.  JeflFery.  There  is 
no  showing  as  to  what  the  market  or  intrinsic  value  of  every- 
thing applied  to  the  satisfaction  of  the  judgments  was,  but  it 
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is  probable,  on  the  whole  case,  that  it  was  less  than  the  amount 
of  the  judgments. 

Tenney  having  been  retained  for  Mrs.  JeflFery  by  JeflFcry, 
who  did  all  business  in  which  she  was  interested,  must  neces- 
sarily, to  obtain  any  information  affecting  her  interests,  go  to 
Jeffery  for  it. 

Assuming  the  validity  of  her  claim  against  the  company, 
which  assumption  must  be  made  tti  considering  the  case  of 
Tenney,  because,  as  before  said,  there  is  no  evidence  that  he 
had  any  notice  to  tlie  contrary,  there  is  no  act  of  Tenney 
shown  by  this  record  which  is  inconsistent  with  the  dcgi*ee  of 
fair  dealing  that  the  law  requires  of  parties  in  the  selfish  pro- 
tection of  their  own  interests.  As  the  bank  held  a  part  of 
her  notes  as  collateral  security,  it  was  essential  to  the  collec- 
tion  of  her  whole  debt  that  the  company  should  pay  the 
bank. 

Representing  her  in  so  large  a  c^aim  against  the  company, 
it  was  his  professional  duty  to  inform  himself,  so  far  as  lie 
could,  of  every  circumstance  that  could  affect  the  ability  of 
the  company  to  pay  her.  All  his  consultations  with  Jeffery 
were  such,  so  far  as  any  evidence  shows,  as  were  in  the  line 
of  the  discharge  of  that  duty.  The  law  |  ermitted  Mrs.  Jef- 
fery to  obtain  payment  of  her  debt,  if  Jxynajide^  from  the 
company,  though  every  other  claim  upon  it  should  remain 
unsatisfied.  As  her  attorney,  with  no  notice  that  the  debt  was 
not  honafde^  it  was  the  duty  of  Tenney  to  use  all  his  piofcif- 
sional  skill  in  obtaining  such  payment. 

In  addition  to  the  fact  of  his  frequent,  probjibly  almost 
daily  consultations  with  JeflFery,  stress  is  laid  upon  the  testi- 
mony of  Tenney  himself  that  he  intended,  when  he  parted 
from  the  interview  with  the  attorney  of  Cottrell  &  Sons,  to 
get  his  receiver  in  first — a  friendly  receiver. 

Leaving  out  of  view  anything  in  the  record  tending  to 
explain  or  qualify  this  statement,  and  considering  it  iu  con- 
nection with  the  fact  that  the  assets  were  used  in  organizing 
a  new  corporation,  in  the  formation  of  which  he  participated, 
the  result  is  that  he  then  contemplated,  what  a  very  sliglit 
knowledge  of  business  would  enable  any  one  to  foresee,  that 
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the  only  way  in  which  a  practical  satisfaction  of  the  more 
than  $100,000  of  debts  he  was  authorized  to  collect  would  be 
secured  was  by  appropriating  the  assets  of  the  company  to 
some  new  enterprise  for  continuing* the  same  business  in  which 
they  were  then  used. 

The  assets  were  a  large  printing  establishment 

It  is  probable,  if  not  certain,  that  to  break  up  the  business, 
and  sell  at  public  auction  piecemeal  the  tangible  property 
which  a  sheriff  could  levy  upon  and  sell,  would  have  bjeen 
such  a  sacrifice  of  the  property  that  the  judgments,  after 
applying  the  proceeds  of  the  sale  and  all  that  a  receiver  could 
get  out  of  the  intangible  assets,  would  have  remained  un- 
satisfied to  a  large  extent  without  any  resulting  benefit  to 
anybody.  In  principle,  though  not  in  degree,  it  would  have 
been  like  selling  a  railroad  under  foreclosure,  in  parcels. 

This  case  presents  the  unusual  feature  that  Tenney  and 
Bobbins  are  required  to  pay  in  cash  to  the  receiver  the 
amount  which  they  acknowledged  to  have  received  in  satis- 
faction of  iona  fide  debts,  which  were  thereby  discharged, 
and  with  no  evidence  whatever  of  the  value  of  what  they 
received.     But  this  need  not  be  enlarged  upon. 

The  only  gi-ound  for  charging  Tenney  is  that  his  acts, 
which  were  lawful  expedients  for  collecting,  under  the  circum- 
stances, the  debts  which  he  had  authority  to  collect,  and  of 
any  objection  to  the  validity  of  any  of  which,  there  is  no  evi- 
dence that  he  had  any  notice,  are  to  be  presumed,  without 
evidence,  to  have  been  for  the  purposes  of  carrying  into 
effect  the  evil  designs  of  Jeffery,  of  which,  if  they  existed^ 
there  is  also  no  evidence  that  Tenney  had  any  notice. 

It  is  not  so  probable,  if  the  notes  to  Mrs.  Jeffery  were 
invalid,  that  an  attorney  employed  by  Jeffery  in  her  interest 
to  collect  them,  would  have  been  informed  by  him  of  that 
invalidity,  that  the  probability  can  supply  the  want  of  any 
proof  of  such  information. 

There  is  no  need  to  discuss  the  case  of  Bobbins.  He  was 
not  there,  and  had  no  knowledge  in  detail  of  what  was  being 
done.  He  is  only  charged  with  responsibility  for  the  acts  of 
Tenney  in  his  behalf,  and  if  Tenney  is  justified  he  is  dis- 
charged. 
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Several  parties  Lave  separately  filed  cross-errors,  bnt  none 
of  them  can  be  considered.  The  appeals  of  Bobbins  and 
Tenney,  though  docketed  here  as  one  case,  are  in  fact  sepa- 
rate for  each  of  them.  On  those  appeals,  they  only  can 
assign  en*ors.     Beal  v.  Harrington,  116  111.  113. 

And  cross  errors  can  be  assigned  only  on  the  decrees 
appealed  from.    Walker  v.  Pritchard,  121  111.  221. 

None  of  those  cross-errors  say  the  decrees  against  Sobbins 
and  Tenney  do  not  go  far  enough.  All  those  cross-errors 
assigned  relate  to  matters  in  which  neither  Bobbins  nor 
Tenney  have  any  interest. 

As  to  Bobbins  and  Tenney  the  decrees  are  reversed  and  the 
cause  remanded  to  the  Circuit  Court  with  directions  to  dis- 
miss the  bill  as  to  them,  at  the  cost  of  the  J.  W.  fiatler  Paper 
Company. 

The  costs  made  in  this  court  by  the  separate  cross-errors 
and  briefs  of  Hayden,  Cottrell  &  Sons,  and  the  Tyler  Paper 
Company,  and  by  the  appeal  bond  .which  Jeflfery  filed,  will 
be  paid  by  those  parties  respectively.  The  residue  of  the 
costs  in  this  court  will  be  paid  by  the  J.  W.  Butler  Paper 
Company,  and  Hayden,  Cottrell  &  Sons  jointly. 

Heversed  and  remcmded. 


Sarah  A.  Curtis  et  al. 
JM  jg  Ida  G.  Williams  et  al. 

36  "6I8( 
155s  200j 

i«8t  xu\        Morfgages^ForeeJoiXire— Interpleader— Ifijunetion  Restraining  Suit  in 
Equity — Practice. 

1 .  The  owner  of  land  subject  to  mort«raflre,  wbo  htu  been  made  defendant 
in  a  suit  by  the  mortgagee  to  foreclose  the  mortgage,  and  in  another  suit  by 
a  former  owner  of  the  land  to  establish  his  title  to  the  mortgage,  may,  hy 
bill  in  the  nature  of  an  interpleader*  compel  such  adverse  ciaimantB  to  inter- 
plead. 

2.  Such  bill  of  interpleader  should  be  an  original  bill  and  not  a  cross-bill 

in  one  of  the  former  suits. 
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3.  It  is  no  objection  to  such  bill  that  the  complainant  therein  has  filed  ap 
answer  in  one  of  the  former  suits. 

4.  On  the  filinf?  of  such  bill  a  preliminary  injunction  restrainini^  the 
prosecution  of  the  former  suits  may  be  Lisued,  though  no  positive  injury  is 
shown* 

5.  On  the  application  for  such  injunction,  the  complainnnt^s  sworn  alle- 
gation that  the  bill  is  brought  without  collusion  can  not  be  contradicted. 

[Opinion  filed  March  24,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Cook  Countj;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

In  September,  1885,  Margaret  A.  TInmUe  filed  her  bill  in 
the  Circuit  Court,  setting  up  that  she  had  been  the  owner  of 
certain  lots  which  are  particularly  described,  and  that  while 
Buch  owner  she  was  induced  by  false  and  fraudulent  repre- 
sentations of  James  M.  Allen  and  Henry  H.  Armstead  to 
convey  said  lots  to  said  Allen  by  deed ;  that  said  lots  were 
fully  worth  $2,500;  that  said  conveyance  thereof  was  wilhout 
consideration;  that  said  Allen  and  wife  conveyed  the  said 
real  estate  to  one  J.  B.  Armstead ;  that  said  last  mentioned 
convoj'ance  was  without  consideration,  and  with  full  knowl- 
edge of  complainant's  equities  in  said  property;  charges  that 
said  J.  B.  Ai*Q^8t<^^d  is  a  man  of  no  means;  that  to  further 
carry  out  the  fraudulent  design  he  executed  to  one  Fay,  as 
trustee,  a  trust  deed  of  each  of  the  said  lots  to  secure  two 
notes  of  said  J.  B.  Armstead,  each  for  $1,500,  secured  by  said 
trust  deeds,  which  notes  were  payable  to  his  own  order,  and 
by  him  indorsed  and  due  five  years  after  date,  and  dated  Sep- 
tember 1,  1884;  that  on  July  25,  1885,  said  J.  B.  Armstead 
conveyed  lot  37  (one  of  the  described  lots)  to  Hattie  J. 
Harvey  for  $3,000,  as  expressed  in  the  deed,  being  made  sub- 
ject to  said  trust  deed  to  Fay  for  $1,500,  which  said  Hattie  J. 
Harvey  assumed,  and  also  on  said  25th  day  of  July,  1885, 
said  Armstead  conveyed  lot  38  to  Ida  Q.  Williams,  for  a  con- 
sideration expressed  of  $3,000,  also  subject  to  said  trust  deed 
to  Fay  for  $1,500,  which  said  Ida  G.  Williams  assumed; 
charges  that  said  Allen  and  said  H.  H.  Armstead  are  the  hold- 
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01*8  of  the  notes  made  by  J.  B.  Armstead  secured  by  said 
trust  deeds,  and  are  the  actual  vendors  in  interest  of  said  lots; 
that  said  notes  are  still  unpaid,  and  complainant  is  entitled  to 
the  benefit  of  the  proceeds  of  said  sales  to  the  extent  of  the 
value  of  said  lots  at  the  time  of  their  said  conveyance  to  com- 
plainant, to  wit,  $2,500.  Several  persons  are  made  defend- 
ants to  this  bill;  among  others,  Allen,  both  the  Armsteads, 
Hattie  J.  Harvey,  and  appellee,  Ida  G.  Williams,  and  an 
accounting  is  prayed  for,  and  an  injunction  restraining  Allen 
and  Armstead  from  negotiating  or  putting  said  notes  out  of 
their  possession,  and  said  Harvey  and  appellee  Ida  G.  Will- 
iams from  paying  the  same,  and  that  on  final  hearing  said 
Harvey  and  appellee  Williams  shall  each  be  decreed  to  pay 
complainant  the  sum  of  $1,250,  with  interest  thereon  from 
the  time  of  said  conveyance  by  complainant  according  to  the 
tender  and  effect  of  said  notes  assumed  to  be  paid  by  them 
respectively;  said  payment  to  be  credited  on  said  notes  as  a 
part  of  the  purchase  price  of  said  lots  37  and  38. 

Appellee  answered  said  bill  denying  knowledge  of  tho 
alleged  matters  of  fraud  between  complainant  and  said  Allen 
and  Armstead,  etc.,  and  admitting  that  she  is  the  owner  of 
said  lot  38,  subject  to  the  trust  deed  mentioned,  to  secure 
payment  of  the  fifteen  hundred  dollar  note. 

In  July,  1889,  appellee,  Ida  G.  Williams,  filed  her  cross- 
bill, in  which  she  sets  forth,  in  substance,  the  contents  of 
complainant's  bill,  and  states  that  she  is  the  owner  of  lot  38, 
and  said  Harvey  the  owner  of  lot  37,  subject  to  the  trust 
deeds  mentioned  in  the  original  bill;  that  a  reference  hjis  been 
made  to  the  master  on  the  original  bill,  and  he  has  taken  tes- 
timony and  is  ready  to  return  the  same  with  his  report  into 
court,  recommending  a  decree  against  cross-complainant  for 
$1,250  and  interest  from  Deeomber  7,  1883;  that  cross-com- 
plainant purchased  said  lot  38  without  notice  of  said  complain- 
ant Humble's  rights  and  claims,  and  before  the  filing  of  said 
Humble's  bill,  and  before  the  filing  of  any  of  the  bills  men- 
tioned in  this  cross-bill.  Further  shows  that  on  January 
20,  1888,  one  Sarah  A.  Curtis  filed  in  the  Superior  Court  of 
Cook  County  her  bill  against  cross-complainant  to  foreclose 
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tlie  trust  deed  mentioned  in  the  bill  of  eaid  complainant  Hum* 
ble,  conveying  lot  38  to  secure  said  note  for  $1,500,  and  inter- 
est thereon,  and  setting  forth  that  slie,  said  Curtis,  was  at  the 
time  of  fling  her  said  bill  the  bo7ia  jidfi  holder  of  said  note 
of  f  1,500,  and  the  interest  thereon ;  that  a  default  had  oc- 
curred by  reason  of  the  non-payment  of  interest  on  said 
$1,500  note  by  cross-complainant,  and  by  reason  of  said  de- 
fault she,  said  Curtis,  was  entitled  to  a  foreclosure  and  to  a 
decree  against  cross-complainant  for  said  $1,500  and  interest 
and  solicitor's  fees;  that  said  complainant,  Curtis,  claims  to 
hold  said  notes  without  notice  of  the  claims  of  said  Humble, 
and  that  tiie  same  are  not  subject  thereto;  that  said  Curtis 
seeks  a  decree  against  cross-complainant  for  the  whole  of  said 
$1,500  and  interest,  a  portion  of  which  said  Humble  seeks  to 
reach  and  procure  a  decree  against  cross-complainant  for  in 
her  original  bill  herein;  that  each  said  Curtis  and  said  Hum- 
ble is  prosecuting  cross-complainant  without  regard  to  the 
claims  of  the  other,  and  that  neither  is  a  party  to  the  other's 
bill.  That  cross-complainant  was  without  fault  in  not  paying 
interest  on  said  principal  note  of  $1,500,  because  she  could 
not  safely  pay  the  same  by  reason  of  the  injunction  prayed 
against  from  so  doing  in  and  by  the  said  original  bill  of  said 
Humble,  and  the  danger  of  a  decree  against  her ;  and  that  she 
could  not  safely  pay  any  of  said  sum  to  said  Curtis;  that  under 
the  circumstances  said  Curtis  could  not  rightfully  declare  said 
entire  sum  due,  and  that  cross-complainant  is  now  only  bound 
to  pay  the  interest  due  on  said  note  and  no  more,  and  that  only 
to  the  person  or  persons  lawfully  entitled  thereto  ;  that  she 
lias  always  been  willing  to  pay  the  money  due  for  interest  on 
said  note,  and  upon  the  coupon  notes  as  they  mature  to  the  per- 
son lawfully  entitled  to  receive  the  same,  and  to  whom  she 
could  pay  with  safety,  and  that  she  is  ready  and  willing  to  pay 
all  the  interest  coupons  now  due  when  and  as  the  same  become 
duo  to  the  party  or  parties  entitled  thereto  when  the  court 
shall  decide  to  whom  the  money  belongs,  and  she  offers,  on 
said  Humble  and  Curtis  interpleading  herein,  to  pay  all  money, 
both  principal  and  interest,  due  on  said  $1,500  note  into  court 
as  the  court  shall  direct.    That  she  is  in  danger  of  having  two 
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decrees  against  her,  and  that  she  does  not  know  and  can  not 
ascertain  to  which  of  said  claimants  the  fund  represented  by 
said  notes  belongs  and  should  be  paid.  That  she  does  not  in 
any  respect  collude  with  either  of  the  said  defendants  touch- 
ing the  mattera  and  things  above  set  forth,  nor  is  she  in  any 
manner  indemnilied  touching  the  things  above  set  fortli  by 
.  eitlier  of  said  claimants,  but  iiles  this  bill  of  her  own  free  will 
to  avoid  being  molested  and  harassed  touching  the  matters 
contained  therein;  sets  np  the  claims  of  both  ])arties;  claims 
that  they  be  compelled  to  interplead;  that  these  respective 
suits  against  her  be  stayed  and  enjoined,  etc. 

On  the  cross-bill,  a  motion  was  made,  on  July  18,  1889,  for 
an  order  that  appellant  Curtis,  and  complainant  Humble, 
answer  and  interplead  in  said  suit,  and  said  Curtis  be  enjoined 
from  further  prosecuting  her  said  foreclosure  suit.  The  coni-t 
ordered  that  said  appellee  pay  into  court  all  tlie  interest  then 
due  on  said  note,  and  should  thereafter  pay  into  court  all 
interest  as  it  shall  become  due  on  said  note,  to  remain  subject 
to  the  further  order  of  the  court,  and  that  said  appellant  Cur- 
tis be  enjoined  until  further  order  of  the  court  from  prosecut- 
ing the  said  foreclosure  suit,  or  commencing  any  other  suit 
V  to  collect  said  money  except  by  interpleading  herein,  and  cross- 
complainant  was  required  to  give  to  said  Curtis  an  injunction 
bond  in  the  penal  sum  of  $400. 

From  the  order  granting  this  injunction  this  appeal  is  pros- 
ecuted. 

Messrs.  Kraus,  Mayer  &  Stein,  for  api)ellants. 

Messrs.  Ela  &  Grover,  for  appellees. 

MoRAN,  J.  On  the  hearing  of  the  motion  for  the  injunction, 
appellant  introduced  affidavits  of  dilfereiit  persons  and  certain 
evidence  taken  on  a  hearing  before  the  master  for  the  pur- 
pose of  showing  that  appellee  had  not  maintained  the 
neutral  attitude  that  is  required  of  one  who  files  a  bill  of 
interpleader,  but  that  she  had  espoused  the  cause  of  Mrs. 
Humble,  and  was  in  collusion  with  her  in  filling  the  cross-bill. 
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and  on  this  appeal  the  chief  portion  of  appellant's  argument 
is  devoted  to  establishing  from  the  evidence  thus  introduced 
at  the  hearing  of  the  motion  that  appellee  did  not  stand  indif. 
ferent  between  Mrs.  Curtis  and  Mrs.  Humble,  but  colluded 
with  the  lafter,  and  an  elaborate  citation  of  authorities  to 
show  that  if  there  has  been  colhision  with  one  of  the  parties 
or  a  failure  to  maintain  neutrality  as  between  tlieui  the  bill 
of  interpleader  can  not  be  maintained.  It  is  a  sufficient  answer 
to  appellant's  contention  on  this  branch  of  the  case,  that  the 
allegation  in  the  sworn  bill  that  appellee  docs  not  in  any 
respect  collude  with  cither  of  the  parties  touching  the  mat- 
ters set  up  in  the  bill,  nor  is  she  indemnified  by  either  of 
them,  nor  has  she  exhibited  the  cross-bill  at  the  request  of 
either  of  them,  but  of  her  own  free  will,  and  to  avoid  being 
molested  and  harassed  touching  the  matters  set  forth,  is  con- 
clusive as  to  the  question  of  collusion  at  this  stage  of  the  case^ 

In  Langston  v.  Boylston,  2  Ves.  101,  on  a  motion  for  an 
injunction  on  a  bill  of  interpleader,  it  was  attempted  to  be 
shown  that  there  was  a  collusion  by  the  plaintiff;  the  chancel- 
lor said  that  he  must  take  it  for  granted  that  there  was  no 
collusion,  for  he  could  not  determine  the  affidavit  of  the  com- 
plainant to  be  false  on  a  counter-affidavit. 

In  Stevenson  v.  Anderson,  2  Ves.  &  Bea.  407,  on  a  similar 
motion,  the  chancellor  said  that  though  he  doubted  whether 
there  was  perfect  good  faith  on  the  part  of  the  plaintiff,  the 
court  was  in  the  fi]*st  instance  concluded  by  his  affidavit  that 
there  is  no  collusion,  and  will  not  admit  an  affidavit  to  the 
contrary,  and  in  Manby  v.  Kobinson,  L.  R.,  4  Ch.  App.  347> 
it  is  held  that  the  plaintiff's  affidavit  of  no  collusion  in  an 
interpleader  suit  can  not  be  rebutted  before  the  hearing  by  a 
counter-affidavit,  or  other  evidence,  and  the  plaintiff  is  entitled, 
notwithstanding  such  counter-affidavit,  to  an  order  of  pay- 
ment  of  the  fund  into  court,  and  for  an  injunction.  See  also 
Toulmin  v.  Keid,  14  Beav.  499;  Fahie  v.  Lindsay,  8  Oregon, 
474,  2  Dan.  Ch.  Pr.  1563. 

Defending  a  suit  brought  by  one  of  the  claimants  to  tho 
fund,  if  the  defense  is  not  too  far  persisted  in,  should  not  pre- 
vent one  fi'om  filing  a  bill  of  interpleader.     In  Jew  v.  Wood' 
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it  was  insisted  tliat  the  plaintiff  sbonid  not  be  allowed  to  file 
the  bill  because  he  had  attempted  to  defend  himself  in  au 
action  at  law,  and  had  himself  brought  an  action  of  replevin 
which  was  an  attack  on  the  right  of  one  of  the  parties,  but  it 
was  held  by  the  Master  of  the  Kolls,  that  the  defense  set  up 
at  law  ought  not  to  preclude  the  plaintiff  from  relief  on  bis 
interpleader  in  equity;  and  though  in  Conish  v.  Tanner,  1  Y. 
&  J.  383,  it  was  held  that  a  party  could  not  file  his  bill  after 
verdict  where  he  had  availed  himself  of  every  defense  whieli 
he  could  use  at  law,  in  Hamilton  v.  Marks,  5  De  Gex.  &  Sm., 
it  was  said  that  it  was  no  objection  to  an  interpleader  that  it 
was  filed  after  verdict  at  law  where  the  action  at  law  was  only 
to  ascertain  the  amount  of  damages;  and  in  Jacobson  v.  Black- 
hurst,  2  John.  &  Hem.  4S6,  where  a  plaintiff  in  an  inter- 
pleader suit  had  previously  set  up  a  claim  of  lien  and  had 
pleaded  it  in  an  action  at  law,  it  was  held  no  bar  to  tlie  inter- 
pleader when  it  was  shown  that  he  had,  concurrently  with 
filing  the  bill,  withdrawn  tiie  plea.  The  record  in  this  case 
shows  that  the  answer  of  appellee  in  the  foreclosure  suit  com- 
menced against  her  by  appellant  has  been  amended  by  leave 
of  court,  so  as  to  eliminate  from  it  all  hostile  or  antagonistic 
assertions,  and  to  leave  only  a  statement  of  Mrs.  Humble's 
claim  as  set  up  in  her  bill,  without  any  asseverations  as  to  the 
truth  thereof.  We  think  she  has  not  maintained  her  defen- 
sive attitude  so  long  or  carried  tlie  defense  so  far  that  she 
should,  under  the  circumstances,  be  held  barred  on  that  ground 
from  maintaining  her  bill.  *Tliis  bill  is  not  a  strict  bill  of 
interpleader.  In  such  a  bill  the  complainant  must  be  a  simple 
stakeholder,  and  must  admit  the  whole  sum  constituting  the 
fund  to  wiiich  the  conflicting  claims  are  made  to  be  due,  and 
make  no  claim,  and  assert  no  interest  in  it,  and  seek  no  relief 
by  the  bill  other  than  to  be  no  further  vexed  by  the  conflict- 
ing claimants,  and  it  must  be  shown  that  the  claimants  both 
seek  the  same  thing  or  fund.     Story's  Eq.  PI.  Sacs.  292,  293.    1 

But  there  is  a  remedy  by  bill  in  the  nature  of  a  bill  of 
interpleader  in  cases  where  the  plaintiff  claims  for  himself 
some  interest  or  has  some  right  related  to  the  subject-matter 
in  question  which  entitles  him  to  a  particular  relief,  or  where 
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he  does  not  admit  the  whole  of  defendants'  claim,  or  the 
defendants  claim  different  amonntsv  2  Dan.  Ch.  P.  1571. 

In  Mohawk  &  Hudson  R,  R.  Co.  v.  Clute,  4  Paige,  384, 
where  two  different  tax  collectors  were  seeking  a  tax  of  a 
different  amount  upon  the  same  property,  and  where  only  one 
tax  was  justly  due,  the  bill  was  retained  as  being  a  bill  in  the 
nature  of  a  bill  of  interpleader  to  ascertain  which  of  the 
claimants  has  the  legal  right  to  collect  the  tax,  and  the  case 
was  likened  to  the  case  in  Gill  Eq.  Rep.  4,  where  one  who  was 
entitled  to  the  equity  of  redemption  in  land  filed  a  bill  in  the 
nature  of  a  bill  of  interpleader  against  two  conflicting  claim- 
antsof  a  fund,  the  amount  of  which  was  a  lien  on  the  premises. 
See  also  Dorn  v.  Fox,  61  N.  Y.  264.  In  Badeau  v.  Rogers,  2 
Paige,  209,  a  complainant  was  allowed  to  file  his  interpleader  to 
redeem  from  a  mortgage  where  there  were  conflicting  claim- 
ants to  the  proceeds,  and  where  a  bill  to  foreclose  tjie  mort- 
gige  had  been  flled  by  one  of  the  claimants.  I  am  of 
opinion  that  the  allegations  in  this  bill,  although  it  is  in  some 
respects  inartificially  drawn,  entitle  appellee  to  maintain  it  as 
a  bill  in  the  nature  of  a  bill  of  interpleader.  It  appears  that 
there  are  two  different  claimants  who  havesuits  pending  against 
appellee  claiming  the  sam3  fund — the  purchase  money  which 
remains  unpaid  on  appellee's  lot;  that  one  of  them  claims  the 
whole  of  the  said  money,  $1,500,  with  all  accrued  interest 
thereon, and  the  other  claims  $1,250  of  said  money  with  interest 
on  said  amount  from  a  stated  date.  That  one  of  the  claimants 
insists  tliat  the  debt  is  due  because  of  a  default  in  the  payment 
of  interest,  and  seeks  to  foreclose  the  mortgage  on  appellee's 
property  and  sell  it,  and  that  the  interest  was  not  paid  because 
the  other  claimant  had  flled  a  bill  claiming  it,  and  forbidding 
its  payment;  that  neither  of  said  claimants  had  made  the 
other  a  party  in  their  respective  bills  and  that  appellee  is 
ignorant  of  the  claimants'  respective  rights,  and  can  not  decide 
between  them  and  pay  the  one  without  incurring  the  risk  of 
being  finally  obliged  to  pay  the  other.  She  seeks  relief  also 
in  that  she  wishes  not  to  be  compelled  to  pay  the  money 
until  it  is  due  by  the  terms  of  her  note,  and  hence  she  was 
not  at  the  filing  of  the  bill  an  indifferent  stakeholder,  ready 
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to  pay  the  whole  disputed    fund  into  court     She  could  not 
do  that  without  sacrificing  her  own  rights,  nor  could  she  per- 
sist in  refusing  to  do  so  with  safety,  if  Mrs.  Humble's  claim 
to  the  fund  can  not  be  sustained.     Tliere  are  peculiar  features 
in  this  case  not  found  in  other  cases,  but  it  seems  to  me  to 
present  stronger  gi*ounds  for  equitable  relief  than  many  cases 
in  which  such  relief  has  been  granted.     The  rules  of  courts 
of  equity  in  granting  relief  are  flexible.     That  no  adjudged 
case  is  found  presenting  precisely  the  same  ground  for  relief, 
is  no  reason  for  refusing  a  remedy  in  a  given  case.     The  case 
is  analogous  to  many  of  the  cases  which  have  been  cited,  and 
in  my  opinion  comes  within  well  settled  equitable  principles. 
The  appellee  was  not  bound  to  take  the  hazard  of  an  adverse 
decision  in  either  one  of  the  suits,  and  should  not  be  vexed  by 
the  defense  of  both  of  tliem,  and  has  the  right  to  compel 
adverse  claimants  to  interplead,  and  relieve  her  from  the  har- 
den that  would  otherwise  be  imposed  upon  her.     Before  the 
order  appealed  from  was  entered  she  had  i)aid  into   court  the 
interest  that  was  due  upon  the  note,  on  a  bill   similar  to 
this  bill,  which   had   been   filed   in   that  court  as  a  cross- 
bill  in  the   foreclosure  suit,  and  which  same  cross-bill  wa^ 
dismissed  because  of  the  pendency  of  this  one.     The  inter- 
est so  paid  into  the  Superior  Court  is  directed  by  this  order 
to  be  paid  into  the  Circuit  Court,  and  as  all  that  in  fact 
remained  to  be  done  to  have  it  in  court  was  to  transfer  it  from 
the  treasury  of  one  court  to  another,  appellee  was,  in  oor 
opinion,  entitled  to  the  order  restraining  appellant  from  fore- 
closing the  mortgage  on  her  lot  for  a  failure  to  pay  the  whole 
debt,  which  was  not  then  due,  unless  Mrs.  Bumble's  claim  to 
the  fund  is  baseless  as  against  appellant.     As  the  whole  amonnt 
of  the  indebtedness  has  now  become  due  by  efiSux  of  time,  it 
will  be  proper  for  the  court,  by  a  further  order,  to  require 
appellee  to  pay  the  whole  amount  of   principal  and  interest 
Jnto  court,  on  terms  as  to  a  release  of  her  property  by  the 
trustee  that  the  chancellor  shall  deem  just.     There  is  a  tech- 
nical objection  to  this  bill  that  does  not  appear  to  have  been 
made  to  it  at  any  stage  of  the  contention,  and   which  is  not 
made  here,  but  which  we  notice — that  the  complainant,  if  fbe 
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IS  so  advised,  may  bo  amend  as  to  bring  her  case  into  conform- 
ity with  chancery  practice.  Interpleader  is  an  original  bill, 
and  is  not  the  proper  subject  of  a  cross-bill.  The  bill  in  this 
case  contains  all  that  would  be  necessary  in  an  original  bill, 
but  it  contains  more  and  is  nameJ  a  cross-bill.  For  the  pur- 
pose of  the  motion  and  on  this  review  the  bill  maybe  regarded 
as  an  original  bilL/:  Foss  v.  First  Nat.  Bank  of  Denver,  1 
McCrary,  474,  4^. 

It  has  been  suggested  that  the  order  appealed  from  should 
be  reversed,  for  the  reason  that  appellee  could  obtain  the  relief 
sought  by  petting  up  Mrs.  Humble's  claim  in  her  answer  to  the 
Curtis  foreclosure  suit,  and  reqniring  Mrs.  Humble  to  be  made 
a  party  defendant  to  said  suit,  and  on  the  first  hearing  of  the 
case  in  this  court  an  opinion  was  filed  reversing  the  injunction 
order  on  tliat  ground.  It  was  said  to  be  the  aim  of  a  couH  of 
equity  to  do  complete  justice  by  settling  the  rights  of  all  per- 
sons interested  in  the  subject-matter  of  the  suit,  so  that  those 
who  are  compelled  to  perfoi-m  tlie  decree  may  do  so  safely; 
and*  that  if  appellant  made  Humble  a  defendant,  or  if  Humble 
made  appellant  a  defendant,  a  decree  in  either  suit  would  be 
a  protection  to  appellee  against  further  claims  by  either  party; 
therefore  the  order  for  injunction  was  wrong,  because  there 
is  no  need  of  it. 

I  express  no  opinion  as  to  whether  Mrs.  Humble  would  be 
held  to  be  a  necessary  party  to  the  Curtis  foreclosure  suit, 
because,  as  it  seems  to  me,  no  such  question  is  presented  by 
this  record,  and  it  will  be  time  enough  to  decide  that  point 
when  a  record  is  before  us  on  which  it  arises.  It  can  not  be 
'suggested  here  to  defeat  this  interpleader.  The  doctrine  that 
an  injunction  should  only  be  granted  where  positive  injury  is 
made  to  appear,  has  no  application  to  the  order  restraining  a 
defendant  in  an  interpleader  from  the  further  prosecution  of 
an  action  against  the  complainant. 

An  injunction  or  restraining  order  in  such  a  case  is  but  an 
incident  of  the  principal  order  that  the  defendants  interplead. 
Whether  the  complainant  lias  stated  a  case  which  compels  the 
defendants  to  interplead,  is  the  main  question.  The  defend- 
ants may  interplead  without  being  enjoined,  but  where  an 
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action  is  already  pending  it  is  nsnal  to  restrain  the  inrthaT 
prosecution  of  it  on  the  fnnd  being  paid  into  court.  ^TThe 
right  to  lilc  an  interpleader  can  not  be  defeated  bj  the  sug- 
gestion tliat  if  the  party  pursued  some  other  course  no  injunc- 
tion would  be  necessary.  That  would  niake  the  right  to  an 
equitable  remedy  depend  on  the  propriety  of  granting  relief 
that  is  merely  auxiliary  to  the  main  relief  sought.  Where 
the  bill  contains  equity,  and  a  restraining  order  is  applied  for, 
the  question  is  whether  such  order  is  necessary  to  the  attain- 
ment of  the  complete  relief  sought — not  whether,  if  the  com- 
plainant had  elected  to  s6ek  some  other  or  different  relief, 
no  such  order  would  be  needed.  A  bill  can  not  be  dismissed 
for  want  of  equity  because  an  injunction  may  be  necessary, 
which,  if  the  complainant  had  not  presented  the  equity  con- 
tained in  his  bill,  need  not  haye  been  issued^^ 

The  doctrine  of  parties  that  is  contended  tor,  would  be  just 
as  effectual  to  dismiss  a  bill  of  interpleader  where  no  injunc- 
tion issued  as  where  such  an  ordor  was  necessary;  indeed,  if 
the  doctrine  is  sound,  it  would  be  a  good  ground  of  demurrer 
to  a  bill  of  interpleader  in  all  cases  where  a  suit  in  chancery 
had  been  commenced  by  one  of  the  defendants  to  the  bill. 
Such  a  doctrine  would  indeed  be  a  novelty  in  equity  jurispru- 
dence. No  case  is  to  be  found  which  sustains  such  a  view, 
but  many  are  inconsistent  with  it,  and  some,  as  will  be  seen, 
hold  a  doctrine  directly  contrary.  Interpleader  is  an  old  head 
of  equity  jurisj)rudence,  and  such  bills  seem  to  have  been  filed 
as  well  where  suits  in  equity  were  pending  to  which  the  con- 
flicting claimant  might  have  been  made  a  party,  as  where 
actions  at  law  had  been  brought  In  Birch  v.  Corbin,  1  Cox* 
Jl.  144,  a  bank  which  held  certain  funds  and  was  made  defend- 
ant in  a  bill  filed  by  a  claimant  of  the  funds,  moved  the  court 
for  a  rule  on  the  complainant  in  the  bill  to  show  cause  why 
he  had  not  brought  the  cause  to  a  hearing  or  enjoined  otiier 
claimants  to  the  fund  from  proceeding  against  the  bank  in  an 
action  at  law;  the  court  said  it  was  impose iblo  for  the  bank 
to  have  the  relief,  but  as  the  bank  was  a  stakeholder,  it  might 
file  its  bill  of  interpleader;  however,  to  get  the  relief  sought,  it 
must  apply  as  a  plaintiff.   If  the  bank  could  protect  itself  by  sog- 
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gesting  that  other  parties  claimed,  and  that  they  should  have 
been  made  parties,  it  is  singular  that  the  chancellor  should  have 
driven  it  to  a  bill  of  interpleader.  In  Lowe  v.  Richardson, 
3  Mad.  277,  a  bill  of  interpleader  was  filed  by  a  captain 
against  the  consignee  and  a  person  who  claimed  against  the 
bill  of  lading,  but,  it  appearing  that  the  defendant  who  so 
claimed  had  filed  a  prior  claim  against  the  captain  and  the  con- 
signee, and  obtained  an  injunction  against  the  captain  restrain- 
ing him  from  delivering  the  cargo  to  the  consignee,  an 
injunction  on  the  interpleader  was  refused,  as  the  captain  was 
protected  by  the  former  suit,  and  his  bill  was  unnecessary. 
There,  it  will  be  noticed,  all  the  persons  in  interest  were 
before  the  court  as  parties.  This  case  is  cited  (in  Badeau 
V.  Rogers,  2  Paige,  209)  in  support  of  the  suggestion  by  the 
chancellor  that  a  bill  of  interpleader  was  unnecessary  in  that 
case,  because  suits  in  chancery  were  pending  in  which  the 
claimants  had  made^each  other  defendants,  and  to  which  the 
complainant  was  a  party,  and  in  which  he  might,  by  petition, 
have  had  the  same  relief.  These  cases  are  verv  far  from 
being  authorities  that  a  bill  of  interpleader  will  not  be  allowed 
when,  by  bringing  in  a  new  party,  it  could  be  avoided;  they 
go  rather  upon  the  principle  that,  where  a  suit  is  pending 
between  all  the  parties,  full  relief  will  be  given  there  to  all, 
and  resort  to  another  suit  is  unnecessary.  But  there  are  a 
number  of  cases  in  which  a  contrary  doctrine  has  been  dis- 
tinctly held,  and  where  a  right  to  file  an  interpleader  has  been 
sustained  when  a  bill  was  already  pending  in  which  all  the 
parties  were  in  court,  and  injunctions  have  in  such  cases  issued 
*in  the  interpleader  suit  to  restrain  proceedings  in  the  prior 
suit  See  Warrington  v.  "Wheatstone,  1  Jac.  203,  where  one 
injunction  went  to  restrain  an  action  at  law  by  one  claimant, 
and  another  to  restrain  a  bill  in  chancery  by  another.  Also 
Morgan  v.  Marsack,  2  Mer.  107,  and  Crawford  v.  Fisher,  10 
Sim»  479,  If  the  doctrine  under  consideration  was  known  to 
equity  practice,  the  question  arises,  why,  in  these  cases,  which 
were  well  considered,  it  was  not  directed  that  the  claimant  in 
the  action  at  law  be  made  a  party  to  the  suit  of  the  claimants 
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in  equity,  bo  that  the  holder  of  the  fnnd  might  be  protected, 
and  the  interpleader  made  unneceBsary. 

In  Prudential  Ins.  Co.  v.  Thomas,  L.  R,  3  Ch.  App.,  the 
precise  point  is,  in  effect,  decided.  There  one  Thomas  filed  a 
bill  against  the  company,  claiming  certain  insurance  money. 
A  Mrs.  Black  also  claimed  the  fund,  but  siie  was  not  made  a 
party  to  Thomas'  suit.  The  company  filed  its  interpleader,  and 
obtained  an  injunction  restraining  Thomas  from  proceeding  in 
liis  suit.  A  motion  was  made  to  di«?solve  the  injunction,  and 
the  court  in  deciding  the  case  said:  *'One  of  the  claimants 
was  proceeding  in  ccjnity  to  enforce  payment,  and  the  other 
was  declarin:;  that  she  would  hold  the  company  responsible 
if  they  paid  that  claimant;  and  it  appears  to  me  that  there 
was  a  reason  why  the  company  should  force  them  to  inter- 
plead. If  Thomas  had  proceeded  at  law,  it  would  not  have 
been  in  his  power  to  have  made  Mrs.  Black  a  party  to  the 
litigation,  but  having  determined  to  come  into  a  court  of 
equity,  nothing  would  have  been  easier  for  him  than  to  have 
made  her  a  party.  He  knew  that  she  was  a  person  claiming; 
he  knew  that  the  only  reason  tlie  company  alleged  for  not 
paying  was,  that  she  was  making  an  adverse  claim,  and  there- 
fore a  honafide  litigation  by  him  ought  to  have  included  Mrs. 
Blaek  as  a  party  to  this  suit.  Certainly^  the  existence  of  that 
suit  did  not  stand  in  the  way  of  the  plaintiff^  s  filing  a  bill  of 
interpleader, ^^  Clearly,  if  the  right  to  make  Mrs.  Black  a 
party  to  Thomas'  suit  would  bar  the  company's  right  to  an 
interpleader,  here  was  an  opportunity  for  the  application  of 
such  a  rule. 

Tlie  right  to  file  a  bill  of  interpleader  has  been  recognized 
in  New  York,  where,  under  the  code,  the  court  might  in  its 
discretion,  direct  that  all  parties  in  interest  should  be  made 
parties  in  the  pending  actions. 

It  is  said  by  the  Court  of  Appeals,  that  the  only  remedy 
strictly  of  right  to  a  party  sued  by  one  of  several  claimants  of 
the  same  debt  or  duty,  who  claims  no  interest  himself,  and 
knows  not  which  to  pay,  is  by  an  action  in  the  nature  of  a  bill 
of  interpleader,  and  that  the  party  was  not  bound  to  apply  to 
the  court  to  exercise  the  discretion  given  by  the  code  to  bring 
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in  as  defeudants  to  a  pending  suit  all  other  claimants.  Bary 
V.  Matual  Life  Ins.  Co.,  53  K  Y.  636;  Wood  v.  Swift,  81 
N.  Y.  31;  N.  Y.  &  H.  R.  R  R  Co.  v.  Haws,  66  N.  Y.  175, 
reversing  a  decision  of  general  term,  dismissing  the  inter- 
pleader on  the  ground  that  the  plaintiff  might  have  made 
one  of  the  claimants  a  party  to  the  other  claimant's  suit. 

It  is  said  in  some  of  the  cases,  the  tiling  of  bills  of  inter- 
pleader is  not  to  be  encouraged.  Chancellor  Walworth  says, 
in  Bedell  v.  Hoffman,  2  Paige,  201,  that  they  "  should  never  be 
brought  except  in  cases  where  the  complainant  can  in  no 
other  way  protect  himself  from  an  unjust  litigation,  in  which 
he  has  no  interest"  But  by  this  the  court  did  not  mean  to 
say  that  such  a  bill  should  not  be  filed  where  the  plaintiff  had 
another  equitable  remedy  open  to  him.  The  facts  of  the 
case  in  which  the  remark  was  made  explain  what  was  meant. 
The  defendants  were  actually  litigating  their  claims  when  the 
interpleader  bill  was  filed;  the  complainant  was  in  possession, 
and  neither  party  had  commenced  any  proceedings  against 
him.     He  really  did  not  need  to  resort  to  the  court  at  all. 

Tlie  doctrine  of  the  parties,  as  well  as  the  doctrine  of  inter- 
pleader, is  a  doctrine  of  equity.  A  defendant  may  have  an 
equitable  right  to  have  new  parties  made  in  a  suit  against  him, 
and  may  at  the  same  time  have  the  right  to  file  an  interpleader, 
but  there  is  no  rule  which  requires  him  to  choose  one  remedy 
in  equity  instead  of  another.  If  he  has  a  remedy  at  law,  he 
can  not  come  into  equity,  but  he  can  not  be  driven  from  one 
remedy  in  equity  because  he  may  have  another  equitable  rem- 
edy which  may  bo  regarded  as  more  convenient  or  less  trouble- 
some to  pursue.  This  is  well  illustrated  in  the  Board  of  Edu- 
cation V.  Scoville,  13  Kan.  17.  There  a  bill  in  the  nature  of 
a  bill  of  interpleader  was  filed,  and  the  express  objection  was 
taken  that  it  was  unnecessary,  as  the  conflicting  claimants 
could  be  made  parties  to  a  pending  action  and  the  rights  of 
all  parties  determined,  and  the  plaintiff  protected  by  the  judg- 
ment But  the  court  said,  in  overruling  the  point,  "There 
never  has  been  any  rule  in  equity  that  we  are  aware  of 
requiring  a  party  to  resort  to  one  equitable  remedy  in  prefer 
ence  to  some  other  equitable  remedy,  where  the  two  remedies 
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are  equally  applicable  to  the  facts  constituting  the  cause  of 
action  or  defense,  and  where  both  are  equally  available  to  the 
parties;  and  we  tliink  no  such  rule  has  ever  existed."  It  is 
useless  to  extend  the  argument  further.  On  both  principle 
and  authority  it  seems  to  lue  clear  that  appellee  can  not  bo 
defeated  in  her  interpleader  by  tlio  suggestion  that  she  could 
have  protected  herself  by  seeking  to  have  the  claimants  made 
defendants  in  each  other's  suits. 

It  follows  from  what  has  been  said  that  the  order  appealed 
from  must  be  affirmed. 

Gaknktt,  J.  I  concur  in  the  opinion  of  Mr.  Justice 
Moran.  At  the  same  time,  I  think  Mrs.  Williams  was  enti- 
tled to  the  remedy  suggested  in  the  opinion  of  the  presiding 
justice,  had  she  insisted  upon  that  course. 

Gary,  P.  J.,  dissenting.  To  discuss  all  the  questions  suor- 
gested  by  this  record,  would  require  almost  a  complete 
treatise  on  pleading  and  practice  in  chancery. 

In  1885  the  appellee  took  a  conveyance  of  a  lot,  and 
assumed  to,  pay  an  incumbrance  on  it,  created  by  her  grantor, 
of  $1,500.  The  appellant  bought  that  incumbrance  and  now 
holds  it.  In  Se|)tember  of  the  same  year,  Margaret  A. 
Humble,  a  former  owner  of  the  lot,  filed  her  bill  in  the  Cir- 
cuit Court  claiming  that  she  had  been  defrauded  in  the  sale 
of  the  lot,  by  the  persons  from  whom  the  appellee  derived 
her  title  to  the  extent  of  $1,250,  and  asking  to  be  subrogated 
to  that  extent,  to  the  lien  of  the  incumbrance. 

In  January,  1838,  the  appellant  tiled  her  bill  in  the  Supe- 
rior Court,  to  foreclose  the  incumbrance.  Humble  did  not 
make  appellant  defendant  to  her  bill,  nor  did  the  appellant 
make  Humble  a  defendant  to  hers.  Probably  neither  of 
them  knew  of  the  claim  of  the  other.  To  the  bill  of  Hnrablo 
the  appellee  answered  in  January,  1886,  but  said  nothing  of 
the  appellant's  and  probably  did  not  then  know  that  the  latter 
held  the  incumbrance.  March  3, 1888,  the  appellee  answered 
the  bill  of  the  appellant,  and  among  other  things  stated  tlie 
pendency  of  the  suit  of  Humble  in  the  Circuit  Court,  and  the 
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claim  she  mado.  Jaly  2,  1889,  the  appellee  filed  in  the 
Hamble  suit  in  the  Circuit  Court,  her  amended  cross-bill, 
making  the  appellant  a  defendant  thereto,  setting  forth  the 
pendency  of  the  two  suits,  and  the  claims  made  by  the 
respective  complainants,  praying  that  they  might  be  required 
to  interplead  and  settle  their  claims  between  themselves,  and 
for  a  perpetual  injunction  against  the  appellants  from  prose- 
cuting the  pending  or  any  other  suit  to  foreclose. 

The  Circuit  Court  ordered  an  injunction  until  further  order, 
and  from  that  order  this  appeal  is  brought. 

The  counsel  for  the  respective  parties  have  made  lengthy 
arguments,  and  cited  many  authorities  to  show,  on  the  side  of 
the  appellant,  that  this  cross-bill  is  a  bill  of  interpleader,  and 
as  such  not  sustainable  and,  on  the  side  of  the  appellee,  that  it 
is  not  a  bill  of  interpleader  proper,  but  in  the  nature  of  one, 
and  as  such  is  sustainable. 

There  is  no  final  decree,  and  the  case  is  here  only  under  the 
special  statute  of  June  14, 1887,  allowing  appeals  from  inter- 
locutory orders  granting  injunctions.  Of  the  merits  generally, 
except  so  far  as  incidental,  probably  only  so  far  as  necessary 
to  the  inquiry  whether  the  injunction  was  properly  granted, 
this  court,  at  the  present  stage,  has  no  jurisdiction. 

As  the  Circuit  Court  on  a  final  hearing  would  not  be  bound 
by  the  opinion  it  held  on  granting  an  interlocutory  injunction, 
it  can  hardly  be  the  law  that  an  erroneous  opinion  of  this  court, 
if  given,  aflirming  an  order  erroneously  granting  an  injunction, 
would  be  the  law  of  the  case  on  a  subsequent  appeal  from  a 
final  decree  on  the  merits.  I  shall  therefore  avoid,  as  far  as 
may  be,  any  consideration  of  the  general  subject  of  bills  of 
interpleader,  and  confine  myself,  as  closely  as  I  can,  to  what 
incidentally  affects  the  order  which  is  the  subject  of  this 
appeal. 

Now,  it  is  a  general  rule  that  if  the  party  has  another  ample 
remedy,  and  does  not  need  the  aid  of  the  court  by  a  bill  of 
interpleader  for  his  protection,  he  should  avail  himself  of  that 
remedy.  This  principle  was  applied  to  the  extent  of  depriving 
the  complainant  in  such  a  bill  of  his  costs,  in  Bedell  v.  Hofi^man, 
5  Paige,  196,  the  adverse  claimants  being  already  in  litigation 
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with  each  other  in  another  suit.  And  Badeaa  v.  Eogers, 
Ibid.  209,  is  similar.  This  rule  received  the  sanction— 
but  apparently  without  any  application  to  the  case — of  the 
Supreme  Court  of  Rhode  Island  in  Greene  v.  Mnmford,  4  R 
I.  313.  It  was  applied  in  McDonald  v.  Allen,  37  Wis.  108, 
to  a  bill  by  a  sheriff  holding  money  collected  on  execution,  filed 
against  the  plaintiff  in  the  execution,  and  other  creditors  of 
the  defendant  therein,  they  claiming  that  the  judgment  and 
execution  were  fraudulent.  The  sheriff  had  his  remedy  by 
paying  the  money  into  court,  and  leaving  the  disposition  of  it 
to  the  court.  That  he  can  thus  protect  himself  see  Warmoll 
V.  Young,  5  Barn.  &  C.  660. 

The  rule  was  applied,  without  being  stated,  in  Sablicich 
V.  Russell,  L.  R.,  2  Eq.  441,  to  proceedings  in  admiralty,  upon 
the  ground  that  '^  inasmuch  as  two  persons  can  not  succeed 
against  the  ship  in  respect  of  the  same  subject-matter,  it  may 
be  supposed  that  the  court  of  admiralty  will  do  complete  jus- 
tice between  the  parties."  The  case  of  Shaw  v.  Chester,  2 
Edw.  Chy.  405,  is  very  emphatic  in  the  same  direction.  Tlie 
appellee  here  had  anotlier  and  simpler  remedy  than  filing  a 
bill  for  protection  against  a  double  claim,  and  because  she  had 
that  simpler  remedy,  and  had  no  need  of  an  injunction,  it  is 
wrong. 

"  Substantial  and  positive  injury  must  always  be  made  to 
appear  to  the  satisfaction  of  a  court  of  equity  before  it  will 
grant  an  injunction."     1  High  on  Injunctions,  Sec.  9. 

So  that  here  is  the  double  ground  of  error  in  the  order: 
first,  it  is  based  u])on  a  bill  that  should  not  have  been  filed 
because  the  ap])ellee  had  another  ample  remedy;  and  because 
she  did  not  need  an  injunction  for  her  protection.  What  was 
that  other  ample  remedy? 

By  her  answer  in  the  Superior  Court,  the  appellee  imposed 
upon  the  appellant  the  alternative  to  make  Humble  a  defend- 
ant there,  or  suHer  the  bill  to  be  dismissed.  A  supplemen- 
tary answer  in  the  Circuit  Court  would  have  the  same  effect 
in  that  court.  Herrington  v.  Hubbard,  1  Scam.  669;  Shields 
V.  Barrow,  17  How.  (CT.  S.)  130. 

^'  It  is  the  constant  aim  of  courts  of  equity  to  do  complete 


First  District — March  Term,  1889.        535 

^ — ■ * -  -      -  _  -    ■  — ■     _         ■        ^^ 

Curtis  V.  Willinins. 

justice,  by  deciding  upon  and  settling  tlie.rights  of  all  persons 
interested  in  the  subject-matter  of  the  suit,  so  that  tlie  per- 
formance of  the  decree  of  the  court  may  be  perfectly  safe  for 
those  who  are  compelled  to  obey  it."  Story's  Eq.Pl.  Sec.  72; 
to  the  same  eflfect  1  Dan.  Chy.  190. 

The  principle  has  been  so  often  declared  by  the  Supreme 
Court: of  this  State,  from  Gilham  &  Cairns  Breese,  164, 
down,  that  it  would  be  affectation  to  cite  cases.  If  appellant 
made  Humble  a  defendant,  or  if  Humble  made  appellant  a 
defendant,  then  a  decree  in  either  suit  to  which  both  appel- 
lant and  Humble  w  ere  parties,  would  be  a  protection  to  tlio 
appellee  against  further  claims  of  both  of  them,  and  a  decree 
safe  for  iier  to  perform. 

The  great  multitude  of  cases  cited  by  the  counsel  of  the 
appellant,  that  in  foreclosure  suits,  holders  of  estates  or  inter- 
ests in,  or  claims  upon,  the  lands,  adverse  or  paramount  to 
the  estate  accruing  under  the  mortgage,  need  not  be  made 
parties,  have  no  application  to  this  case. 

Humble  claims  nothing  in  the  land.  She  admits  the  title 
of  Williams  to  it;  admits  that  the  land  is  beyond  her  reach, 
but  says  that  this  unpaid  mortgage  upon  it,  is  a  fund  into 
which  property  of  which  she  was  defrauded,  has  been  con- 
verted, and  to  the  benefit  of  which,  principles  of  equity  give 
her  a  title.  Whether,  assuming  the  facts  to  be  as  she  alleges, 
she  could  have  the  relief  she  asks,  would  be  one  of  the  appro- 
priate topics  of  the  treatise  to  which  I  alluded  in  the  first 
sentence  of  this  opinion.  Ko  declarations  made  in  a  suit  to 
which  she  is  not  a  party  will  cut  her  off  from  that  relief,  or 
protect  Williams  against  it,  if  she  is  entitled  to  it,  and  with- 
out giving  her  an  opportunity  to  be  heard,  no  court  can 
say  that  she  may  not  be  so  entitled.  Trigg  v.  Hitz,  17  Abb. 
Pr.  436. 

The  only  case  cited  to  oppose  this  view  is  Harrison  v.  Pike 
48  Miss.  46,  in  which  the  court  held  that  on  the  showing  made 
by  the  defendant  the  absent  party  had  no  claim. 

The  court  did  not  deny  the  general  rule,  but  said  if  the 
things  alleged  were  proper  to  be  adjudicated  in  that  suit,  the 
defendant  should  have  made  the  absent  party  a  party  to  the 
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cross-bill,  or  put  the  complainant  under  a  rule  to  do  so.     

v.  Walford,  4  Russ.  372,  is  similar  in  principle.  If  the  want 
of  all  necessary  parties  does  not  appear  on  the  face  of  the 
bill,  it  may  be  shown  by  answer.  Herrington  v.  Hubbard, 
1  Scam.  569;  Prentice  v.  Kimball,  19  III.  320;  Lietze  v. 
Clabaugh,  59  III.  136;  Hopkins  v.  Roseclaire,  72  111.  373; 
Gerard  v.  Bates,  124  111.  150;  Augustine  v.  Doud,  1  III.  App. 
5S8;  Story's  Eq.  PI.  Sees.  236-541. 

The  complainant  may  probably  take  issue  upon  the  ans^?e^, 
instead  of  amending  by  making  the  absent  party  defendant, 
but  then,  at  the  hearing,  if  it  appear  that  he  ought  to  hare 
amended  regularly,  the  bill  would  be  dismissed  with  costs,  and 
leave  to  amend  at  that  stage  denied.  Van  Epps  v.  Van  Deu- 
sen,  4  Paige,  64;  Lord  v.  Underdunck,  1  Sand.  Ch.  46.  There 
can  be  no  foreclosure  unless  the  parties  entitled  to  the  whole 
mortgage  money  are  before  the  court  Palmer  v.  Carlisle,  1 
Eng.  Ch.,  1  S.  &  S.  423.  And  if  there  be  an  adverse  claimant 
to  the  money,  he  must  be  made  a  party.  Fowler  v.  Doyle, 
16  la.  534.  The  same  principle  is  recognized  in  Sec.  11  of 
the  Garnishment  Act,  and  was  before  that  act  applied  to 
gafrnishments  in  Born  v.  Staaden,  24  III.  320.  Therefore,  as 
the  appellant  could  not  carry  on  her  suit  without  making 
Humble  defendant,  after  the  answer  of  the  appellee  had 
shown  the  interest  of  Humble,  the  injunction  was  needless, 
and  the  order  granting  it  erroneous,  and  that  order  ought 
to  be  reversed  and  the  cause  reuianded,  in  my  opinion,  but 
the  majority  of  the  court  is  against  me. 

After  all,  however,  practically  as  to  this  case,  it  is  only  a 
question  of  costs.  From  the  judgment  of  this  court,  in  this 
class  of  cases,  there  is  no  appeal,  and  the  appellee,  if  the  opin- 
ion of  the  court  or  this  be  followed,  will  be  protected  against 
the  double  claim. 
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David  H,  Roblin 

V. 

Levi  W.  Yaggy. 

Practice — Bill  of  Exceptions — Amendment — Filing  qf— Review  on  Ap- 
peal— Failure  to  Except, 

1.  An  amendment  to  a  bill  of  exceptions  made  solely  on  the  recollec- 
tion of  the  trial  judge  and  filed  after  the  end  of  the  term  and  after  the 
time  allowed  for  filing  exceptions,  is  void. 

2.  Where  a  case  is  tried  by  the  court  and  the  bill  of  exceptions  shows  no 
exception  to  the  finding  or  the  judgment,  no  motion  for  a  new  trial,  no 
submission  of  any  proposition  of  law  to  the  court,  and  no  exceptions  to  the 
rulings  on  evidence,  there  is  no  question  for  review  on  appeal. 

[Opinion  filed  April  21, 1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
JoHii  P.  Altgeld,  Judge,  presiding. 

Messrs.  Abbott  &  Baker,  for  appellant 

Messrs.  W.  C.  Goudy,  James  E.  Muneob  and  Ira  J.  Geer, 
for  appellee. 

Garnett,  J.  Tlie  motion  of  appellee  to  strike  from  the 
files  the  supplemental  transcript  of  record  filed  in  this  cause 
on  March  24,  1890,  must  be  sustained.  The  only  thing 
therein  which  could  be  of  benefit  to  appellant  is  what  pur- 
ports to  be  an  amendment  to  the  bill  of  exceptions,  the  same 
being  signed  and  sealed  by  the  trial  judge  on  March  22,  1890. 
The  judgment  was  rendered  December  6,  1889,  twenty  days 
being  then  given  by  order  of  court  to  file  bill  of  exceptions, 
and  the  time  was  afterward  extended  fifteen  days.  Hence 
the  amendment  was  filed  long  after  the  time  specified  and 
after  the  term  had  elapsed  when  the  court  had  control  of  its 
records,  and  as  it  affirmatively  appears  that  the  amendment  was 
made  solely  upon  the  recollection  of  the  trial  judge,  his  action 
in  making  the  amendment  was  unautiiorized  and  void.  In  re 
Annie  Barnes,  27  111.  App.  151. 
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The  canse  was  tried  by  agreement  before  the  court  without 
a  jury.  The  original  bill  of  exceptions  does  not  show  any 
exception  to  the  finding  of  the  court,  or  that  there  was  a 
motion  for  a  new  trial,  or  any  proposition  of  law  submitted  to 
the  judge,  or  any  exceptions  to  the  judgment,  and  as  no  ques- 
tion is  presented  as  to  the  rulings  of  the  court  in  admitting  or 
excluding  evidence,  there  is  no  question  which  this  court  is 
required  to  review.     Gould  v.  Howe,  127  111.  151. 

But  on  the  merits  of  the  case  we  are  of  opinion  appellant 
failed  to  make  out  a  case  of  recovery  against  Yaggy. 

The  judgment  is  affirmed. 

Judgment  offi^rmedL 


Edwin  S.  Douglas,  Impleaded,  etc., 

V. 


oe      efts 

68  m  Canute  R.  Matson,  for  use,  etc. 

Praefiee — Waiver  qf  Beplication — Allowing  New  Plea  at  Trial— Re* 
plevin. 

1.  Goinf?  to  trial  without  an  issue  being  made  up  on  one  of  the  pleas  is 
a  waiver  of  the  formal  issue  thereon. 

2.  The  refusal  to  allow  a  new  plea  to  be  filed  at  the  trial  can  not  be 
assig^ned  as  error  in  tbe  absence  of  any  showing  as  to  the  grounds  of  the 
lequest. 


[Opinion  filed  April  21,  1890.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Albion  Cate,  for  plaintiff  in  error. 

Mr.  B.  M.  Shaffneb,  for  defendant  in  error. 

MoRAN,  J.  This  was  an  action  of  debt  on  a  replevin  bond. 
The  declaration  is  in  the  usual  form,  and  assigns  as  breaches 
that  the  plaintiff  in  the  replevin  did  not  prosecute  his  action 
with  effect,  and  although  the  court  awarded  a  return  of  the 
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goods  and  chattels  replevied  to  the  defendant,  in  the  replevin, 
the  said  plaintiff  in  replevin  did  not  make  a  return  of  tlie  said 
goods  and  chattels  or  any  part  thereof.  The  defendant, 
Douglas,  filed  a  plea  of  non  est  factum  and  a  special  plea 
aveiTing  that  the  merits  of  the  replevin  suit  had  not  been 
tried,  that  the  title  and  right  of  possession  of  the  goods  and 
chattels  was  in  the  replevin  plaintiff  at  the  time  of  the 
replevin  suit  and  since,  etc. 

The  parties  went  to  trial  without  a  replication  being  filed 
to  this  plea.  It  is  contended  that  the  failure  to  file  a  rep- 
lication was  to  admit  the  facts  alleged  in  the  said  special  ])lea. 
It  has  long  been  settled  in  this  State  that  proceeding  to  trial 
without  an  issue  being  made  up  on  one  of  the  pleas,  is  con- 
sidered as  a  waiver  of  the  formal  issue,  and  the  trial  proceeds 
as  though  the  issue  on  such  plea  was  in  fact  formally  tendered. 
Boss  et  al.  v.  Roddick,  1  Scam.  73;  Kelsey  v.  Lamb,  21  111. 
559;  Strohm  v.  Hayes,  70  111.  41. 

On  the  trial  plaintiff  did  not  show  that  a  judgment  of 
retomo  had  been  rendered  in  his  favor  in  the  replevin  suit, 
and  the  court  held  that  he  need  not  do  so,  as  the  allegation 
in  the  declaration  that  there  was  such  judgment  was  not  ti*a- 
versed  by  the  pleas,  and  was  therefore  admitted. 

Thereupon  defendant  asked  leave  to  file  a  plea  instanter, 
denying  that  any  judgment  for  retorno  had  been  rendered, 
but  the  court  refused  the  leave.  This  action  of  the  court  is 
assigned  as  error. 

Such  a  motion  is  always  addressed  to  the  discretiim  of  the 
court,  and  action  thereon  can  not,  as  a  rule,  bo  reviewed. 

If  it  were  proper  subject  of  review,  there  is  nothing  in  this 
record  to  show  what  were  the  grounds  on  which  the  court 
was  asked  to  grant  the  leave.  Where  a  party  asks  the  court 
for  a  favor,  he  should  present  some  reason  to  move  the  court 
to  grant  it,  and  if  there  is  no  showing,  it  is  impossible  for  a 
reviewing  court  to  say  that  the  court  erred  in  denying  the 
request. 

Every  presumption  is  in  favor  of  the  justice  of  the  court's 
action.  It  certainly  was  not  a  matter  of  course  to  allow  a 
new  plea  to  bo  filed  on  the  trial,  and  it  would  require  strong 
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circumstances  to  make  it  proper  for  the  court  to  allow  an  issue 
to  be  made  on  the  trial,  on  an  allegation  which  the  plaintiff, 
from  the  course  of  pleading,  was  entitled  to  regard  as  ad- 
mitted. Counsel  argues  that  this  allegation  was  not,  in  fact, 
admitted,  and  speaks  of  the  plea  of  nil  debet  as  if  such  a  plea 
were  on  file. 

No  such  plea  is  found  in  the  record.  If,  in  fact,  there  was 
such  a  plea  standing  in  the  case,  a  different  question  would  be 
presented. 

There  is  nothing  in  the  record  which  at  all  distinguishes 
this  case  from  the  case  of  Boyden  v.  Williams,  83  111.  App. 
477.  The  judgment  of  the  Superior  Court  is  correct  and 
must  be  affii-med. 

Judgment  affirmed. 


.  J.  Obermann  Brewing  Company 

William  D.  Adams  et  al. 


Eridepce — Conversation  through  Telephone — Letter — Secondary  Efi" 
dence — Notice — Sa  lea — Guaranty, 

1.  Evidence  of  a  conversation  by  telephone  between  plaintiif  and  some 
one  at  defendant's  place  of  budneKs,  is  not  atimissible  as  against  the  defend- 
ant, in  the  absence  of  proof  as  to  who  was  the  person  with  whom  plaintiff 
talked. 

2.  Secondary  evidence  of  a  letter  sent  to  the  opposite  party,  is  not 
admissible  where  no  notice  to  produce  the  letter  has  been  given. 

[Opinion  filed  April  21,  1890.] 

In  brrok  to  the  Superior  Court  of  Cook  County;  tlie 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Sidney  C.  Eastman  and  Bowen  W.  Sohumachbb, 
for  plaintiff  in  error. 
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Mr.  Geoeoe  W.  Plcmmeb,  for  defendants  in  error. 

Garnett,  J.  This  is  a  snit  in  assumpsit  by  appellees  foi 
the  price  of  Hqnoi-s  alleged  to  have  been  sold  by  them  to 
appellant.  From  the  judgment  in  plaintiflFs'  favor,  the  appel- 
lant brings  this  appeal.  The  circumstances  of  the  sale  of  the 
liquors  were  these :  About  May  12, 1886,  a  man  by  the  name 
of  O'Brien  went  to  appellees'  store  and  told  Albert  L.  Smith, 
one  of  the  firm  that  he  was  authorized  by  appellant  to  pur- 
chase a  stock  of  liquors  and  cigars  for  a  saloon,  which  appel- 
lant intended  to  open  for  him  at  194  Kandolph  street,  in 
Chicago,  and  at  the  same  time  presented  a  card  upon  which 
G.  J.  Obermann,  the  vice-president  of  appellant,  had  written  : 

"  Th.  O'Brien, is  fitting  up  a  saloon.  No.  194  Randolph;  we 
guarantee  payment  for  any  fixtures  or  work  done  for  the 
place,  ordered  by  him. 

*  "  J.  Obekmakn  Bkg.  Co." 

While  Smith  was  talking  to  O'Brien,  Tanner,  another  of  the 
appellees,  called  up  appellant  through  the  telephone.  On  the 
trial  in  the  Circuit  Court,  Tanner  was  permitted,  over  the 
objection  and  exception  of  appellant,  to  testify  to  the  conver- 
sation he  held  through  the  telephone  with  the  person  at  the 
other  end  of  the  wire,  and  Smith  was  allowed  to  testify  to 
what  Tanner  said  while  at  the  telephone.  Tanner  admitted 
lie  did  not  recognize  the  voice  of  the  person  who  spoke  to  him 
through  the  telephone,  as  he  never  knew  any  of  the  "  people '' 
before,  and  that  he  could  not  tell  whether  it  was  in  Obermann'g 
voice  or  not,  as  he  did  not  meet  him  until  some  months  after- 
ward. Smith  did  not  hear  the  voice  and  coi^eequently  could 
not  say  who  the  party  was.  Tanner  testified,  however,  that 
he  asked  throjigh  the  telephone  if  O'Brien  had  authority  to 
buy  goods  for  the  Obermann  Brewing  Company  for  their 
saloon  at  No.  194  Kandolph  street,  and  an  afiSrmative  answer 
was  given. 

O'Brien's  authority  to  purchase  the  goods  on  appellant's 
credit  was  the  very  point  in  issue.  Now,  the  admission  of  the 
evidence   went  to  the  merits  of  the  case,  and   was  clearly 
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error,  and  .  its  evil  effect  was  not  neutralized  b;   anything 
found  in  the  record. 

The  parties  in  charge  of  appellant's  office,  and  having  anthor- 
ity  to  speak  for  it  in  such  matters,  testified  that  tliey  received 
no  snch  communication  by  telephone,  and  denied  O'Brien's 
authority,  to  make  the  purchase  for  appellant  or  on  its  credit. 
For  aught  that  appears  the  inquiry  of  Tanner  may  have  been 
answered  by  a  teamster  or  laborer  who  then  happened  to  be 
in  appellant's  office,  but  having  no  right  whatever  to  answer 
questions  of  that  kind. 

Another'  error  assigned  by  appellant  is  the  refusal  of  the 
court  to  allow  it  to  introduce  secondary  evidence  of  the  con- 
tents of  a  letter  alleged  to  have  been  sent  by  it  to  appellees. 

Whether  the  letter  was  received  by  appellees  or  any  of  their 
firm  was  not  proved.  It  may  have  been  received,  and  if  it 
was,  notice  to  produce  it  should  have  been  given.  As  no 
such 'notice  was  served,  the  ruling  of  the  court  on  this  point 
was  right.  For  the  error  in  admission  of  improper  evidence 
the  judgment  is  reversed  and  the  canse  remanded. 

Heversed  and  remandedL 


GiLBEBT   B.  WaTKOUS  AND  NaNCY  M.  WaTBOUS 

V. 

Isaac  Da  vies. 

J^echanics*  Liens — Evidence — Quantum  Meruit. 

In  a  0uit  for  mechanic's  lien  where  the  mechanic  was  wrongfully  dis- 
char^d,  the  value  of  the  work  done  most  be  meaRured,  under  Section 
11  of  the  Lien  Act,  in  proportion  t-o  the  contract  price  of  the  whole  work. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  SuDerior  Conrt  of  Cook  County:  the 
HoQ..^oi»EBT  JAmiesok,  Judge,  presiding. 

Messrs.  Mbrritt  Stakk  and  W.  D.  Washburn,  for  appel- 
lants. 
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Messrs.  W.  H.  Sisson  and  C.  F.  Goading,  for  appellee. 

Gaby,  P.  J.  This  case  was  so  loosely  tried  upon  the  evi- 
dence in  the  Superior  Oonrt,  and  the  appellants  relied  so 
much  npon  the  strict  law,  and  so  little  npon  the  facts  and 
merits,  that  they  could  hardly  have  gi'ound  for  complaint,  if 
the}'  suffered  injustice  as  the  result  But  it  is  nevertheless 
reasonably  certain  that  the  appellee  has  got  a  decree  for  u 
great  deal  more  than  he  is  justly  entitled  to. 

The  contract  between  the  appellee  and  G.  B.  Watrous, 
appellant,  was  to  furnish  material  and  do  the  carpenter  work 
of  some  houses  for  $3,250.  He  performed  a  part  of  the  con- 
tract, and  enumerates  in  his  testimony  the  particular  items,, 
which  he  says  come  to  $1,346. 

He  has  been  paid  $981,  without  jefei'ence  to  a  payment  of 
$160  for  lumber  which  the  appellants  aeefc  to  charge  him 
with.  In  a  vague,  ambiguous  way^  which  might,  if  by  itself, 
have  to  stand  as  the  whole  truth,  he  does  testify  that  the 
value  of  the  building  or  work  that  he  did  upon  the  building, 
and  the  material  that  he  furnished  was  $2,302;  that  the 
materials  were  all  put  into  the  building,  and  that  after  giving 
credit  for  the  money  he  had  received  there  was  due  him  for 
what  he  did  and  furnished  for  the  building,  $1,300. 

Whether  he  was  rightly  discharged  from  the  work  was  for 
the  court  to  decide  upon  contliciting  evidence.  That  decision 
this  court  would  not  disturb  if  the  case  turned  upon  that  ques- 
tion. The  contract  did  not  leave  it  to  the  judgment  of  the 
architect  or  of  Watrous,  whether,  the  appellee  had  given 
cause  for  his  discharge,  and  to  justify  it,  sufficient  cause  must  be 
proved  on  the  trial.  If  unjustifiable,  then,  as  such  discharge 
would  prevent  performance  by  appellee,  he  would  be  entitled, 
under  Sec.  11  of  theLien^Act^tb  a  lien  for  what  he  had  done, 
and  would  not  need  any  certificate  from  the  architect  as  to 
the  amount.  Such  wrongful  discharge,  being  a  rescission  by 
Watrous,  would  relieve  the  appellee  from  all  the  terms  of  the 
contract,  except  that  the  value  of  what  he  had  done  would, 
under  that  section,  be  measured  in  proportion  to  the  price 
stipulated  for  the  whole. 
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There  was  no  effort  to  get  at  tliat  proportion  in  this  case. 
Tlie  testimony  of  the  architect  that  $1,000  was  the  value  of 
all  the  appellee  had  done,  would  not  necessarily  overcome 
the  testimony  of  the  appellee  if  this  were  clear  and  nnam- 
l)ignous,  but  the  appellee  has  by  his  own  writing  corrobo- 
rated the  architect  almost  to  the  figures  the  latter  gives.  In 
a  letter  dated  ten  days  before  the  contract  should  have  been 
completed,  in  which  no  complaint  was  made  of  delays  by 
masons,  as  he  testified  on  the  trial,  he  writes  that  he  is  pre- 
pared and  has  been  to  carry  out  his  contract  according  to  its 
letter  and  spirit;  that  he  had  the  lumber  on  the  ground*  and 
is  prei>ared  to  offer  bond  and  furnish  parties  who  will  com- 
plete the  contract  for  $2,000.  There  is  no  dispute  that 
Watrous  paid  $2,700  to  have  the  work  finished.  For  want 
of  any  show  of  compliance  with  Sec  11  of  the  Lien  Act  as 
to  the  amount  of  the  recovery,  the  decree  must  be  reversed, 
but  more  pains  should  be  taken  on  another  trial,  to  show 
the  real  merits. 

Jieversed  and  remanded. 


Zh    544 
142»    19  ■ 

35    Ml 

63    49] 
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V. 

Eleanor  L.  Cole. 

Divorce — Alimony — Adultery  after  Divorce, 

1.  Adultery  of  the  wife  after  divorce  is  so  ground  for  vacating  a  pievi- 
ous  order  allowing  her  permanent  aliofony. 

2.  The  authority  of  a  court  to  vacate  the  order  for  alimony  can  not  be 
questioned,  upon  a  showing  of  efficient  cause. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Eknby  M.  Shepabd,  Judge,  presiding. 

Messrs.  A.  B.  Jenks  and  B.  T.  Dctncombk,  for  appellant 
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Mr.  Hbnby  M.  Piebob,  for  appelloe. 

Gary,  P.  J-  September  20,  1884:,  a  decree  for  a  divorce 
was  entered  in  the  Superior  Court  in  favor  of  appellee 
against  the  appellant,  and  by  a  subsequent  order,  $50  per 
month  alimony  was  allowed  to  bo  paid  by  him  to  her,  com- 
mencing June  1,  1885.  October  27,  1887,  he  filed  in  that 
court  a  petition  stating  that  he  paid  $200  of  such  alimony, 
and  asking  that  the  order  be  vacated  because  when,  and  ever 
since  it  was  entered,. she  had  been  constantly  guilty  of  adul- 
tery. She  demurred,  the  court  sustained  the  demurrer,  and 
his  petition  was  dismissed. 

The  authority  of  the  court  to  vacate  the  order  for  alimony 
can  not  be  questioned,  if  there  be  cause  to  do  so.  Sec  18, 
Ch.  40,  "Divorce;"  Stillman  v.  Stillman,  99  111.  196. 

But  the  divorce  puts  the  parties  in  the  position  of  strangers 
to  each  other,  as  to  their  moral  conduct  thereafter.  Her  claim 
on  him  under  the  order  of  alimony  is  merely  pecuniary,  not  to 
be  affected  by  her  vice  or  virtue,  any  more  than  if  the  recur- 
ring sums  for  alimony  were  installments  upon  a  land  purchase. 
This  does  not  seem  to  be  a  very  sentimental  view  of  the  rela- 
tions of  the  parties,  nor  is  it  characterized  by  a  very  high 
moral  tone,  but  it  is  the  result  of  the  authorities.  '  2  Bish.  M. 
and  D.  Sec.  478;  Cross  v.  Cross,  63  N.  H.  444. 

New  permanent  means  of  support,  by  re- marriage,  are  held 
in  the  case  in  99  111.  to  be  cause  for  vacating  such  an  order, 
and  support  by  a  paramonr,  was  held  in  Holt  v.  Holt,  1  L. 
K.  P.  and  D.  610,  to  be  an  answer  to  an  application  by  a  wife 
defending,  for  temporary  alimony,  while  it  continued,  but  not 
after  it  ceased. 

The  order  or  decree  dismissing  the  petition  is  affirmed. 

Decree  affirmed. 

Vok  XXXV  » 
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Arnoldcs  Van  Stavern  et  al. 

V. 

P.  C.  Sears. 

Practice — Appeal  from  Juetice — Filing  Transcript— Jurisdiction, 

Where  an  appeal  from  a  justice  is  taken  by  filingf  bond  with  the  clerk  of 
the  court  and  the  tranncript  is  not  filed  ten  days  before  commencement  of 
the  term,  the  court  ban  no  jurisdiction  to  try  the  c&se  at  that  term,  except 
by  consent  of  the  parties. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  Superior  Conrt  of  Cook  County;  the  Hon. 
John  P.  Altoeld,  Judge,  presiding. 

Mr.  George  W.  Woodbury,  for  appellants. 

Mr.  A.  E.  Whitney,  for  appellee. 

Gary,  P.  J.  It  is  unnecessary  to  consider  the  merits  of 
this  case,  for  however  just  may  be  the  demand  of  tlie  appel- 
lee, as  the  Superior  Court  had  at  the  time  the  case  was  tried, 
no  right  under  the  statute  to  proceed  in  the  cause  without 
the  consent  of  the  appellants,  the  appellee  must  pay  the  costs 
of  this  appeal  as  a  penalty  for  his  obstinacy  in  pressing  the 
case  to  trial. 

It  was  an  appeal  from  a  justice  of  the  peace,  taken  by  filinff 
a  bond  with  the  clerk  of  the  court,  September  21,  1889. 
After  that  is  done,  all  the  further  steps  requisite  to  perfect 
the  appeal  are,  by  statute,  to  be  taken  by  officers,  and  not  by 
the  party  appealing.  Sees.  65-6,  Justices  Act.  The  dnty  of 
1  the  party  is  all  performed  when  he  tiles  his  bond  and  pays 
the  statutory  fees,  except  so  far  as  it  may  be  implied  that 
he  is  to  bring  the  knowledge  of  the  supersedeas  to  the 
justice  and  constable,  and  deliver  to  the  sheriff  the  summons 
to  his  adversary. 

The  first  day  of  the  November  term,  1889,  of  the  Superior 
Court,  was  the  fourth  day  of  the  month,  and  tlie  transcript 
from  the  justice  was  tiled  in  that  court,  October  28,  1889, 
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sevon  days  only  before  the  beginning  of  the  term.  The 
appellants  applied  for  a  continuance,  because  the  transcript 
had  not  been  ten  days  on  file,  which,  being  denied,  they 
excepted.  They  then  made  an  unavailing  defense  on  the 
trial.  Every  feature  of  the  case  is  covered  by  what  is  said 
by  Bailey,  J.,  on  page  546,  in  Ogden  v.  Danz,  22  111.  App. 
544,  where  he  cites  numerous  cases. 

The  judgment  is  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 


Jacob  Frank 

V. 

Mary  A.  Thomas. 


35    547, 
66    5931 


Appeals — Bomf—Giring  of  by  One  of  Ttoo  Appellants — Lease — Confes- 
sion of  Judgment — Record — Junsdietion. 

1.  The  fact  that  an  appeal  bond  is  igriven  by  only  one  of  two  joint  appel- 
lant*, though  cause  for  dismissal  of  the  appeal,  will  not  prevent  the  court 
from  considering  the  errors  assigned  where  there  is  no  motion  to  dismiss. 

2.  A  provision  in  a  lease  to  two  lessees  that  **  the  party  of  the  second 
part  **  authorizes  any  attorney  to  enter  **  their  '*  appearance  and  confess 
judgment,  gives  authority  to  confess  judgment  against  both  lessees. 

3.  Where  confession  of  judgment  on  a  lease  is  entered  in  term  time, 
the  copy  of  the  lease  attached  to  the  declaration  becomes  no  part  of  the 
record, 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
JcLiirs  S.  Geinnell,  Judge,  presiding. 

Mr.  John  C.  King,  for  appellant. 

Messrs.  Cutting  &  Austin,  for  appellee. 

Gabnett,  J.  Jud|rment  by  confession  having  been  ren- 
dered in  the  Circuit  Court  against  Jacob  Frank  and  Bebecca 
Grinsberg  in  favor  of  Mary  A.  Thomas,  the  defendants 
entered  a  motion  to  set  aside  the  judgment.  Upon  denial  of 
the  motion  defendants  excepted  and  jointly  prayed  an  appeal 
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to  this  conrt,  which  was  granted  by  order  of  the  Circuit 
Court,  but  Frank  alone  gave  an  appeal  bond.  The  failure  of 
the  other  appellant  to  join  in  the  bond  would  have  been  cause 
for  disinfssal  of  the  appeal  (Hileman  v.  Bcale,  115  III.  355)) 
but  appellee  having  made  no  motion  to  dismiss,  the  points 
made  for  vacating  the  judgment  remain  for  brief  considei-a- 
tion. 

The  judgment  was  for  rent  due  on  a  lease  made  by  plaintifif 
to  the  defendants.  The  motion  to  vacate  the  judgment  Btates 
that  by  the  terms  of  the  lease  any  attorney  of  any  court  of  rec- 
ord was  authorized  by  "  the  party  of  the  second  part,"  to  enter 
theij*  appearance  in  such  court  and  confess  judgment  Ap|)el- 
lant  says  the  word  party  is  singular  and  whether  it  applies  to 
Frank  or  Grinsberg  does  not  appear.  The  bill  of  exceptions 
sets  forth  nothing  but  the  motion  to  vacate  the  judgment 
Xo  affidavit  was  submitted  with  the  motion,  nor  evidence  of 
any  kind  given  in  support  of  the  grounds  assigned  therein. 
Tlie  judgment  having  been  entered  in  term  time,  the  copy  of 
the  lease  attached  to  the  declaration  is  no  ]3art  of  the  record. 
"Waterman y.  Caton,  55  III.  94;  Schmitt  v.  Baur,  33  111.  App.  92. 

The  lease  itself  should  have  been  presented  to  the  conrt  on 
the  hearing  of  the  motion,  or  if  it  could  not  be  obtained,  its 
contents  should  have  been  proved,  and  the  bill  of  exceptions 
should  have  set  forth  the  evidence.  Otherwise  it  can  not  be 
brought  to  the  attention  of  this  court.  But  conceding  that 
the  motion  truly  states  the  terms  of  the  power,  we  think 
there  clearly  was  authority  to  confess  judgment  against  both 
defendants. 

The  motion  also  states  that  there  had  been  another  judg- 
ment before  a  justice  of  the  peace  for  "  the  same  said  supposed 
default  in  the  payment  of  rent;"  whether  the  other  alleged 
judgment  was  before  or  after  the  confession  now  complained 
of  is  not  stated,  but  in  any  event,  as  already  shown,  there  was 
no  evidence  presented  in  the  bill  of  exceptions  to  sustain  any 
of  the  facts  charged  in  the  motion,  and  so  the  action  of  the 
Circuit  Court  is  left  unimpeaehed. 

The  order  of  the  Circuit  Court  denying  the  motion  to  set 
aside  the  judgment  is  aHii*med. 

Judgment  affirmed. 
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Canute  R.  Matsojst  

^  35      549 

^*  1988  »285 

George  H.  Taylor  and  Joseph  T.  Mix. 


Sales — Attachment — Title — Justification  hy  Sheriff— Evidence. 

1.  Evidence  that  certain  grooda  had  been  ordered  by  plaintiffR  and  been 
consigned  and  shipped  to  them  and  that  they  had  examined  the  goods  and  were 
just  about  to  pay  the  freight  when  the  goods  were  attached  by  a  creditor  of 
thts  consignor,  is  not  conclusive  that  plaintiffs  wore  entitled  to  the  goods 
in  the  absence  of  any  showing  that  plaintiffs  had  paid  or  agreed  to  pay  for 
them. 

2.  In  such  case  the  court  should  not  take  the  question  of  ownership  from 
the  jury. 

8.  In  order  to  justify  taking  goods  out  of  the  hands  of  a  third  person, 
under  a  writ  of  attachment,  it  must  be  shown  that  the  attachment  was 
based  on  a  valid  debt. 

[Opinion  filed  April  21, 1890.] 

In  erbob  to  the  Circuit  Conrt  of  Cook  Countj;  tlie  Hon. 
Abba  2T.  Wateeman,  Judge,  presiding. 

Messrs.  Kbaus,  Mates  &  Stein,  for  plaiutiflE  in  error. 

Messrs.  Teknet,  Hawley  &  Coffeen,  for  defendants  in 
error. 

Moban,  J.  Defendants  in  error  brought  an  action  to 
recover  the  value  of  two  carloads  of  paper  which  had  been 
seized  and  sold  by  plaintiff  in  error,  as  sheriff,  under  an  attach- 
ment against  the  firm  of  A.  T.  &  F.  W.  Denison,  of  Detroit, 
Michigan.  The  plaintiffs  below  proved  that  the  paper  had 
been  ordered  from  the  Denisons,  and  had  been  shipped  con- 
signed to  said  plaintiffs,  and  that  it  had  been  examined  by 
them  to  see  if  it  corresponded  with  the  quality  or  grade 
required,  and  that  they  were  just  about  to  pay  the  freight  on 
it  and  take  it  away,  when  it  was,  while  still  in  the  possession 
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of  the  railway  company,  levied  upon  and  taken  by  the  sheriff 
under  a  writ.  On  the  trial,  after  the  defendant  below  had  put 
in  his  evidence  on  the  defense,  the  conrt  instructed  the  jnry 
to  f  nd  a  verdict  for  tlie  plaintiffs  for  the  valne  of  the  paper, 
which  was  accordingly  done,  and  judgment  was  entered 
thereon. 

We  agree  with  counsel  for  defendants  in  error  that  defend- 
ant below  failed  in  making  out  a  justification  for  seizing  the 
property.     It  was  necessary  for  tliem  to  introduce,  besides 
the  attachment  writ  on  which  the  lew  was  made,  evidence 
tending  to  show  that  the  defendants  in  the  attachment  suit  were 
indebted  to  the  plaintiffs  therein,  and  this  they  failed  to  do. 
"In  connection  with  the  justification  by  an  oflScer  or  creditor 
of  an  attachment  of  goods  in  the  hands  of  a  third  person, 
whose  possession  and  title  are  alleged  by  the  former   to  be 
fraudulent,  it  is  important  to  note  that  the  officer  or  creditor 
must  not  rely  merely  on  tlie  production  of  the  attachment, 
bnt  must  go  further,  and  prove  the  defendant's  indebtedness, 
and  also  that  the  attachment  was  regularly  issued.     A  failure  • 
to  prove  either  of  these  matters  will  be  fatal  to  the  defense." 
Drake  on  Attach.  Sec.  225;  Waterman  on  Trespass,  Sec.  609. 

But  it  was  not  necessary  for  the  defendants  to  establish  a  jus- 
tification till  plaintiff  had  established  a  right  to  recover  by 
showing  his  possessit»n  or  ownership  of  the  goods  at  the  time 
of  the  seizure  on  the  attachment  writ.  We  have  examined 
the  evidence  introduced  to  support  plaintiff's  clahn,  and  we 
are  unable  to  say  that  it  is  conclusive  of  plaintiff's  right  to  tlie 
paper  in  controversy.  It  nowhere  appears  distinctly  that 
plaintiffs  ever  bought  the  paper  from  the  Denisons.  There  is 
no  evidence  as  to  the  terms  of  the  purchase  and  it  is  not  shown 
that  plaintiff  ever  agreed  to  pay  or  ever  did  pay  anything  for 
it.  It  is  said  that  the  paper  was  ordered  by  the  plaintiffs 
from  Denisons,  and  tliat  it  was  sold  (as  it  would  seem)  by 
plaintiffs  before  it  was  ordered,  but  that  is  consistent  with  the 
theory  that  the  plaintiffs  were  acting  as  the  agents  of  the  Deni- 
sons in  selling  the  paper  or  taking  the  order,  and  there  is 
further  evidence  in  the  case  consistent  with  that  theory, 
notably,  the  conversation  of  plaintiff  Taylor  with  the  attor- 
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ney  of  the  attachment  creditors  on  the  day  the  attachment 
writ  was  served. 

It  may  be  admitted  that  from  the  whole  evidence  it  might 
be  inferred  that  plaintiff  had  purchased  the  paper,  bnt  it  mast 
also  be  admitted  that  there  is  much  support  in  the  evidence 
for  the  contrary  inference. 

if ow,  where  such  conditions  exist,  it  is  not  competent  for  the 
court  to  take  the  question  of  fact  from  the  jury  and  direct  a 
verdict '  The  inferences  which  may  be  drawn  from  facts  and 
circumstances  which  may  support  conflicting  theories  in  a  case 
are  peculiarly  for  the  jury.  It  was  therefore  en*or  for  the 
court  to  instruct  the  jury  to  find  for  the  plaintiffs,  and  for 
said  error  the  judgment  must  be  reversed  and  the  cause 
remanded. 

It  is  not  necessary  to  discuss  other  alleged  errors  in  the 
case. 

Heveraed  and  rema/ndecL 


Henry  M.  H.  Bolandeb 

V. 

Charles  W.  Peterson. 


35    561 
136«  215| 

35    561] 
61    833 


Injunctions — Trade  Name. 


The  word  **  SnaflmatrajBinet.**  meaning  *•  Swedish  Snuff  Store  *'  can  not  be 
appropriated  as  a  trade  name,  being  merely  descriptive  of  the  business. 

[Opinion  filed  April  21, 1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 


Messrs.  Freeman  &  Walker,  for  appellant 
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MeBBrs.  Cook  &  Upton,  for  appellee. 

Garnbtt,  J.  In  September,  1886,  appellant,  a  dealer  in 
annffsa);  No.  95  East  Chicago  avenue,  in  the  city  of  Chicago, 
adopted  the  words  *^  Svenska  Snus  Magasinet,"  as  the  name  of 
liis  store,  placing  a  sign  thereon  with  those  words  on  it. 
Over  that  name  he  has  ever  since  offered  his  goods  to  tho 
public,  his  letter  heads,  cards,  labels  for  packages  of  snuff  and 
newspaper  advertisements  bearing  those  words,  which  he  now 
alleges  an  exclusive  right  to  use  as  a  trade  name,  on  tLo 
ground  that  he  was  the  first  to  appropriate  the  same. 

In  the  summer  of  1889,  appellee,  also  a  dealer  in  snuffs,  at 
number  39  East  Chicago  avenue,  altered  the  sign«on  his  store 
from^'C.  W.  Peterson,  Nya  Snus  Fabrick,"  to  "C.  W.  Peter- 
son, Svenska  Snus  Magasin,"  and  advertised  his  store  bj  the 
name  of  "  Fran  Snus  Magasinet."  The  newspapers  used  hy 
both  parties  to  advertise  their  snuffs  were  Swedish  papers, 
read  exclusively  by  Swedes,  who  are  the  chief  consumers  of 
the  snuffs.  The  bill  alleges  that,  by  the  means  described,' 
appellee  has  misled  the  trade,  and  caused,  it  to  be  believed 
that  his  goods  are  the  goods  of  appellant,  whereas  appellee's 
goods  are  much  inferior  to  appellant's,  and  thereby  the  repu- 
tation of  appellant's  store  and  goods  is  seriously  impaired.  A 
temporary  injunction  was  granted  on  the  prayer  of  the  bill, 
restraining  appellee  from  employing  in  any  advertisement,  the 
name  ''Svenska  Snus  Magasinet,"  or  "Fran  Snus  Magasinet," 
or  "  Svenska  Snus  Magasin,"  or  any  name  similar  thereto. 
Appellee  having  demurred  to  a  part  of  the  bill  and  answered 
the  rest,  a  motion  to  dissolve  the  injunction  was  heard,  on 
the  bill,  ariSwer  and  affidavits.  The  injunction  was  dissolved 
and  thereupon,  on  motion  of  appellant,  the  bill  was  dismissed 
for  want  of  equity. 

From  the  affidavits,  it  appears  that  the  appellant's  label  for 
his  packages  was  thus: 
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Anchor  Brand. 
NORRKOPINGS. 

s    s 

TRADE  MARK. 

SVENSKA  SNUS  MAGASINET 
SOLE  AGENTS. 

CHICAGO  ILL. 


[printed   in   blauk   upon   white   ground,  with    an   anchor 
printed  in  red  across  its  face.] 

And  appellees'  this: 
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EAGLE  BRAND 


TRADE  MARK. 

STOCKHOLM. 

-S  N  U  S~ 


C.   W,    PETERSON 
MANUFACTURER 

\ 

39  EAST  CHICAGO  AVENUE  CHICAGO  ILL 


NOTICE. 
Factory  No.  8,  First  District  Illinois. 

The  manufacturer  of  this  SNUFF  has  complied 
with  the  requirements  of  law.  Every  person  is 
cautioned  under  the  penalty  of  the  law,  not  to  use  this 
package  for  snuff  again. 


[Printed  in  black  upon  green  ground.] 
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The  appellant's  advertisement  in  the  newspapers  was  this : 


Se  Do^a  efter 


Skyddsmarket      r^^^^^     Ej  «kta  utaa  det. 


Har  eder  hand- 
lande  det  icke  in- 
s9ad  En  Doller 
och  Ni  erhaller 
1^  pund  af  upp- 
gifven  sort  fritt 
pa  posten. 


-A^nolior 

Rekommende- 
radt  af 

BRAND 


FtJrbrukare 


SNUS 


FOljande  sorter 
finnas:  Stock- 
holn^inSf  Gt^te- 
borgs,  NorrkOp- 
ings,  JOnkOpings, 
Kalmar,  Karl- 
shamns,  m  fi. 


Addressera:    Svexska  Snuskagasinet, 

95  E.  Chicago  Ave.,  Chicago,  III. 


^   [Printed  in  black  npon  a  white  ground;   the  words  trade 
mark  were  printed  across  an  anchor.] 
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And  appellee's  this: 


FRAN    SNUSMAGASINET, 


39  Chicago  Av.,  expedieras  alia  sorters  Svenskt  sous  (starkt, 
friskt  och  godt).  Mot  insandandet  af  en  doller,  erhaller  ni  fritt 
per  post  1^  pund  snus. 

C.  W.  Peterson,  39  Chicago  Av.,  Chicago. 


[Printed  in  black  npon  a  white  ground.] 

What  is  the  English  equivalent  of  "  Svenska  Sniis  Maga- 
sinet,"  is  matter  of  contention.  There  is  no  denial  of  the  fact 
that  the  terminal  "et"  means  "the.''  It  is  admitted  that 
"Svenska"  means  "Swedish." 

The  bill  alleges  that  "  Svenska  Snns  Magasinet "  means 
"The  Swedish  Snuff  Magazine,"  and  appellant's  affidavit 
states  that  "Snus  Magasinet"  means  "The  Snuff  Maga- 
zme. 

He  is  corroborated  by  his  witness,  Englund,  who  swore  that 
the  proper  designation,  in  Sweden,  of  a  place  where  snnff  is 
sold  is  "Snusbod;"  that  he  never  saw  nor  heard  in  Sweden 
the  word  "  Siiusmagasin"  used  in  that  connection  and  combi- 
nation, and  does  not  believe  that  any  such  words  are  used 
there  to  describe  a  place  where  snuff  is  sold. 

Another  affidavit  in  support  of  the  bill  was  made  by  John 
A.  Enander,  who  swore  that  he  was  editor  of  "Hemlandet," 
a  Swedish  newspaj>er  published  in  Chicago;  that  he  was  a 
graduate  of  the  college  at  Weuersborg,  in  Sweden,  and  famil- 
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iar  with  both  the  Swedish  and  English  languages;  that  the 
word  '^jnagasin,^'  in  Swedish,  signifies,  when  combined  with 
another  word  like  "snusj^'a  place  where  snuflf  is  sold;  that 
the  words  ^^  Svenska  snnsmagasinet,"  used  in  that  combina- 
tion, mean  in  reality  only  a  Swedish  ''  magazine  "  for  snuff, 
and  do  not  mean  grammatically,  and  do  not  convey  to  Swedish 
ears  the  idea  of  a  place  where  imported  Swedish  snuff  is  sold. 
The  latter  fact  is  stated  in  answer  to  the  charge  by  appellee 
that  appellant  was  trying,  by  his  advertisements,  to  falsely 
impose  upon  his  customers  snuffs  made  by  himself  in  Chicago 
as  goods  imiwrted  from  Sweden.  On  the  other  hand,  there 
is  the  affidavit  of  Hannah  Frost,  stating  that  she  is  a  Swedish 
scholar,  and  that  ^'snus  magasin"  means,  in  English,  ^^  snuff 
store;"  and  the  affidavit  of  Ivan  Candors  to  the  same  effect. 
The  affidavits,  also  tend  to  prove,  and  we  think  do  prove  by  a 
fair  preponderance,  that  "snus  magasin"  was  commonly 
employed  in  Sweden,  many  years  before^this  controversy  arose, 
as  the  designation  of  a  snuff  store. 

From  this  statement  of  the  evidence  it  is  quite  clear  that 
no  fault  could  be  attributed  to  the  Circuit  Court  if  it  found,  as 
a  matter  of  fact,  that  the  words  sought  to  be  exclusively 
appropriated  by  appellant  moan  "tlie  Swedish  snuff  store," 
and  assuming,  as  we  should,  in  support  of  the  decree,  that 
such  was  the  finding,  no  difficulty  is  perceived  in  reaching  a 
correct  conclusion. 

It  will  be  observed  that,  beyond  the  use  of  the  phrases 
"  Sven&ka  snus  magasin  "  and  "  Fran  (from)  snusmagasinet," 
there  is  no  ground  of  complaint  whatever  against  appellee. 
In  no  other  respect  is  there  any  similarity  between  the  two 
advertisements,  and  between  the  two  labels  there  is  no  resem- 
blance of  device,  words  or  other  thing  tending  to  deceive. 

So  far  as  the  allegations  of  the  bill  are  concerned,  the  con- 
tention of  appellant  is  for  the  exclusive  right  to  use  the  words 
in  question  as  a  trade  name;  what  he  complains  of  is  not  an 
infringement  of  a  trDde  mark,  as  a  sign  upon  a  store  or  in  an 
advertisement  constitutes  no  part  of  a  trade  mark.  Ball  v. 
Siegel,  116  111.  137;  Browne  on  Trade  Marks,  Sec.  93;  Can- 
dee  V.  Deere,  54  III.  439. 
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Assuming,  however,  as  appell&iit  does,  that  the  same  prin- 
ciples which  apply  to  trade  marks  also  apply  (as  far  as  the 
subject  thereof  permits)  to  trade  names,  the  authorities  are 
adverse  to  the  claims  of  appellant. 

Originality  of  invention  is  not  essential  to  the  protection 
of  a  trade  mark,  if,  in  itself  or  by  its  association,  it  points  to 
the  origin  or  ownership  of  the  goods.  But  no  one  acquires 
a  right  to  the  exclusive  use  of  a  name  which  would  clothe  him 
with  a  monopoly  of  the  sale  of  any  goods  other  than  those 
produced  by  himself.  A  generic  name,  or  one  merely  descrip- 
tive of  the  article  or  its  qualities,  ingredients  or  characteris- 
tics, is  entitled  to  no  protection  in  favor  of  one  using  it  as  a 
trade  mark.  Canal  Company  v.  Clark,  13  Wal.  311;  Ball  v. 
Siegel,  supra. 

To  quote  from  the  opinion  in  Canal  Company  v.  Clark, 
supra:     ^^  And  it  is  obvious  tliat  the  same  reasons  which  for- 
bid the  exclusive  appropriation  of  generic  names,  or  of  those 
merely  descriptive  of  the  article  manufactured,  and  which  can 
be  employed  with  truth  by  other  manufacturers,  apply  with 
equal  force  to  the  appropriation  of  geographical  names,  des- 
ignating districts  of  country.     Their  nature  is  such  that  they 
can  not  point  to  the  origin  (personal  origin)  or  ownership  of 
the  articles  of  trade  to  which  they  may  be  applied.    They  point 
only  to  the  place  of  production,  not  to  the  producer,  and  could 
they  bo  appropriated  exclusively,  the  appropriation  would 
result  in   mischievous   monopolies.     Could   such  phrases  as 
'  Pennsylvania  wheat,'  'Kentucky  hemp,'  'Virginia  tobacco' 
or  'Sea  Island  cotton'  be  protected  as  trade  marks?    *    *    * 
It  must  then  be  considered  as  sound  doctrine  that  no  one  can 
apply  the  name  of  a  district  of  country  to  a  well  known  article 
of  commerce,  and  obtain  thereby  such  an  exclusive  right  to 
the  application  as  to  prevent  others  inhabiting  the  district,  or 
dealing  in  similar   articles   coming   from   the   district,  from 
truthfully  using  the  same  designation.     It  is  only  when  the 
adoption  or  imitation  of  what  is  claimed  to  bo  a  trade  mark 
amounts    to    a    false    representation,    express    or    implied, 
designed  or  incidental,  that  there  is  any  title  to  relief  against 
it.     True  it  may  be  tliat  the  use  by  a  second  producer,  in 
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describing  truthfully  his  product  by  a  name  or  coinbinatiou  of 
words  already  in  use  by  another,  may  have  the  effect  of  caus- 
ing the  public  to  mistake  as  to  the  origin  or  ownership  of  the 
product,  but  if  it  is  just  as  true  in  its  application  to  his  goods 
as  it  is  to  those  of  another  who  first  applied  it,  and  who  there- 
fore claims  an  exclusive  right  to  use  it,  there  is  no  legal  or 
moral  wrong  done.  Purchasers  may  be  mistaken,  but  they 
are  not  deceived  by  false  representations,  and  equity  will  not 
enjoin  against  telling  the  truth.'' 

Now  Swedish  snuff  may  signify  (1)  an  article  made  in 
Sweden,  or  (2)  made  by  a  native  of  Sweden,  or  (3)  having  the 
same  ingredients  and  proportions  as  snuff  made  there.  If  the 
first,  appellant  can  not  complain,  as  he  admits  that  he  makes 
his  goods  in  Chicago;  any  representation  to  the  contrary 
would  be  false  and  could  never  acquire  any  right  to  equitable 
protection.  If  the  second  or  third,  appellee  can  use  the  words 
as  ti'uthfully  as  appellant,  both  being  natives  of  Sweden,  and 
there  being  no  evidence  that  appellee's  snuffs  have  not  the 
same  ingredients  and  proportions  as  those  made  in  Sweden. 

That  terms  in  common  use  to  designate  a  trade  or  occupa- 
tion, in  connection  with  other  words  indicating  that  a  particu- 
lar class  of  merchandise  is  specially  dealt  in,  can  not  be  exclu- 
sively appropriated  by  any  one  as  a  trade  mark  or  name,  is 
decided  in  Choynski  v.  Cohen,  39  Cal.  601.  There  the  plaint- 
iff had  adopted  as  the  name  of  his  store  the  words,  "Anti- 
quarian Bookstore,"  and  the  defendant  set  up  a  rival  place 
under  the  name  of  "  Antiquarian  Book  and  Variety  Store," 
It  was  held  that  "book  store"  could  no  more  be  exclusively 
appropriated  as  a  trade  mark  than  "tinner's  shop,"  "drug 
store "  or  "  hotel;"  that  plaintiff's  right  depended  on  the 
word  "  Antiquarian,"  which  meant  no  more  than  that  the  pro- 
prietor dealt  in  a  certain  class  of  books,  to  wit,  ancient  books,  ^ 
or  books  relating  to  antiquity;  that  the  word  was  simply  to 
indicate  the  class  of  books  sold  there,  in  the  same  sense  that 
the  words,  "  Law  Book  Store  "  or  "  Medical  Book  Store,"  or 
"Divinity  Book  Store"  would  indicate  that  law,  medical  or 
religious  works  were  for  sale.  The  court  said  the  plaintiff 
could  no  more  appropriate  the  words  to  which  he  set  up  the 
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exclasive    right,   than  a  shoe   merchant   could  the  words, 
«  Ladies'  Shoe  Store.'' 

These  authorities  wo  regard  as  conclusive  against  Boland- 
er's  bill.  The  name  he  has  chosen  is  either  misleading  as  to 
the  character  of  his  goods,  or  it  is  merely  descriptive,  and  so 
not  within  anj  recognized  rule  which  guards  against  its  use 
by  others. 

The  decree  is  affirmed. 

Decree  affirmed. 


Vladimir  Cerveny 

V. 

The  Chicago  Daily  News  Company. 

lAhel — Imputation  of  Holding  Certain  Opinions. 
The  imputation  that  one  holds  certain  opinions  is  not  Hbelons. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EicHAKD  S.  Tuthill,  Judge,  presiding. 

Messrs.  Jones  &  Lusk,  for  appellant 

Mr.  John  J.  Kniokebbookek,  for  appellee. 

Gary,  P.  J.  The  Circuit  Court  sustained  a  demurrer  to 
the  declaration  of  the  appellant,  and  entered  final  judgment 
for  the  appellee.  The  action  is  for  publishing  that  "Ce^ 
veny  is  an  anarchist,  hot  headed  and  fiery."  And  the 
declaration,  after  setting  out  a  history  of  events,  which  may 
be  f oimd  narrated  in  Spies  v.  People,  122  111.  1,  and  the  execu- 
tion of  the  sentence  as  to  part  of  the  convicted  persons,  avers 
that  calling  the  appellant  an  anarchist,  meant  that  he  '^was  a 
person  who  entertained  opinions  and  doctrines  opposed  to  the 
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maintenanco  of  law  and  order,  and  subvereive  of  government, 
and  in  favor  of  the  overthrow  of  Bociety  as  then  existing, 
by  revolution  and  force."  No  actual  or  special  damage  is 
alleged. 

The  difficulty  that  is  met  on  the  threshold  of  this  case,  is 
that  if  it  be  libelous  to  impute  to  any  one  the  holding  of  opin- 
ions, with  whatever  historical  preface  as  to  misconduct  of 
persons  holding  the  same  opinions,  there  is  scarcely  a  sect  or 
party  in  religion  or  politics,  in  the  old  world  or  the  new,  that 
a  plaintiff  may  not  be  at  liberty  to  bring  before  a  jury,  for 
a  condemnation  or  approval  of  its  opinions.  Tliere  is  no  prec- 
edent for  such  an  action.  It  is  true  that  definitions  by  judges 
and  text  writers  seem  to  be  authority  for  it,  but  they  are  sup- 
ported by  nu  adjudged  cases.  The  nearest  that  have  been 
found  are :  Stow  v.  Converse,  3  Conn.  325;  and  Giles  v.  State, 
6  6a.  276.  In  the  first  of  these  cases  the  libel  was  that  the 
plaintiff,  in  a  constitutional  convention  of  the  State  of  Con- 
necticut, "  Openly  avowed  the  opinion  that  the  government 
had  no  more  right  to  provide  by  law  for  the  support  of  the 
worship  of  the  Supreme  Being  than  for  the  support  of  the  wor- 
ship of  the  devil."  And  the  court  say  "a sentiment  so  irrev- 
erent toward  the  Creator  and  Governor  of  the  world,  and 
so  analogous  to  the  modes  of  thinking  habitual  to  unbeliev- 
ers and  profligate  men,  would  disgrace  any  person  who  was 
not  a  professed  iniidel."  There  is  more  of  the  opinion  in  the 
same  strain  which  seems  to  make  the  sting  of  the  libel  con- 
sist in  imputing  opinions  to  the  plaintiff.  But  the  libel  in  fact 
cliarged  not  opinion  but  an  act — speech  in  a  deliberative 
assembly — upon  the  plaintiff,  so  that  whatever  might  be  the 
antliority  in  Illinois  in  1890,  of  a  Connecticut  case  touching 
religious  opinions,  decided  in  1820,  it  is  not  in  fact  applica- 
ble to  a  case  where  opinions  only  are  imputed. 

In  the  Georgia  case  the  construction  placed  upon  the  words 
is  sliown  by  this  language  of  Judge  Lumpkin :  ^^  But  the 
enormity  of  this  libel  stops  not  here.  As  if  to  involve  its 
victim  in  the  lowest  depths  of  infamy  and  disgrace,  he  is 
accused  not  only  of  being  a  tory  in  the  war  of  the  Hevolution 
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bat  with  having  lieen  punished  in  the  most  ignominious  man- 
ner for  the  robberies  which  he  then  committed. 

"  When  the  name  of  Washington  shall  grow  old  and  cold  to 
the  ear  of  the  patriot;  when  it  shall  be  synonymous  with  that 
of  Arnold:  when  the  poles  of  the  earth  shall  be  swung  ninety 
degrees  to  a  coincidence  with  the  equator,  then,  and  not 
before,  will  it  cease  to  be  a  libel  to  call  a  man  '  a  plundering 
tory  of  the  Revolution.'"     This  decision  was  made  in  1848. 

I  know  not  which  most  to  admire;  the  eloquence  of  Judge 
Lumpkin,  or  the  patriarchal  longevity  of  the  Georgians,  which 
made  them  susceptible  to  injury  after  two-thirds  of  a  centnry 
had  passed  since  the  surrender  of  Cornwallis,  by  imputations 
upon  their  conduct  during  the  war  of  the  Revolution.  But 
leaving  that  doubt  unsettled,  the  case  is  no  authority  for  this 
one. 

The  demurrer  was  rightly  sustained  and  the  judgment  is 
affirmed* 

Judgment  affirmed. 


William  F.  Haib 

V. 

Nels  Johnson. 

Master  and  Servant — Wages — Written  Contract —  Mistake — Brfcrma' 
tion, 

1.  When  parties  put  their  agreements  in  writing  it  becomes  the  ezcla- 
sive  means  of  proving  what  they  have  agreed  to,  unless  it  can  be  shown 
that  there  was  a  mistake  in  the  writinfir  by  insertinsr  or  omittinsr  wordR  or 
clauses.  The  words  of  the  writing  being  such  as  the  parties  agreed  npon, 
neither  party  can  claim  that  they  do  not  mean  what  he  supposed,  even  as  a 
defense. 

2.  Upon  a  bill  filed  for  the  purpose  of  obtaining  a  certain  share  of  the 
profits  arising  out  of  the  construction  of  a  viaduct  in  conformity  with  a 
certain  contract  in  writing,  the  defendant  contending .  that  said  contract 
contained  a  mistake,  and  praying  that  the  same  be  reformed,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  decree  denying  60cb 
request. 
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In  ebsob  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamikson,  Judge,  presiding. 

Mr.  John  N.  Jemison,  for  plaintiff  in  error. 

Mr.  George  F.  Blanee,  for  defendant  in  error. 

Gary,  P.  J.  Hair  had  a  contract  with  the  city  of  Chicago 
for  bnilding  a  viaduct  over  Kinzie  street  at  Ashland  avenue. 
Whether  it  was  for  gross  price  for  the  whole  work,  or  sep- 
arate price  for  different  parts,  and  what  was  included,  whether 
only  retaining  walls  and  filling,  or  superstructure  and  pavings 
this  record  does  not  show. 

These  parties  then  made  a  contract  nnder  seal  that  Johnson 
would  for  Hair,  ^'superintend,  manage  and  take  entire  charge 
of  the  masonry  work  of  such  viaduct,  which  shall  include 
the  building  of  curb  walls,  piers  and  abutments,  digging  of 
ditches  and  the  procuring  of  masons  and  laborers  for  the  doing 
of  snch  work,  but  at  the  charge  of  said  Hair."  Hair  agreed 
to  '^  furnish  all  material,  do  the  filling,  and  furnish  moneys  " 
"  so  as  to  cause  no  delay." 

"  Johnson,  in  payment  of  his  services  hereunder,  shall 
receive  forty  (40)  per  centum  of  the  net  protits  the  contract 
for  the  construction  of  such  viaduct  may  yield;  but  in  the 
event  of  no  profits  then  said  Johnson  shall  have  no  claim  for 
services  against  said  Hair." 

There  was  a  further  provision  that  Johnson  should  at  all 
times  be  entitled  to  full  information  for  the  purpose  of  ascer- 
taining the  amount  of  profits. 

The  work  being  done  and  Johnson  having  performed  his 
part,  he  filed  the  original  bill  in  this  case,  on  which  no  ques- 
tion now  arises  for  his  share  of  the  profits  of  building  the 
viaduct 

Hair,  by  his  answer,  alleged  a  mistake  in  the  contract;  that 
Johnson  was  to  have  had  forty  per  centum  of  the  protits  on 
that  portion  only  of  the  work  which  he  superintended,  and 
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also  filed  bis  cross-bill  for  a  reformation  of  tbe  contract,  alleg- 
ing tbe  same  mistake.  This  cross-bill  the  Superior  Court  dis- 
missed on  a  hearing  of  the  evidence,  and  from  the  decree  so 
dismissing  it,  this  appeal  is  taken. 

There  is -considerable  evidence  which  is  consistent  with  the 
allegation  of  the  appellant  that  the  parties  agreed  that  the 
compensation  for  the  appellee  was  to  be  forty  per  centnm  of 
the  profits  of  only  that  part  of  the  work  which  he  superin- 
tended. It  appeared  that  there  was  a  separate  price  for  such 
part  fixed  either  by  the  contract  with  the  city,  or  by  the  par- 
ties themselves,  but  as  that  does  not  appear,  most  of  such  evi- 
dence, consisting  of  testimony  as  to  declarations  tnade  by  the 
appellee,  is  consistent  with  the  theory  that  when  he  stated 
that  he  had  no  interest  in  anything  but  the  work  he  superin- 
tended, he  referred  only  to  his  personal  superintendence.  In 
any  possible  view  of  the  case  he  had  an  interest  in  the  cost  of 
the  other  part  of  the  work.  If  a  separate  price  had  been  fixed 
for  the  portion  he  superintended,  then  his  interest  was  to  have 
as  ranch  of  the  cost  of  the  whole  work  go  into  the  account 
of  the  other  parts,  and  as  little  upon  his  part  as  possible. 

On  the  other  hand  if  no  separate  price  was  fixed,  and  the 
profits  of  the  whole  work  were  to  be  apportioned  to  the 
respective  parts  in  the  ratio  of  their  cost,  his  interest  was  tiie 
other  way.  It  is  quite  unnecessary  to  consider  the  evidence 
in  detail. 

."  When  parties  put  their  agreements  in  writing,  it  becomes 
the  exclusive  means  of  proving  what  they  have  agreed  to, 
unless  it  can  be  shown  that  there  was  a  mistake  in  the  writing 
by  inserting  or  omitting  words  and  clauses.  The  words  of  the 
writing  being  such  as  the  parties  agreed  upon,  neither  party 
can  claim  that  such  words  do  not  mean  what  he  supposed, 
even  as  defense.  To  vary  or  avoid  such  writing  "all  parol 
testimony  of  conversations  held  between  the  parties,  or  of  dec- 
larations made  by  either  of  them,  whether  before  or  after,  or 
at  the  time  of  the  completion  of  the  contract,  will  be 
rejected."     2  Taylor's  Ev.  964. 

The  evidence  shows  that  the  agreement  in  this  case  was 
written  in  duplicate.     After  it  was  written,  the  writer  of  it 
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read  one  copy  aloud  and  slowly,  the  appellant  holding  the 
other  to  follow  the  reading.  He  does  not  claim  that  lie  was 
under  any  mistake  as  to  what  the  writing  said.  He  is  bound 
by  it  Oswald  v.  Sproehnle,  16  111.  App.  368,  and  many  cases 
there  cited. 

There  is  no  error  and  the  decree  is  affirmed. 

Decree  affwmed. 


Patrick  H.  Heffron 

V. 

Chapin  &  Gore. 


Negotiable  Instrument — Note — Set-fff— -Evidence, 

1.  While  the  givinfc  of  a  note,  of  itself,  unexplained,  is  not  evidence  of  a 
settlement  of  all  accounts  between  the  parties,  it  tends  to  corroborate  testi- 
mony of  such  settlement. 

2.  In  connection  with  other  circumfitances,  without  any  direct  te^^timony 
of  a  settlement,  the  giving  of  a  note  may  be  evidence  of  the  existence  of  a 
demand,  subject  to  no  counter-claim. 

[Opinion  filed  April  21,  1890.] 

In  error  to  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
Julius  S.  Gsinnell,  Jadge,  presiding. 

Messrs.  Osborne  Bkos.  &  Burgett,  for  plaintiff  in  error. 

Mr.  C.  H.  Remy,  for  defendants  in  error. 

Gary.  P.  J.  The  Chapin  &  Gore  Company  sued  Heffron 
upon  a  promissory  note.  He  claimed  a  set-off  of  $2,000, 
originating,  as  he  testified,  in  an  exchange  of  checks  in  May 
and  June,  1888. 

The  note  was  given  the  following  September,  and  in 
November,  he  gave  them  checks  fur  $10,000,  one  of  which 
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was  for  $2,000.  He  conid  not  remember  with  what  individ- 
ual of  the  several  persons  authorized  to  do  business  for  Cha- 
pin  &  Gore,  he  made  the  exchange.  They  were  severally 
called  as  witnesses,  and  had  no  recollection  of  the  transactions. 
His  notice  of  set-off  claimed  ?6,700,  but  was  accomj^nied  by 
no  bill  of  particulars,  and  as  far  as  the  record  shows,  he  never 
made  any  claim  for  the  $2,000  until  ho  testified  on  the  trial  in 
January,  1890.  This  is  not  a  case  of  conflicting  evidence,  but 
of  imcertain  evidence,  the  probability  or  improbability  of  which 
is  to  be  determined  by  considering  it  in  connection  with  all 
the  circumstances. 

While  the  giving  of  a  note,  of  itself,  unexplained,  is  not 
evidence  of  a  settlement  of  all  accounts  between  the  parties, 
it  tends  to  corroborate  testimony  of  such  a  settlement.  JJosen- 
crantz  v.  Mason,  85  111.  262. 

In  connection  with  otlier  circumstances,  without  any  direct 
testimony  of  such  a  settlement,  the  giving  of  a  note  may  be 
evidence  of  the  existence  of  a  demand,  subject  to  no  counter- 
claim. Tlie  question  was  one  of  fact,  on  which  the  finding  of 
the  court  has  the  force  and  effect  of  the  verdict  of  a  jury. 
Lennon  v.  Qoodspeed,  38  111.  438. 

The  judgment  is  affirmed. 

Judgment  affirmecL 


fU  .^??  Joel  R  Norton 


ell5  «411 


V. 

Frederick  Coogswell. 

AppeaU — Practice — Costa, 

1.  Wbere  an  appeal  is  taken  by  filin?  fhe  bond  with  the  clerk  of  the 
court  appealed  to,  the  appellee  must  be  summoned,  or  appear,  or  two  vihiU 
b3  returned,  before  the  court  oan  proceed,  and  if  one  of  two  or  more 
defendant^,  asrainst  whom  judgment  h}i<i  been  entered,  appeals,  there  mu«t 
be  summons  to  those  not  appetiring,  and  without  a  transcript  on  file  the 
court  can  not  proceed. 

2.  Where  the  error  is  shown  by  the  record,  no  bill  of  exceptions  is 
necessary  to  present  it  herein* 
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[Opinion  filed  April  21,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altokld,  Judge,  presiding. 

Mr.  G.  Frank  White,  for  appellant. 

No  appearance  for  appellee. 

Gary,  P.  J.  The  record  in  this  case  shows  that  May  12, 
1888,  the  appellant  tiled  in  the  ofiice  of  the  clerk  of  the 
Superior  Court,  a  bond  by  which  he  appealed  from  a  judg- 
ment of  a  justice  of  the  peace,  recited  therein  to  have  been 
rendered  against  him  and  one  M.  J.  McDowld  a  week  before, 
in  favor  of  the  appellee  here.  No  further  steps,  before  final 
judgment,  were  taken  in  the  case;  no  summons  to,  or  appear- 
ance by,  either  McDowld  or  the  appellee,  and  no  transcript 
or  papers  from  the  justice,  filed. 

October  31, 1889,  the  court  called  the  case  for  trial;  neither 
party  appeared;  the  court  dismissed  the  appeal,  and  rendered 
judgment  for  costs,  in  favor  of  the  appellee  against  the 
appellant  This  was  irregular,  unless  it  can  be  maintained 
that  the  court  may,  of  its  own  impulse,  do  what,  at  the 
request  of  the  party  in  whose  favor  it  acts,  it  would  have  no 
right  to  do.  Where  ah  appeal  is  taken  by  filing  the  bond 
with  the  clerk  of  the  court  appealed  to,  the  appellee  must  bo 
summoned,  or  appear,  or  two  nihild  bo  returned,  before  the 
court  can  proceed.  And  if  one  of  two  or  more  defendants 
against  whom  judgment  has  been  entered,  appeals,  there  must 
be  sunmions  to  those  not  appearing.  And  without  a  tran- 
script on  file,  the  court  can  not  proceed. 

To  cite  the  many  cases  to  these  several  propositions,  would 
bo  ostentatious.  A  few  of  the  later  ones,  containing  refer- 
ences to  earlier  ones,  and  to  the  statutes,  are  Howard  v. 
Castello,  31  111.  App.  611;  Bessey  v.  Ruhland,  33  III.  App.  73; 
Ogden  V.  Danz,  22  HI.  App.  544.  Among  the  early  ones  are 
Hooper  v.  Smith,  19  111.  53;  McCormick  v.  Fulton,  Ibid.  570. 
The  error  is  shown  by  the  record,  and  needs  no  bill  of  excep 
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tions  to  present  it  here.     Wiggins  v.  People,  101  111.  446; 
Randolph  v.  Emerick,  13  LI.  344. 

This  may  be  a  very  hard  case  for  the  appellee.  He  did 
not  appear  in  the  Sui:)erior  Court;  he  does  not  appear  here. 
For  all  that  this  record  shows  he  may  be  ignorant  that  any 
appeal  was  taken  from  the  judgment  of  the  jnetice.  An 
erroneous  judgment,  ostensibly  in  his  favor,  was  entered  in 
the  Superior  Court,  which  he  did  not  ask  for,  and  if  he  had 
had  any  choice  in  the  matter,  perhaps  would^not  have  accepted. 
He  may  be  ignorant  of  that,  and  of  this  appeal  from  it  But 
the  statute  gives  the  appellant  the  right  to  this  appeal,  and 
makes  it  the  duty  of  the  appellee  to  follow  it  here  without 
proof  of  any  notice.  '  And  finding  such  error  as  requires  tlie 
reversal  of  the  judgment,  the  statute  compels  this  court  to 
saddle  the  costs  of  this  appeal  upon  the  appellee,  whether  he 
be  blameworthy  or  not 

lieversed  and  remanded. 


James  H.  Graham 

V. 

The  People  of  the  State  op  Illinois. 

Contempt — Election  Law — Statute -Constitutionality  <^— Jurisdiction, 

This  court  hn.^  no  jurisJiction  to  review  any  matters  involved  in  a  given 
controversy,  where  the  constitutionality  of  a  statute  is  involved. 

[Opinion  filed  April  21, 1890.] 

Ik  error  to  the  County  Court  of  Cook  County;  the  Hon. 
BiCHABD  Pbendergast,  Judge,  presiding. 

Messrs.  Murphy  &  Cummings,  for  plaintiff  in  error. 

Messrs.  Joel  M.  Longenecker  and  Smith  &  Harlait,  for 
defendants  in  error. 
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MoRAN,  J.  This  writ  of  error  brings  to  this  court  for 
review,  the  judgment  of  the  County  Court  in  a  contempt 
proceeding  against  plaiutiflE  in  error,  prosecuted  under  the 
provisions  of  the  general  election  law  of  this  State,  which 
provides  that  judges  or  clerks  of  election  appointed  by  the  elec- 
tion commissioners  under  the  terms  of  said  law,  shall  be  liable 
in  a  proceeding  for  contempt  for  any  misbehavior  in  their 
office,  to  be  tried  in  open  court  on  oral  testimony  in  a  sum- 
mary way  without  formal  pleadings,  etc. 

Many  objections  are  taken  by  counsel  for  plaintiflE  in  error 
against  the  course  of  the  County  Court  in  the  proceeding  in 
which  the  conviction  for  contempt  was  had,  and  among  the 
errors  assigned  is  the  one  that  the  statute  under  which  this 
contempt  proceeding  was  brought,  is  unconstitutional. 

Since  the  decision  of  the  Supreme  Court  in  the  case  of 
Puterbangh  v.  Smith,  23  N.  W.  Rep.  428,  counsel  may  have 
good  ground  for  maintaining  this  position,  but  the  raising  of 
such  a  question  ousts  this  cpurt  of  jurisdiction  to  decide  that  or 
ajiy  other  question  arising  on  the  record.  The  case  involves 
the  validity  of  the  statute,  and  is  therefore  reviewable  only  in 
the  Supreme  Court. 

The  case  of  Williams  v.  Tlie  People,  20  HI.  App.92,  and 
118  111.  414,  shows  that  where  the  validity  of  the  statute  is 
involved  this  court  may  not  take  jurisdiction  by  passing  by 
that  question  and  deciding  the  case  on  the  other  points  raised. 

If  the  constitutionality  of  a  statute  is  involved,  we  have  no 
jurisdiction  to  review  the  proceeding  as  to  any  matters 
involved  in  the  controversy. 

The  writ  of  error  in  this  case  must  therefore  be  dismissed. 

Writ  of  error  dismissed. 
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K    349 


K.  ftTo  Elizabeth  Lovett 

V. 

City  of  Chicago. 

Personal  Injuries — Damages — Inadequacy — Municipal  Corporations* 

1.  The  refusal  of  a  new  trial  to  the  plaintiff  in  a  snit  brought  againBt  a 
municipality  to  recover  for  personal  injuries  alleged  to  have  occurred 
through  its  negligence,  upon  the  ground  that  the  verdict  in  his  favor  was 
inadequate,  will  not  be  disturbed  merely  on  the  strength  of  such  incoo- 
sistencv. 

2.  An  instruction  in  such  case  setting  forth  that  if  the  defendant  was 
found  guilty,  they  should  assess  against  it  such  damages  as  they  believed 
from  the  evidence  the  plaintiff  sustained  as  the  direct  result  of  such  negli- 
gence, can  not  be  complained  of.  The  word  direct  is  synonymous  with  the 
words  "  natural  and  proximate,*'  more  commonly  used. 

[Opinion  filed  April  21,  1890.] 

In  error  to  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  W.  H.  Sisson,  C.  F.  Gooding,  and  W.  P.  Copper- 
NOLL,  for  the  plaintiff  in  error. 

Messrs.  W.  E.  Hughes,  George  F.  Stjgg  and  C.  S.  Cam- 
eron, for  defendant  in  error. 

Garnett,  J.  In  this  action  on  the  case  for  personal  injuries 
to  appellant,  the  jury,  by  their  verdict,  allowed  her  $100 
damages.  The  evidence  would  have  warranted  a  much  larger 
verdict,  and  appellant  now  asks  that  the  judgment  may  be 
reversed  because  the  damages  given  were  inadequate. 

The  verdict  is  inconsistent,  but  the  trial  judge  evidently 
thought  the  plaintiff  had  been  awarded  $100  more  than  she 
was  entitled  to  on  the  merits  of  the  case.  Otherwise  he 
would  have  granted  her  motion  for  a  new  trial.  This  oourt 
has  decided  that  in  such  cases  the  refusal  of  a  new  trial  will 
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not  be  disturbed  merely  on  the  strength  of  the  inconsistency 
of  the  verdict  O'Malley  v.  Chicago  City  Railway  Co., 
83  111.  App.  354. 

Afl  to  the  measure  of  damages  the  circuit  judge  of  his  own 
motion  instructed  the  jury  tliat  if  they  found  the  defendant 
guilty  they  should  assess  against  it  such  damages  as  they 
believed  from  the  evidence  the  plaintifiE  sustained  as  tlie 
direct  result  of  defendant's  negligence.  Appellant  objects  to 
the  word  direct  in  the  instruction,  and  says  the  small  amount 
of  the  Terdict  was  caused  by  the  use  of  that  word.  The  words, 
"natural  and  proximate"  are  more  commonly  used  than 
"direct"  and  for  that  reason  may  be  said  to  be  more  appro- 
priate. But  the  word  "direct"  is  often  used  in  the  decided 
cases  as  synonymous  with  those  in  more  general  use.  L  B.  & 
W.  R.  Co.  V.  Burney,  71  111.  381;  Slater  v.  Eink,  18  111.  527; 
Walrath  v.  Rodfield,  11  Barb.  368:  Clemens  v.  Hannibal  & 
St.  J.  R.  R.  Co.,  53  Mo.  366;  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  32. 

We  are  not  prepared  to  say  that  the  instruction  was  erro* 
neons. 

The  judgment  is  affirmed. 

Judgment  affirmed* 


Solomon  Waixel,  by  Next  Friend, 

V. 

Carter  H.  Harrison. 


35  571 

43  364 

43  380 
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X'^  2d5| 

36  sri 

50  466 


Appeals — Practice — Assignment  of  Errors — Absence  of. 

This  court  declines  to  consider  the  appeal  in  the  case  presented,  there 
being  no  assignment  of  errors. 

[Opinion  filed  April  21,  1890.] 


Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 


85    572 
44    328 
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Messrs.  Byam,  Parkhurst  &  Wbinschenk,  for  appellant 

Messrs.  A.  S.  Trudb  and  W.  A.  Foster,  for  appellee. 

Gary,  P.  J.  Tliere  is  no  assignment  of  errors  in  this  case. 
In  the  abstract,  the  motion  for  a  new  trial,  with  a  reference 
to  the  place  in  the  record  where  it  is  to  be  found,  is  printed 
under  the  title  "Assignment  of  Errors."  But  it  is  no  such 
thing. 

The  appeal  must  be  dismissed,  without  prejudice,  or  costs 
to  either  party.     Ditch  v.  Sennott,  116  111.  222. 

Appeal  dismissed. 


\  fi    572  Hannah  M.  Reid 

1 107  iti\ 

V. 

James  Cisler  and  Joseph  Serson. 


Appeals — Affidavit  qf  Merits — Filing  of, 

1.  On  appeal  from  the  judgment  of  a  justice,  the  defendant  is  not 
required  to  file  an  affidavit  of  merits  in  tbe  higher  court  until  the  cause  is 
reached  for  trial. 

2.  The  statute  makes  no  distinction  in  this  respect  between  an  appeal 
perfected  by  entering  into  bond  before  the  clerk  of  the  Circuit  or  Superior 
Court,  and  one  where  the  bond  is  approved  by  the  justice. 

[Opinion  filed  April  21,  1890.] 

In  error  to  the  Superior  Conrt  of  Cook  County;  the  Hon. 
John  F.  Altgeld,  Judge,  presiding. 

Meesrs.  Doolittle,  McKet  &  Tolkan,  for  plaintiff  in 
error. 

Messrs.  Kraft,  Cross  &  Collins,  for  defendants  in  error. 
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Gabnett,  J.  Martin  v.  Hoclistadter,  27  111.  App.  166, 
decides  that  on  appeal  from  a  judgment  of  a  justice  of  the 
peace  to  the  Circuit  Court,  the  defendant  is  not  required  to 
lile  an  affidavit  of  merits  until  the  cause  is  reached  for  trial. 
The  ruling  was  affirmed  in  World's  Soap  Mfg.  Co.  v.  Woltz, 
27  III.  App.  202,  and  again  in  Jensen  v.  Fricke,  35  111.  App.  23. 

No  reason  is  perceived  for  withdrawing  what  has  been 
heretofore  said  on  the  point.  The  statute  makes  no  distinc- 
tion, in  this  respect,  between  an  appeal  perfected  by  entering 
into  bond  before  the  clerk  of  the  Circuit  or  Superior  Court 
and  one  where  the  bond  is  approved  by  a  justice.  The  judg- 
ment in  this  case,  and  the  order  denying  the  motion  to  set  it 
aside,  conflict  with  Martin  v.  Hochstadter,  and  are  therefore 
reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


William  H.  Barton 

V. 

The  People  of  the  State  of  Illinois, 

Criminal  Law — Obtaining  Goods  under  False  Pretenses — Cheating — 
Cheek — Absence  of  Funds. 

1.  The  fact,  that  a  check  is  postdated  or  payable  at  a  futare  day,  does 
not  take  a  given  caf^e  out  of  the  statute  touching  the  obtaining  of  goods 
under  false  pretenses,  nor  does  a  merely  colorable  deposit  shield  the  culprit. 

2.  The  giving  of  a  check  is  not  a  representation  that  the  maker  has  the 
money  in  the  bank  upon  which  it  is  drawn,  but  it  is  a  representation  that 
the  check  is  a  good  and  valid  order  for  its  amount;  that  the  existing  state 
of  facts  is  such  that  in  ordinary  course  the  check  will  be  met. 

3.  Both  court  and  jury  will  take  notice  of  general  business  usages. 

[Opinion  filed  April  21,  1890.] 

In  rhbor  to  the  Criminal  Court  of  Cook  County;  the  Hon. 
Oliver  H.  Hokton,  Judore,  presiding. 
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Mr.  C.  Stuart  Beattie,  for  plaintiff  in  error. 

Mr.  J.  M.  LoNGENECKBR,  for  defendant  in  error. 

Gaby,  P.  J.  Tlie  plaintiff  in  error  was  convicted  in  the 
Criminal  Court,  upon  an  indictment,  the  second  count  of 
which  charges,  with  a  good  deal  of  surplusage,  that  on  Feb- 
ruary 2,  1889,  he  obtained  from  one  Papc,  a  driver  in  the 
service  of  the  H.  C.  Staver  Manufacturing  Company,  a  buggy 
of  the  value  of  $160,  and  two  robes  of  the  value  of  $15,  the 
property  of  the  company,  by  falsely  pretending  to  Pape  that 
a  check  drawn  by  himself  upon  a  bank  in  Chicago,  and  dated 
two  days  later,  for  $175,  was  a  good  and  available  order  for 
the  payment  of  $175  and  of  the  value  of  $175. 

The  indictment  is  snfBcient,  if  the  evidence  warrants  the 
conviction.  The  record  shows  that  February  2,  1889,  was 
Saturday;  that  about  the  middle  of  the  day  Barton,  at  the 
salesroom  of  the  company,  bargained  with  them  for  the  buggy 
and  robes,  and  said  :  '*  I  don't  want  any  credit,  you  send  the 
buggy  and  robes  to  the  place;  don't  send  them  before  four 
o'clock;  I  am  going  to  bank,  and  by  that  time  I  will  have  the 
money  to  pay  the  man  who  delivers  the  buggy  and  robes." 

Barton  had  a  stable,  to  which  about  five  o'clock  in  the 
afternoon  Pape  took  the  buggy  and  robes;  Barton  met  him 
and  directed  about  the  delivery.  Pape  went  into  the  office, 
handed  Barton  the  bill  for  $175,  and  Barton  made  out  and 
delivered  to  Pape  the  check.  Barton  had  in  fact  an  account 
at  the  bank,  on  which  the  largest  balance  to  his  credit  shown 
by  the  record  at  any  time  was  less  than  $4.  His  manner  of 
doing  business  had  been  to  make  deposits,  the  largest  of  which 
was  $7,  and  draw  small  checks  to  be  ]iaid  by  the  bank.  He 
also  drew  larger  checks,  from  $16  to  $40,  for  which  he  left 
with  the  bank,  money  to  pay  them  when  presented,  without 
Irnving  either  money  or  check*  pass  through  his  account 
There  is  notliing  in  the  case  to  indicate  that  he  had  the  slight- 
est reason  to  expect  that  as  his  account  stood  when  he  gave 
the  check,  the  bank  would  pay  it.  On  the  trial  it  was  ex- 
pressly admitted  on  his  behalf  that  when  he  gave  it  he  knew 
it  was  not  good. 
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It  is  apparent  that  liis  design  was  to  cheat  the  company  out 
of  the  buggy  and  robes,  and  the  only  Question  is  whether  his 
ingennity  has  been  sufficient  to  devise  a  scheme  within  the 
spirit,  but  not  the  letter,  of  the  statute.  "  Whoever,  with 
intent  to  cheat  another,  designedly,  by  color  of  any  false  pre- 
tense, obtains  from  any  person  any  personal  property,"  are 
the  words  of  the  statute  applicable  to  this  case.  By  statute, 
person  includes  corporations.  It  has  been  the  law  of  England 
for  nearly  four  score  years  that  "  fraudulently  to  obtain  goods 
by  giving  in  payment  a  cheque  upon  the  banker  with  whom 
the  party  keeps  no  cash,  and  whicli  he  know6  will  not  be 
paid,"  is  an  offense  indictable  under  a  statute  substantially  like 
that  of  thJK  State.     Eex  v.  Jackson,  3  Camp.  370. 

The  fact  that  the  check  is  postdated  or  payable  at  a  future 
dav  has  often  been  held  not  to  take  the  case  out  of  the 
statute.  Eex  v.  Parker,  7  C.  &  P.  825;  Foote  v.  People,  17 
Hun,  218.  Nor  does  a  merely  colorable  deposit  shield  the 
culprit.  Queen  v.  Hazelton,  2  L.  R.  C.  0.  134.  Giving  a 
check  is  not  a  representation  that  the  party  has  then  the 
money  in  the  bank  to  his  credit,  but  it  is  a  representation  that 
the  check  is  a  good  and  valid  order  for  its  amount;  that  the 
existing  state  of  facts  is  such  that  in  ordinary  course  the 
check  will  be  met;  case  last  cited.  The  postdate  of  the  check 
is  a  perfectly  immaterial  circumstance  in  this  case. 

Both  court  and  jury  will  take  notice  of  general  business 
usages.  A  check  given  at  5  p.  m.  Saturday,  dated  Monday, 
can  be  presented  for  payment  just  as  soon  as  if  dated  Satur- 
day. The  representation  as  to  its  value,  and  the  existing 
state  of  facts,  by  giving  it,  is  just  as  emphatic  with  the  one 
date  as  the  other.  Courts  are  under  no  duty  to  aid  the  de- 
vices of  dishonesty  by  refining  away  the  substance  of  criminal 
acts. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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'•   .  /    .  i,*'a     '^Life  Ifisurnnce — Killing  rf  Assured  by  Benefietaty — Endowment  Cer- 
•  IJlP'  'j.u  i^^Jificate^Conditiona — Pleading, 

1.  A  contract  of  insurance  impliedly  aff^unips  the  rink  of  all  car^'Iera- 
..  K  /ta*^  neM  by  every   person,  whether  a  possible  beneGciary  under  the  contract  or 

/  ^  ^  'J7i  H.  ^^^*  from  which  the  death  of  the  assured  may  result,  unless  such  acts  of 
carelemneM  are  especially  excepted;  and  a  death  which  is  unintentional, 
though  caused  by  some  neglect  or  unlawful  act  of  the  beneficiary,  is  within 
the  contract  and  should  not  defeat  the  policy. 

2.  There  can  be  no  recovery  in  an  action  founded  upon  an  intentional 
wrong.  The  beneficiary  in  an  insurance  policy  can  not  recover  where  the 
death  of  assured  has  been  intentionally  caused  by  his  act 

3.  It  is  not  necessary  to  show  in  a  given  CftKe  that  the  purpose  of  the 
b(>neficiary  in  inurilering  the  assured  was  to  obtain  the  amount  at  risk;  it 
is  enough  if  the  killing  was  the  intentional  and  wrongful  act  of  the  bene- 
ficiary named  in  the  policy. 

4.  It  is  not  necessary  to  find  in  the  policy  an  exception  in  terms  against 
the  intentional  killing  of  the  assured  by  the  beneficiary.  Such  exception  is 
implied  by  law. 

5.  In  an  action  brought  to  recover  upon  an  endowment  certificate  of  a 
mutual  benefit  association,  this  court  holds,  that  the  plea  setting  up  the 
record  of  the  Criminal  Court,  showing  the  indictment  of  the  beneficiaiy 
therein  for  the  nmrder  of  assured,  her  plea  of  guilt  of  manslaughter,  and 
Fentence  to  the  penitentiary,  constituted  no  defense  to  said  action,  and 
that  judgment  for  the  defendant  can  not  stand. 

[Opinion  filed  April  21,  1890.] 

In  error  to  the  Suix^rior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  pre8i3ing. 

Mr.  Albion  Gate,  for  plaintiflE  in  error. 

The  liability  has  become  fixed.  The  mere  fact  that  the 
holder  of  the  note  caneee  the  death  is  not  a  valid  defense. 
Defendant  has  given  its  bond  to  Matthew  Schreiner  to  pay 
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plaintiff.  The  consideration  is  a  good  one.  It  is  not  against 
good  morals  or  public  policy.  Had  any  other  person  ^  than 
plaintiff  been  the  appointee,  the  question  conld  not  have 
arisen. 

The  distinction  between  defendant's  contention  and  the  case 
at  bar  is  clear.  The  contracting  ior  future  illicit  intercourse 
would  be  a  case  within  the  maxim  and  rule  invoked.  Past 
illicit  intercourse  would  be  a  good  consideration.  So  an 
agreement  to  engage  in  smuggling,  or  to  deal  in  differences 
on  the  stock  or  produce  exchange  are  illustrations  of  ex  turpi 
causa  oritur  nulla  actio  inter  partes^  as  are  also  Liuess  v. 
Hesing,  44  111.  113;  Tenny  v,  Foote,  95  111.  99;  Arter  v. 
Byington,  44  111.  468;  Henderson  v.  Palmer,  71  111.  579;  Par- 
sons V.  Ely,  45  111.232;  Skeels  v.  Phillips,  54  111.  309; 
Neustadt  v.  Hall,  58  111.  172;  Jerome  v.  Bigelow,  66  111. 
452;  Gillett  v.  Logan  Co.,  67  111.  256;  Hamilton  v.  Hamil- 
ton,  89  111.  349;  Pearson  v.  Lee,  1  Scam.  193;  Nash  v.  Mon- 
hcimer,  20  111.  215;  Loyd  v.  Malone,  23  111.  43;  Ambrose  v. 
Boot,  11  111.  497;  Ferguson  v.  Sutphen,  3  Gilm.  547. 

Nor  can  an  insurance  company  avoid  its  contract  by  setting 
up  an  infraction  of  the  "  Ten  Commandments, "  the  *'  Illinois 
Criminal  Code,"  or  a  violation  of  the  precepts  of  the  '^  Ser- 
mon on  the  Mount. "     P.  Ins.  Co.  v.  Mitchell,  67  IlL  43. 

Mr.  Francis  T  Colby,  for  defendant  in  error. 

An  insurance  company  assumes  certain  risks  in  issuing  a 
policy,  but  it  is  always  implied  that  it  does  not  assume  the 
risk  of  the  wilful  act  of  the  payee  to  bring  about  the  event 
insured  against.  So  the  insured  can  not  recover  for  loss  by 
fire  caused  by  his  arson.  Scott  v.  Home,  1  Dillon  (C.  Ct  U. 
S.),  105;  McConnell  v.  Delaware  Ins.  Co.,  18  III.  228;  Howell 
V.  Hartford,  etc.,  Ins.  Co.,  3  Ins.  L,  J.  653;  Sibley  v.  St  Paul 
Ins.  Co.,  8  Ins.  L.  J.  461;  Franklin  Ins.  Co.  v.  Humphreys,  65 
Ind.  549. 

The  contract  of  life  insurance  is  with  the  payee  (Glanz  v. 
Gloeckler,  104  111.  573);  so  if  the  life  upon  which  the  policy 
is  granted  be  taken  by  the  person  who  would  otherwise  receive 
the  insurance  money,  insurers  are  discliarged,  and  the  money 
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can  not  be  recovered  of  them.  Porter  on  Insurance,  p.  *131; 
Prince  of  Wales  Ins.  Co.  v.  Palmer,  25  Beav.  605;  New  York 
Mut  Life  Ins.  Co.  v.  Armstrong,  117  U.  S.  Eep.  591  (revers- 
ing 20  Blatch.  (U.  S.),  493). 

It  has  been  held  that  the  insurer  may  take  a  risk  of  death 
by  any  cause  other  than  by  sentence  of  law,  self-destruction 
in  a  sane  mind,  or  in  consequence  of  some  criminal  violation 
of  law.  If  death  ensue  from  any  of  these  causes  the  insurer 
is  not  liable,  since  it  is  contrary  to  the  policy  of  the  law,  in 
such  case,  to  allow  the  insurance  monev  to  be  recovered.  Por- 
ter  on  Insurance,  *p.  129;  Hatch,  Adni'r,  etc.,  v.  Mutual  Life 
Ins.  Co.,  120  Mass.  550;  Amicable  Soc,  etc.,  v.  Bollaad,  4 
Bligh,  N.  S.,  194;  Horn  v.  Anglo- Australian, etc.,  L.  J.  511,  Ch. 

It  is  contrary  to  public  policy  to  permit  a  person  who  wil- 
fully kills  another  to  enforce  through  the  courts  the  coutract 
for  the  payment  of  insurance  upon  the  life  of  the  person 
killed.  Kcw  York  Mut.  Life  Ins.  Co.  v.  Armstrong,  117  U. 
S.  Kep.  591;  Eiggs  v.  Palmer  (N.  Y.  Ct.  of  Appeals,  Oct  8, 
.  1889),  22  N.  E.  Rep.  188;  Greenhood  on  Public  Policy,  part 
I,  rule.  II. 

No   action   could   arise  except  by  the  death  of  Matthew 
Schreiner.     That  was  brought  about  by  a  crime.     The  crimi- 
nal ought  not  to  be  assisted  by  the  courts  to  reap  a  reward 
from  her  crime.     The  maxim  "«c  maleficio  non  oritur  oon- . 
trdctus,^^  applies.     Broom's  Legal  Maxims,  706. 

MoRAN,  J.  The  declaration  in  this  case  counts  upon  an 
endowment  certificate  issued  to  one  Matthew  Schreiner  by  the 
High  Court  of  Illinois  Catholic  Order  of  Foresters,  in  and  by 
which,  on  condition  that  said  member,  (Matthew  Schreiner) 
complies  with  the  laws,  rules  and  regulations  governing  tho 
said  order,  said  High  Court  promises  to  pay  to  his  wife,  Mag- 
gie Schreiner,  $1,000,  upon  satisfactory  evidence  of  the  death 
of  said  member,  provided  that  said  member  is  in  good  stand- 
ing in  the  order  at  the  time  of  his  death,  "and  provided  also 
that  this  certificate  shall  not  have  been  surrendered  by  said 
member  and  another  certificate  issued  at  his  request,  in  accord- 
ance with  the  laws  of  this  order." 
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The  certificate  is  shown  to  be  duly  assigned  to  the  benefi- 
cial plaintiff,  John  C.  King. 

To  the  declaration  defendant  filed  pleas,  to  some  of  which 
plaintiff  demurred,  which  demurrers  the  court  overruled,  and 
plaintiff  electing  to  stand  by  the  demniTers,  the  defendant 
withdrew  all  other  pleas,  and  there  was  judgment  for  defend- 
ant on  the  pleas  demurred  to.  These  pleas  are  four  in  num- 
ber. Tlie  first  alleges,  as  the  ground  of  defense,  that  said 
Maggie  Schroiner  did  "feloniously  kill  the  said  Matthew 
Schreiner;"  the  second  avers  that  no  cause  of  action  could 
arise  upon  said  certificates  except  by  reason  of  the  death  of 
said  Matjthew  Schreiner,  and  that  "  said  death  of  said  Matthew 
Schreiner  was  caused  by  the  felonious  act  of  the  said  Maggie 
Schreiner,"  etc.,  and  the  third  is  like  the  second,  except  it 
alleges  that  the  death  of  Matthew  "was  caused  solely  by  the 
wilful  act  of  the  said  Maggie  Schreiner,"  and  that  said  wilful 
act  in  causing  the  death  of  the  said  Matthew  Schreiner  was  at 
the  time  of  the  commission  thereof  contrary  to  the  statute 
of  the  State  of  Illinois.  The  fourth  plea  sets  up  the  record 
of  the  Criminal  Court  of  Cook  County,  showing  the  indict- 
ment of  one  Lena  Schreiner  for  the  murder  of  said  Mathias 
Sciireiner,  her  plea  of  guilty  of  manslaughter,  and  her  sen- 
tence to  ten  years  in  the  penitentiary,  and  alleges  that  the 
Maggie  Schreiner  named  in  the  benefit  certificate  is  the  same 
person  as  the  Lena  Schreiner  mentioned  in  the  indictment  and 
judgment,  and  that  the  Mathias  Schreiner  mentioned  in  the 
certificate  is  the  Matthew  Schreiner  mentioned  in  the  indict- 
ment; and  avers  that  said  judgment  of  the  Criminal  Court  is 
still  in  full  force,  and  prays  judgment,  etc. 

This  fourth  plea  may  be  very  readily  disposed  of.  Indeed, 
it  is  somewhat  difficult  to  surmise  on  what  theory  it  is  sup- 
posed to  set  up  matter  in  bar  of  the  action.  The  record  is 
merely  evidence  of  the  conviction,  but  is  no  evidence  of  any- 
thing that  is  to  be  inferred  or  argued  from  it.  It  constitutes 
no  estoppel  except  between  the  people  and  the  person  con- 
victed, and  is  not  evidence  when  the  question  arises  collater- 
ally even  of  the  fact  of  Mathias  Schreiner's  death,  much  less 
of  the  fact  of  who  killed  him.     Her  plea   admitting  guilt  of 
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manslaiiglitor  is  like  anj  other  admission  of  the  kind,  not  con- 
clusive, but  subject  to  contradiction  or  explanation,  when 
proved  against  her  in  any  civil  proceeding,  and  in  such  a  pro- 
ceeding the  record  is  not  evidence  in  favor  of  a  party  adverse 
to  her,  that  she  did  so  plead  guilty.  The  plea  constituted  no 
defense  whatever  to  the  action.  Duchess  of  Kingston's  case 
and  notes  thereto,  2  Smith's  L.  C.  609. 

The  other  pleas  do  not,  in  our  opinion,  set  np  snch  a  killing 
as  should  in  law  bar  plaintiff  from  a  recovery.  The  allega- 
tions that  the  death  was  caused  solely  by  the  wilful  act  and 
by  the  felonious  act  of  said  Maggie  Schreiner,  and  that  she 
did  feloniously  kill  said  Mathias  Schreiner,  would  aU  be  sup- 
ported by  proof  of  facts  which  would  constitute  the  crime  of 
involuntary  m-uislaughter  under  our  statute. 

'*  Involuntary  manslaughter  shall  consist  in  the  killing  of  a 
human  b3ing  without  any  intent  to  do  so,  in  the  commission 
of  an  unlawful  act,  or  a  lawful  act,  which  probably  might  pro- 
duce such  a  consequence,  in  an  unlawful  manner. "  Crim. 
Code,  Sec.  145. 

Such  an  involuntary  killing  might  be  punisliabJe,  and  it 
would  therefore  be  felonious,  and  it  might  also  be  the  result 
of  a  felonious  act,  or  of  a  wilful  act  Ko  homicide  which  is 
the  result  of  carelessness,  or  which  is  not  an  intentional  kill- 
ing, should  bar  plaintiff's  rights  to  the  money  on  her  certifi- 
cate. 

A  contract  of  insurance  or  a  certificate  like  the  one  in  suit, 
impliedly  assumes  the  risk  of  all  carelessness  by  every  person, 
whether  a  possible  beneficiary  under  the  contract  or  not,  from 
which  the  death  of  the  insured  may  result,  unless  such  acts 
of  carelessness  are  especially  excepted;  therefore  a  death 
which  is  unintentional,  though  caused  by  some  neglect  or 
unlawful  act  of  the  , beneficiary,  is  within  the  c^iUtract,  and 
ought  not  to  defeat  the  policy.  But  it  would  be  unjust  and 
unreasonable  to  hold  that  the  intentional  taking  of  the  life  of 
insured,  by  the  person  who  is  to  receive  the  insurance  on  the 
death,  is  a  risk  assumed  and  insured  against  by  the  company 
or  the  society  which  issues  the  policy  or  certificate. 

The  law  enters  into,  and   becomes  a  part  of  every  contract, 
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and  furnishes  the  role  for  its  proper  constrnction.  Public  pol- 
icy is  a  law  with  reference  to  which  all  contracts  must  be  made 
and  interpreted,  and  public  policy  forbids  thslt  contracts  shall 
receive  such  an  interpretation  as  will  encourage  crime  or 
make  their  performance  a  reward  thereof.  Wager  policies 
were  held  void  at  common  law  because  of  the  obvious  tempta- 
tion presented  by  such  policies  to  the  commission  of  crime 
Quite  as  clear,  and  it  would  seem  a  more  imperative  policy 
requires  the  rule  to  be  that  a  beneficiary  in  a  life  policy  can 
not  recover,  when  the  event  by  which  he  is  to  benefit,  to  wit, 
the  death  of  the  insured,  has  been  intentionally  accomplished 
by  his  own  act  To  hold  otherwise  would  be  to  furnish  to 
the  party  interested  the  strongest  temptation  to  bring  about, 
if  possible,  the  event  insured  against.  It  is  wholly  unneces- 
sary to  find  in  the  policy  ot  the  certificate  an  exception  in 
terms  against  the  intentional  killing  of  the  insured  by  the 
beneficiary.  Such  an  exception  is  introduced  into  the  con- 
tract by  the  law,  which,  by  civil  power  and  coercion,  seeks  to 
enforce  the  divine  command,  "Thou  shalt  not  kill." 

No  court  will. lend  its  aid  to  one  who  founds  his  cause  of 
action  on  his  intentional  wrong.  If  this  contract  read  in 
terms  that  the  High  Court  would  pay  the  money  to  plaintiff 
on  the  death  of  Schreiner,  whether  he  should  die  from  nat- 
ural causes,  or  by  the  hands  of  plaintifl^,  all  would  agree  that 
it  would  be  void  as  against  public  policy.  Is  it  not  plain  that 
the  same  policy  which  would  render  it  void  if  expressed 
in  terms,  forbids  an  interpretation  of  its  obligations,  which 
would  give  to  the  contract  the  same  injurious  and  immoral 
operation.  The  question  sought  to  be  raised  by  the  pleas  in 
this  case,  but  which  as  we  have  seen  they  fail  to  present,  is 
new,  and  we  have  found  no  case  exactly  in  point.  It  was  held 
by  the  Supreme  Court  of  the  United  States  in  Insurance 
Company  v.  Amstrong,  117  U.  S.  599,  that  a  person  whapro- 
cured  a  policy  upon  the  life  of  another,  payable  at  his  death, 
and  then  murdered  the  assured  to  make  the  policy  payable, 
could ,  not  recover  thereon.  It  would,  indeed,  as  was  there 
said,  "  be  a  reproach  to  the  jurisprudence  of  the  country,"  if 
this  were  not  so.    We  do  not  think,  however,  that  it  is  neces- 
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sary  to  show  that  the  purpose  of  the  killing  was  in  order  to 
get  the  money.  It  is  enough  that  the  kiHing  was  the  inten- 
tional and  wrongful  act  of  the  beneficiary  named  in  the 
policy. 

Then,  as  a  fair  interpretation  of  the  contract,  the  death  is 
occasioned  by  a  cause  which  exempts  the  insurer  from  liabil- 
ity. This  avoids  the  view  that  the  beneficiary  is  denied  the 
right  to  recover  as  an  additional  punishment  to  that  pre- 
scribed by  law  for  the  offense.  There  is  no  attempt  to 
enhance  the  pains  and  penalties  provided  by  law  for  the  pun- 
ishment of  crime,  nor  is  it  said  to  the  plaintiff,  ^*  you  are  a 
criminal  and  can  have  no  aid  from  the  court  to  enforce  legal 
rights  arising  to  yon  under  a  contract." 

Simply  no  right  has  accrued  to  her  under  the  contract  if 
she  intentionally  killed  the  assured. 

For  overruling  the  demurrers  to  the  insufficient  pleas,  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Heversed  and  re?nafided. 


2S  "^  The    Niagara  Fire  Insurance  Company 

V. 

Ariana  E.  Scammon,  Adm'x. 

Fire  Tnnwance — Stipulation — Conditions — Alienation — Practice—Inter- 
locutory Orders  by  Several  Judges — Account, 

1.  When  an  interlocutory  order  has  been  made  in  a  sri^en  case  by  one 
judge,  and  further  proceedin(<8  are  had  therein  before  another  jud^re  in  the 
same  county,  each  judge  may  conduct  the  proceedings  before  himself  in 
accordance  with  his  own  opinion  at  the  time,  whether  it  conflicts  with  an 
earlier  interlocutory  order  or  not,  and  it  id  immaterial  whether  that  earlier 
order  was  made  by  himself  or  another  judge. 

2.  A  stipulation  setting  forth  that  one  case  shall  '*  abide  by  the  issue,*' 
of  another,  means  that  it  shall  abide  **  the  ultimate  result  or  end,**  of  such 
other. 

8.  In  an  action  brought  to  recover  upon  a  fire  insurance  policy,  the 
plaintiff  having  moved  for  judgment  upon  a  certain  stipulation  duly 
entered  into,  the  defendant)  contending  that  it  was  not  liable  because  of  a 
certtiin  alienation  of  the  prop  rty  insured,  this  court  declines  to  intcrfcro 
with  the  judgment  for  the  plaintiff. 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
BiGHABD  W.  Clifford,  Judge,  presiding. 

Mr.  Henry  G.  Miller,  for  appellant. 

Messrs.  Charles  F.  White  and  Martin  L.  Wheeler,  for 
appellee. 

Gaby,  P.  J.  When  this  appeal  was  docketed  in  this  court, 
Jonathan  Young  Scauinion,  of  whose  estate  the  appellee  is 
administratrix,  was  yet  alive.  More  than  fifty  years  earlier, 
and  while  the  circuit  judges  whose  names  appear  in  this 
record  were  yet  unborn,  he  had  been  appointed  reporter  of 
the  decisions  of  the  Supreme  Court  of  the  State,  and  four 
volumes  bearing  his  name  are  witnesses  of  the  fidelity  with 
which  he  performed  the  labor  he  undertook,  and  of  the  ability 
of  the  early  judges  of  that  court  during  a  period  of  eleven 
years. 

At  the  September  term,  1889,  of  the  Circuit  Court,  this 
case  was  submitted  to  the  court  for  trial,  without  a  jury, 
before  Judge  Cliflford.  The  plain tijQE  there,  now  represented 
by  the  appellee,  moved  for  judgment  upon  a  stipulation  made, 
as  the  parties,  by  their  briefs,  agree,  though  the  record  does 
not  show  the  date,  at  the  April  term,  1886,  of  the  Circuit 
Court,  as  follows: 

"  Circuit  Court,  Cook  County. 

J.  Young  Scammon 


v. 

The  Commercial  Union  As- 
surance Company. 

Same 

V. 

The  Adriatic  Fire  Insurance 
Company. 


Gen.  No. 
Term  No.  17. 


Gen.  No. 
Term  No.  18. 
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Same 

V. 

The  Shoe  and   Leather  In- 
fiiiranoe  Company. 

Same 

▼• 
Same. 

Same 

V. 

The  Commercial  Union  As- 
Borance  Company. 

Same 

V. 

The  Adriatic  Fire  Insurance 
Company. 

Same 

V. 

The  Firemen's  Fund  Insur- 
ance Company. 

Same 

V. 

The  Commercial  Union  As- 
surance Company. 

Same 

V. 

The  Shoe  and  Leather  In- 
surance Company. 


Qen.  No. 
Term  No.  19. 


Gten.  No. 
Term  No.  20. 


Gen.  No. 
Term  No.  23. 


Gen.  No. 
Term  No.  24. 


Gen.  No. 
Term  No.  22. 


Gen.  No. 
Term  No.  25. 


Gen.  No. 
Term  No.  26. 


Gen.  No. 
Term  No.  27. 


Same 

V. 

The  Adriatic  Fire  Insurance 
Company. 

It  is  hereby  stipulated  tliat  the  above  cases  shall  be  tried 
by  the  court  without  the  interveutiun  of  a  jury,  and  tbat  the 
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first  tried  shall  be  that  of  J.  Yonng  Scammon  v.  The  Com- 
mercial Union  Asearance  Company,  Term  No.  17,  and  that 
either  party  shall  be  at  liberty  to  use  the  evidence  contained 
in  the  bill  of  exceptions  made  np  from  the  former  trial  of 
said  case,  and  filed  in  said  Circuit  Court,  December  22,  1880, 
and  now  in  the  hands  of  the  plaintiff's  attorneys,  or  from  tlie 
abstract  of  the  record  of  said  case  filed  in  the  Appellate  Court 
of  the  First  District,  if  for  any  reason  the  bill  of  exceptions  is 
not  in  the  possession  of  the  party  offering  such  evidence. 

It  is  further  stipulated  that  the  succeeding  cases  shall  abide 
the  event  of  said  case  both  in  the  Circuit  Court  and  on  appeal 
to  the  Appellate  Court  and  Supreme  Court,  if  any  appeal  shall 
be  taken  by  either  party.  It  is  understood  that  this  stipula- 
tion shall  embrace  all  the  cases  in  the  Circuit  Court  in  which 
J.  Young  Scammon  appears  as  plaintiff  in  his  own  behalf,  or 
as  executor  against  insurance  companies,  represented  by  Mil- 
ler, Lewis  &  Judson  as  defendants.  It  is  understood  that 
either  party  may  offer  additional  testimony. 

(Signed)        Chablks  F.  White, 

Att'y  for  plaintiff. 
Miller,  Lewis  &  Judson, 

Att'ys  for  defendants. 

It  18  hereby  understood  and  agreed  by  and  between  the 
respective  attorneys  in  the  case  of  Scammon  v.  The  Niagara 
Fire  Insurance  Company  (No.  21),  that  it  shall  abide  by  the 
issue  in  the  case  of  Scammon  v.  The  Commercial  Union 
Assurance  Conijmny,  above  named. 

Chables  F.  White, 

Att'y  for  plaintiff. 
Lawbence  Pboudfoot,  - 
Att'y  for  defendant. 

The  same  motion  for  judgment  upon  the  stipulation  having 
been  made  before  Judge  Grinnell,  and  denied  by  him  at  the 
preceding  April  term,  it  was  also  denied  by  Judge  Clifford, 
and  as  the  brief  for  appellant  says,  though  the  record  does 
not  so  show,  for  the  reason  that  Judge  Grinnell  had  denied  it. 

In  the  Circuit  and  Superior  Courts  of  Cook  County,  each 
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having  several  judges,  when  any  interlocutory  order  has  been 
made  in  a  case  by  one  judge,  and  further  proceedings  therein 
are  before  another,  while  courtesy  to  each  should  prevent,  as 
it  does,  any  captious  conflict  in  rulings,  yet  each  judge  has  the 
power  to,  and  if  confident  he  is  right,  should  conduct  the  pro- 
ceedings before  himself  in  accordance  with  his  own  opinion 
at  the  time,  whether  that  conflicts  with  an  earlier  interlocutory 
order  or  not;  and  it  is  imnuiteria)  whetlier  that  earlier  order 
was  made  by  himself  or  another  judge.  Fort  Dearborn 
Lodge  v.  Klein,  115  111.  177.  That' this  stipulation  is  binding, 
the  appellants  do  not  deny.  Indeed,  they  could  not  do  so 
successfully.  Teal  v.  Russell,  2  Scam.  319;  Johnson  v.  Esta- 
brook,  84  111.  75.  But  the  appellant  insists  that  the  proper 
construction  of  the  stipulation  did  not  entitle  the  plaintiff 
below  to  judgment  upon  it.  The  plaintiff  there  presented  to 
the  court,  with  the  stipulation,  proof  of  the  further  proceed- 
ings in  the  case,  No.  17,  as  they  are  shown  in  20  111.  App.  500, 
125  111.  601,  and  126  111.  355. 

The  stipulation  that  the  present  case  should  '^ abide  by  the 
issue "  of  that,  meant  and  means  that  it  should  abide  "  the 
ultimate  result  or  end  "  of  No.  17.  In  no  other  of  the  many 
senses  in  which  the  substantive  *'  issue  "  is  used  could  it  be 
appropriate  here.     Webster's  Dictionary,  word  "  issue." 

The  measure  of  damages  was  the  only  question  left  open, 
and  if  tliere  were  errors  in  the  record  upon  other  points,  this 
stipulation  would  prevent  a  reversal  for  such  errors.  But 
there  were  no  errors.  The  action  is  upon  a  fire  policy  for 
$5,000.  The  clause  in  the  policy  relied  upon  by  the  appellant, 
'*  in  case  of  any  sale  or  transfer,  or  change  of  title  in  the  prop- 
erty insured  by  this  company,  or  of  any  undivided  interest  there- 
of, or  the  entering  or  foreclosing  of  a  mortgage,  *  *  * 
this  insurance  shall  immediately  cease,"  does  not  cover 
the  transactions  recited  in  the  decisions  of  the  Comm.  Union 
Ass.  Co.,  to  which  reference  has  been  made.  "  In  our  opin- 
ion," say  the  Supreme  Court,  in  126  111.,  page  373,  "  it  most 
follow  that  the  deed  of  the  trustee  was  not  such  an  aliena- 
tion as  is  within  the  reasonable  contemplation  of  the  clause 
under  consideration." 


r 
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It  18  true  tlie  clause  they  were  considering  had  other 
words  than  there  are  in  this,  to  which  some  of  the  argument 
seems  to  be  addressed,  but  the  point  of  the  decision  is  that 
a  voidable  sale  by  the  trustee,  against  the  will  of  the  assured, 
and  by  him  avoided,  was,  after  such  avoidance,  as  to  its  effect 
upon  the  policy,  as  if  it  had  never  been  made. 

It  does  appear  that  the  loss  upon  the  property  assured  by 
this  policy  was  $6,500.  If  an  account  between  Babcock  and 
Scammon  had  been  taken,  there  was  $5,000  to  be  allowed  to 
the  latter  for  an  insurance  Babcock  had  collected  upon  the 
same  loss.  In  various  ways  the  appellant  seeks  to  make  that 
collection  a  total  or  partial  defense  to  this  action.  But  the 
Supreme  Court  have  held  in  126  111.  363,  that  the  relations 
between  Scammon  and  the  companies  whose  policies  he  held, 
were  not  affected  by  the  account  between  Scammon  and  Bab- 
cock.    The  loss  was  more  than  the  policy  here  sued  upon. 

So  far  as  this  record  shows,  the  decree  by  which  the  sale  under 
the  mortgage  was  set  aside,  was  but  declaratory  of  the  rights  of 
the  parties,  and  required  the  taking  of  an  account,  to  fix  amounts. 
But  it  settled  those  rights,  and  was  so  far  final,  that  from  it  an 
appeal  might  have  been  taken.  Chicago  Life  v.  Auditor,  100 
III.  478.  The  parties,  so  far  as  the  record  shows,  submitted 
to  it  and  conducted  their  subsequent  business  in  subordina- 
tion to  it.  The  account  directed  by  the  decree  was  never 
taken,  or  if  it  was  this  record  contains  no  evidence  of  it.  It 
is  but  inference  that  Scammon  got  any  benefit  from  the  insur- 
ance to  Babcock.  Both  parties  immediately  sold  to  Wirt 
Dexter  Walker,  and  nobody  had  any  further  interest  in  stat- 
ing an  account. 

The  appellant  asked  the  court  to  hold  as  law  a  proposition 
that  assumes  that  Scammon  conveyed  his  interest  in  the  prop- 
erty before  the  decree.  There  is  no  sufiScient  evidence  to  base 
the  assumption  upon.  The  deed,  though  dated  before,  was 
acknowledged  the  same  day  the  decree  was  entered,  and 
Scammon  testified  that  he  sold  subsequent  to  the  entry  of  the 
decree.  There  was  no  apparent  effort  in  the  Circuit  Court  to 
get  at  details  on  that  matter.  On  the  whole  record  there  is 
no  error  against  the  appellant,  and  the  judgment   is  aflSrmed^ 

Judgment  affimiecL 


588  Appellate  Courts  op  Illinois. 

Vol.  35.]  Madderom  v.  Heath  &  Milligan  Mfg.  Co. 


John  Madderom  and  Henry  De Young 

V. 

The  Heath  &  Milligan  Manufacturing  Company, 

for  use,  etc. 

Banks  —  Parties — A mendmeni — Private  BanTcer — InsoJcep cy — Chech — 
Presentation — Adcancements  by  National  Bank  upon  Check  qf—haches^ 

■ 

1.  It  IB  a  debtor*8  duty  to  seek  hift  creditor  if  he  is  'within  the  State. 

2.  The  objection  that  a  suit  was  brought  by  the  wrong  party  may  be 
removed  by  amendment  in  the  trial  court. 

3.  The  neglect  of  the  payee  of  a  check  to  present  the  same  the  day  suc- 
ceeding that  upon  which  it  was  given,  imposes  upon  him  only  the  risk  of 
whatever  damage  may  result  to  the  maker  therefrom. 

4.  In  an  action  by  a  bank  to  recover  from  the  drawers  of  a  check  paid 
by  it  in  conformity  with  an  arrangement  with  the  private  banker  upon 
whom  it  Wiis  drawn,  to  receive  at  the  clearing  house  and  to  advance  money 
upon  checks  drawn  upon  him,  the  same  to  be  subject  to  his  approval, 
settlements  to  be  made  each  day,  said  banker  sub^uently  becoming  insol- 
vent, this  court  holds  that  the  failure  of  said  bank  to  return  the  check  in 
suit  to  the  bank  that  sent  it,  by  a  certain  hour  in  the  day,  subjected  it  to  the 
risk  that  such  bank  had,  after 'the  expiration  thereof,  changed  its  position 
so  that  a  subsequent  return  would  work  them  an  injury  that  would  not 
have  occurred  had  it  been  returned  within  the  time  limited  for  that  pur- 
pose, and  declines  to  interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gsinnell,  Judge,  presiding. 

Mr.  Hugh  L.  Burnham,  for  appellant. 

Messrs.  McMurdt  &  Job,  for  appellee. 

Between  drawer  and  ]>a7ee,  the  former  must  stand  the  loss 
if  the  bank  fails  before  the  close  of  business  hours  on  the  dav 
after  the  check  is  given.  Bickford  v.  First  National,  42  111. 
238;  Daniel  on  Neg.  In.,  Sec.  1590  fl);  Syracuse  v.  Collins, 
3  Lansing,  32. 

After  the  drawee  bank  has  failed  it  is  not  necessary  to  pre- 
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sent  checks  drawn  upon  it,  as  no  loss  could  accrue  to  the  drawer 
by  not  doing  so.  Daniel,  Sec  1591;  Syi'acuse  v.  Collins, 
supra. 

The  maker  of  a  check  is  not  discharged  by  the  laches  of  the 
holder  unless  he  has  suffered  loss  thereby.  Stewart  v.  Smith, 
17  Ohio  St  85;  Swift  v.  Jones,  2  Bush  (Ky.),  105;  Syra- 
cns^e  V.  Collins,  supra. 

Obviously  neither  by  implied  contract  nor  because  of  the 
eiTor  of  the  inexperienced  clerk  of  the  Fort  Dearborn 
National  Bank,  can  the  appellants  claim  anything  unless  they 
have  sustained  loss  thereby.  They  having  failed  to  show  any 
loss  thus  occasioned,  the  judgment  of  the  court  below  should 
be  affii-mcd. 

Gaby,  P.  J.  Whether  this  action  should  have  been  in  the 
name  of  the  Fort  Dearborn  National  Bank,  for  whose  use  the 
appellees  sue,  is  a  question  which,  if  it  could  be  made  here  for 
the  first  time,  the  parties  waive,  and  desire  a  decision  on  the 
merits.  If  such  an  objection  had  been  made  at  the  Circuit 
Court  it  could  have  been  removed  by  amendment  McDowell 
V.  Town,  90  111.  369. 

The  facts  are  that  August  31,  1888,  the  appellants  made 
their  check  for  $120.25,  payable  to  the  appellee,  on  William 
A.  Swart  &  Co.,  bankers  at  Boseland,  a  part  of  Cliicago 
about  twenty  Sabbath  days'  journey  from  the  business  center 
of  the  city,  and  delivered  it  to  the  appellees.  They  indorsed 
it  to  the  First  National  Bank,  who  the  next  morning  sent  it 
to  the  clearing  house.  Swart  was  the  whole  of  his  bank,  and 
had  an  arrangement  with  the  Fort  Dearborn  National  Bank 
that  the  latter  should  receive  at  the  clearing  house  and  pay 
checks  upon  him,  and  that  between  one  and  half  past  one  of 
each  day,  he  or  his  representative  would  come  to  the  latter 
bank,  and  such  checks  as  he  did  not  want  to  pay,  the  bank 
would  return  to  the  bank  which  sent  them  to  the  clearing 
house,  who  would  refund,  and  such  as  he  did  want  to  pay  he 
gave  a  check  for  on  the  Fort  Dearborn  National  Bank,  with 
which  he  kept  an  account.  In  the  morning  of  the  first  day  of 
September,  Swart  absconded,  and  his  bank  having  been  opened, 
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was  closed  at  about  ten  10  o'clock  a.  m.,  of  whicb  the  appellants 
had  immediate  knowledge,  their  place  of  business  being 
within  two  hundred  feet  of  Swart's  bank.  He  paid  no  atten- 
tion to  his  checks  with  the  Fort  Dearborn  National  Bank,  and 
his  account  there  was  overdrawn. 

Tliis  bank  had  a  new  cleHriug  house  clerk,  who  had  not 
learned  his  business,  and  held  the  check  until  after  two 
o'clock  p.  M.,  at  which  hour,  it  is  bj  the  parties  here  assumed, 
that  the  right  of  the  Fort  Dearborn  National  Bank  to  return 
the  check  to  the  First  National  Bank«  under  the  rules  of  the 
clearing  house,  expired.  The  apjjellants  had  moie  than 
enough  money  on  deposit  with  Swart  to  pay  the  check. 

All  of  Swart's  effects  went  into  tlie  hands  of  a  receiver,  and 
no  demands  upon  him  have  been  paid  since  his  bank  closed, 
except  through  the  receiver.  The  record  does  not  expressly 
show,  but  it  is  a  fair  conclusion  from  it,  that  this  check  was 
never  presented  at  Swart's  bank,  or  to  the  receiver,  for 
payment,  but  the  Fort  Dearl.orn  National  Bank,  by  letter, 
notified  the  appellants  that  the  bank  held  the  check,  and 
requested  payment.  It  does  not  appear  that  tlie  clieck  has 
ever  been  tendered  to  the  appellants. 

Now,  leaving  for  the  present  out  of  view  the  clearing  house 
feature  of  this  case,  and  also  the  relations  of  the  Fort  Dearborn 
National  Bank  with  Swart,  it  is  clear  that  the  bank,  either  in 
its  own  name,  or  in  the  present  action,  and  it  now  makes  no 
diflference  which,  would,  under  the  authorities  in  this  State, 
without  looking  furtlier,  have  a  right  to  recover  the  judg- 
ment they  have  obtained.  The  appellees  had  all  the  business 
hours  of  September  1st  in  which  to  present  the  check. 
Bickford  v.  National  Bank,  42  111.  23S. 

Neglect  in  that  regard  only  imposed  upon  them  the  risk  of 
whatever  damage  might  result  to  the  appellants  from  it 
Stevens  v.  Park,  73  111.  387,  and  cases  there  cited. 

Here  no  damage  resulted.  When  the  Fort  Dearborn 
National  Bank  notified  the  appellants  that  tlie  bank  held  tho 
check,  and  wanted  payment,  their  duty  to  pay  became  fixed. 
They  knew  at  ten  o'clock  in  the  morning  of  September  1st, 
that    unless  the   check  was  already   paid,   it   would  not  be 
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Any  presentment  of  the  cheek  at  Swart's  bank  thereafter 
would  have  been  idle.  Ifo  injury  could  result  from  omitting 
it.     Syracuse  v,  Collins,  3  Lansing,  29. 

When  notified  that  the  Fort  Dearborn  National  Bank  held 
the  check,  it  became  their  duty  to  go  to  the  bank  and  pay  the 
check.  While  tlie  practice  i^  that  creditors  follow  debtors, 
the  law  is  that  the  debtor  must  seek  the  creditor  if  he  is 
within  the  State.     Bishop,  Cont,  Sec.  1437. 

Now  as  to  the  clearing  house  feature  and  the  relations 
between  Swart  and  the  Fort  Dearborn  National  Bank.  The 
latter  did  not  pay  checks  drawn  on  Swart,  but  advanced 
the  money  upon  them,  subject  to  his  approval,  whether  such 
advance  should  operate  as  payment.  If  he  disapproved,  the 
bank  had  no  claim  upon  him  for  reimbursement. 

The  law,  therefore,  that  a  bank  paying  a  check  purporting 
to  be  drawn  upon  it  by  a  customer,  has  no  redress  Jfgainst  an 
innocent  receiver  of  the  money,  whatever  mistake,  fraud  or 
forgery  may  hjyve  intervened,  so  that  it  does  not  touch  the 
title  of  such  receiver  to  the  paper  itself,  has  no  application 
here.  When  Swart  did  not  accept,  as  paid  on  his  account,  a 
check  received  through  the  clearing  house,  it  was  incumbent 
upon  the  bank  to  return  it  to  the  bank  that  sent  it  to  the  clear- 
ing house  by  two  o'clock  the  same  day. 

The  consequence  of  their  failure  so  to  return  it  was — and 
it  was  the  only  consequence  that  they  took  upon  themselves — 
the  risk  that  tlie  bank  sending  the  check  had.  after  the  expi- 
ration of  the  time  for  the  return  of  the  check,  changed  its 
position,  so  that  a  subsequent  return  would  work  them  an 
injury  that  would  not  have  come  if  the  check  had  been 
retunied  within  the  time  limited  for  that  purpose.  The  Mas- 
sachusetts cases  all  reviewed  in  Merchants'  Bank  v.  Common- 
wealth Bank,  139  Mass.  513,  cover  the  whole  ground. 

A  reference  to  those  cases  without  repeating  wliat  is  said 
there,  is  sufficient  for  the  present  case. 

Judgment  affirmed. 
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V. 

Minnie  Limbert. 

Practice— Bill  (^  Exceptions — Motion  Jor    New    Trial— Failure  to 
Embody  in, 

1.    The  only  way  to  preserve  a  motion  for  a  new  trial,  and  the  reasons 
therefor,  so  that  they  may  be  seen  by  the  court  upon  reriew,  is  to  embody 
the  same  in  the  bill  of  exceptions.    This  court  will  not  look  elsewhere  to 
^  find  matter  which  can  only  become  port  of  the  record  by  becoming  so 

49  3i4t        embodied. 

^  ^  2.    The  bill  of  exceptions  is  the  pleading  of  the  party  filing  the  same, 

35  ff^t        and  is  to  be  taken  against  him,  and  unless  error  is  made  to  appear,  the 
*^  ^^        action  of  the  trial  court  must  be  presumed  to  be  correct. 
*^*'>      592        ^    Error  can  not  be  assigned  on  matter  on  which  the  trial  court  has  not 
pU^  ^S22     ruled,  and  to  which  that  court's  attention  has  not  been  called. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Richard  Pbbndebgast,  Judge,  presiding. 

Mr.  James  B.  Muib,  for  appellant 

Mr.  George  B.  Power,  for  appellee. 

MoR an,  J.  We  are  prevented  from  considering  the  questions 
argued  by  coimsel  for  appellant  in  this  case,  because  of  the 
condition  of  the  record.  He  makes  two  points,  that  the  ver- 
dict is  against  the  weight  of  the  evidence,  and  that  damages 
awarded  are  excessive.  The  bill  of  exceptions  sets  out  no 
motion  for  a  new  trial,  but  contains  the  following  statement, 
after  reciting  the  verdict: 

"  Whereupon  the  defendant,  by  his  counsel,  then  and  there 
moved  the  court  to  set  aside  the  vei'dict  so  rendered  and 
grant  a  new  trial  in  this  cause,  and  filed  the  following  reasons 
in  writing,  and  affidavits  suj^porting  same,  for  his  motion,  to 


First  District — March  T£bm«  1890.       693 


■^^ 


Alley  V.  Limbert. 


wit :  (See  affidavite,  etc.,  already  copied  in  this  record.  See 
pages,  10,  11,  12.)  But  the  court  denied  the  motion  and 
gave  judgment" 

It  has  been  frequently  held  by  the  Supreme  Court,  and  also 
by  this  court,  that  the  only  way  to  preserve  a  motion  for  a 
new  trial,  and  the  reasons  tlierefor,  so  that  they  may  be  seen 
by  the  court  on  review,  is  to  embody  such  motions  and  reasons 
in  the  bill  of  exceptions.  We  will  not  look  outside  of  the 
bill  of  exceptions  to  some  part  of  the  record  made  by  the 
clerk,  to  find  matter,  such  as  instructions,  motions  and  evi- 
dence, which  can  only  become  part  of  the  record  by  being 
embodied  in  the  bill  of  exceptions  itself.  Wo  have  no  right 
or  anthority  to  do  so.  Franey  v.  True,  26  III.  185;  Liverpool 
L.  &  G.  Ins.  Co.  V.  Sanders,  26  111.  App.  559;  C,  M.  &  St 
P.  Ry.  V.  Yando,  26  III.  Anp.  601;  C,  M.  &  St  P.  Ey.  v. 
Harper,  26  III.  App.  621;  C.,  M.  &  St  P.  Ry.  v.  Yando,  127 
III.  214;  Butt  V.  Lee,  27  111.  App.  419;  Byrne  v.  Clark,  30 
IIL  App.  651 

Now,  the  bill  of  exceptions  in  this  case  does  recite  the  filing 
of  a  motion  for  a  new  trial, but  it  was  a  motion  which  set  out 
the  reasons  ip  writing,  and  neither  a  copy  of  the  motion  nor  of 
the  reasons  in  writing  are  found  in  the  bill  of  exceptions. 
There  is  a  reference  to  affidavits,  etc.,  and  to  pages  10, 11  and 
12  of  the  record,  but  eveo  if  we  might  follow  such  references, 
which,  from  the  authorities  above  cited>  it  will  be  seen  we  are 
not  at  liberty  to  do,  wo  shouk)  iind  no  motion  for  new  trial  or 
written  reasons  therefor  on  any  of  the  pages  referred  to. 
!%€  bill  of  exceptions  is  the  pleading  of  the  party  and  to  be 
taken  against  him,  and  unless  error  is  made  to  appear,  the 
aotion  of  the  trial  court  must  be*  presumed  to  be  correct.  In 
O.  O.  &  F.  R.  V,  R  R  Co.  V.  McMath,  91  III,  104,  it  is  said : 
^  If  plaintiil  in  error  had  filed  certain  points  in  writing,  par- 
tiralarly  specifying  tlie  grounds  of  bis  motion^  then  he  would, 
of  conrse,  bo  confined  in  the  Appellate  Coort  to  the  reasons 
spccrfted  in  the  court  below,  and  would  be  held  to  have  waived 
all  causes  for  a  new  ti'ial  not  set  forth  in  his  written  grounds." 
In  order  to  sustain  the  errors  assigned  by  appellant  in  this 
court,  he  must  have  mclndcd  them  as  grounds  for  the  motion 
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for  new  trial  in  the  conrt  below,  but  having  set  ont  his  rea- 
sons in  writing,  and  having  failed  to  show  us  by  the  record 
what  they  were,  or  that  the  reasons  assigned  here  were  among 
them,  we  must  presume  against  him  and  in  favor  of  the 
court  below.  That  is,  we  must  assume  that  the  attention  of 
the  court  below  was  never  called  to  the  objections  against  the 
verdict  now  urged  here,  and  therefore  there  was  no  error 
committed,  for  error  can  not  be  assigned  on  matter  on  which 
the  trial  court  has  not  ruled,  and  to  which  that  court's  atten- 
tion has  not  been  called. 

Reasons  for  a  new  trial  having  been  called  to  the  attention  of 
the  trial  court,  and  appellant  being  confined  here  to  the  reasons 
urged  there,  and  it  not  appearing  what  the  reasons  there 
assigned  were,  it  is  manifestly  impossible  for  this  court  to  say 
that  the  trial  conrt  erred  in  ruling  upon  the  motion. 

As  there  is  no  error  in  the  record  available  to  appellant, 
the  judgment  of  the  County  Court  must  be  affirmed. 

Judgment  affirmed. 
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Patrick  M.  Hennessy  et  al. 

V. 

James  J.  Gore. 


yegotiahU  Instruments — Note— Maturity — Election  as  to—Truti  Deed 
-^Foreclosure — Pleading— Contracts, 


1.  The  law  does  not  pecmit  a  word  in  a  contract  to  be  without  meaning 
where  one  may  be  reasonably  assigrned  to  it. 

2.  When  certain  notes  and  a  deed  of  truRt  sriven  tosecore  them  are 
execated  at  the  same  time,  each  note-holder  having  an  interest  nnder  said 
deed,  the  law  blends  all  the  instruments  and  oonstrnea  them  as  one. 

8.  In  a  controversy  involving  the  giving  of  notes  secnred  by  a  deed  of 
trust  conveying  leasehold  interests, it  being  contended  by  defendant  that  the 
remedy  of  the  holders  of  certain  two  and  thre^  years  notes  was  confined  to 
foreclosure,  the  same  not  being  due  by  their  terms,  said  holders  taking  the 
ground  that  the  maturity  of  said  notes  had  been  accelerated  by  their'election 
to  declare  them  due,  in  conformity  with  a  provision  in  said  deed,  this  court 
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holdfi  that  the  action  at  law  upon  said  notes  was  properly  brouf?ht;  that  it 
cut  no  fiinire  that  all  the  creditors  involved  failed  to  declare  the  principal 
of  said  deed  of  trust  to  be  due;  that  in  view  of  the  wordin^r  of  the  special 
count  of  the  declaration  it  was  doubtful  if  there  wa«  any  exercise  of  the 
power  granted,  and  that  the  judgment  for  the  defendant  can  not  stand. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gkii^nell,  Judge,  presiding. 

Messrs.  Osborne  Bbos.  &  BuRaBTT,  for  appellants. 

Mr.  C.  H.  Behy,  for  appellee. 

Garnett,  J.  Appellee,  Gore,  and  Patrick  H.  Heffron  were 
indebted  to  Hennessy  Brothers,  the  appellants,  and  to  H.  J. 
Milligan  and  others,  the  indebtedness  to  the  several  parties 
varying  ill  amount,  the  aggregate  thereof  being  (181,536.89. 
By  arrangement  with  all  of  the  creditors.  Gore  and  HeSron 
made  and  delivered  their  promissory  notes  for  the  several 
amounts  due,  that  coming  to  Hennessy  Brothers  being  divided 
into  three  notes,  the  first  payable  in  one  year  or  before,  the 
second  in  two  years  or  before,  and  the  third  in  three  years  or 
before.  The  debt  due  to  each  of  tlie  other  creditors  was 
divided  and  made  payable  in  like  manner,  so  that  each  of 
them  had  three  notes.  All  the  notes  were  dated  November 
10,  1888,  and  bore  interest  at  six  per  cent  per  annum,  payable 
semi-annually. 

To  secure  payment  of  all  the  notes  to  all  the  creditors.  Gore 
and  Heflfron  executed  and  delivered  to  Lyman  J.  Gage,  as 
trustee,  a  deed  of  trust,  dated  November  10, 1888,  conveying 
thereby  to  the  trustee  certain  leasehold  estates  in  Chicago. 
The  deed  described  all  the  notes  and  recited  that  the  convey- 
ance was  made  for  the  better  securing  their  payment  and 
interest  thereon.  Tliere  was  a  stipulation  in  the  tioist  deed, 
that  "  if  default  be  made  in  the  payment  of  said  promis- 
sory notes,  or  of  either  or  of  any  part  thereof,  or  the  interest 
thereon,  or  any  part  thereof,  at  the  time  and  in  the  manner 
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above  specified  for  the  pa^'mcnt  thereof,  then  in  such  case 
the  whole  of  said  principal  sum  and  interest  secnred  by  the 
said  promissory  notes  shall  thereupon  at  the  option  of  the 
legal  holder  or  holders,  or  any  or  either  thereof,  become 
immediately  due  and  payable;  and  on  the  application  of  the 
legal  holder  of  said  promissory  notes,  or  either  of  them,  it 
shall  bo  lawful  for  the  said  grantee  or  his  successor  in  trust, 
to  enter  into  and  upon,  and  take  possession  of  the  premises 
hereby  granted,  or  any  part  thereof,  and  in  his  own  name,  or 
otherwise,  to  file  a  bill  or  bills,  in  apy  court  having  jurisdic- 
tion thereof,  against  said  party  of  the  first  part,  their  heirs, 
executors,  administrators  and  assigns,  to  obtain  a  decree  for 
the  sale  and  conveyance  of  the  whole  or  any  part  of  the  said 
premises  for  the  purposes  herein  specified,  by  the  party  of  the 
second  part,  as  such  trustee,  or  as  special  commissioner,  or 
otherwise,  under  order  of  court,and  out  of  the  proceeds  of  any 
such  sale,  fii'st  pay  the  costs  of  such  suit,  all  costs  of  adver- 
tising, sale  and  conveyance,  including  the  reasonable  fees  and 
commission  of  said  party  of  the  second  part,  or  persons  who 
may  be  appointed  to  execute  this  trust,  and  $1,000  attorney's 
and  solicitor's  fees,  and  also  all  other  expenses  of  this  trust, 
including  all  moneys  advanced  for  insurance,  taxes  and  other 
liens  or  assessments,  with  interest  thereon  at  eight  per  cent 
per  annum,  then  to  pay  the  principal  of  said  notes  whether 
due  and  payable  by  the  terms  thereof,  or  the  option  of  the 
holder  thereof,  and  interest  due  on  said  notes  up  to  the  time 
of  such  sale,"  etc. 

The  one  year  note  payable  to  appellants  was  paid  at  matu- 
rity, but  default  was  made  in  payment  of  nearly  all  the  ottier 
notes  then  due.  On  the  6th  of  December,  18S9,  this  suit 
against  Gore  and  Heffron  was  commenced  by  appellants  to 
recover  the  amount  of  the  two  and  three  year  notes  payable 
to  their  order. 

The  question  discussed  by  counsel  is  whether  appellants' 
remedy  as  to  the  two  and  three  year  notes,  respectively,  is 
confined  to  foreclosure.  The  notes  are  not  due  by  their 
terms,  but  appellants  claim  their  maturity  has  been  accelerated 
by  elections  to  declare  them  due,  in  consequence  of  the  default 
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in  payment  of  other  notes  payable  to  the  other  parties, 
and  if  dae  they  are  dne  for  all  purposes,  and  may  be  the  sub- 
ject of  an  action  at  law  immediately  after  such  election.  The 
notes  and  deed  of  trust  were  parts  of  the  same  transaction, 
executed  at  the  same  time,  each  noteholder  having  an  interest 
under  the  terms  of  the  deed.  In  such  cases  the  law  blends 
the  two  instruments,  and  construes  them  as  one.  Reading 
the  note  only  fails  to  put  tlie  reader  in  possession  of  the 
whole  agreement  of  the  parties.  G.  &  S.  "W.  R.  R.  Co.  v. 
Barrett,  95  111.  467;  Bearss  v.  Ford,  108  111.  16;  Qardt  v.  Brown, 
113  111.  476;  Freer  v.  Lake,  116  111.  662;  Fowler  v.  Wood- 
ward,  26  Minn.  347. 

Appellee,  however,  claims  that  the  notes  and  trust  deed  can 
not  be  read  together  so  as  to  give  appellants  an  action  at  law 
on  the  notes,  because  appellants  are  strangers  at  law  to  the 
covenant  in  the  trust  deed.  A  ppellants'  action  is  not  founded 
on  any  covenant  in  thp  deed,  and  therefore  Harms  v.  McCor- 
mick,  opinion  of  Supreme  Court  of  Illinois,  filed  October 
31,  1889,  does  not  apply.  The  action  is  on  the  notes  and 
the  time  of  maturity  is  simply  hastened  by  the  exercise  of  a 
power  given  to  appellants  by  the  terms  of  the  deed.  What 
the  effect  would  ha>ve  been  if,  instead  of  authority  to  appel- 
lants to  declare  the  notes  due,  they  had  been  compelled  to  rely 
upon  a  covenant  with  Gage  to  pay  the  entire  indebtedness, 
upon  default  in  payment  of  any  note,  need  not  be  decided.  In 
any  event,  this  contention  of  appellee  is  in  conflict  with 
Noell  V.  Gaines,  68  Mo.  649;  Detweiler  v.  Breckenkamp,  83 
Mo.  46 ;  Gregory  v.  Marks,  8  Bissell,  44 ;  and  we  think  the 
ruling  in  the€e  cases  sound. 

If  it  was  intended  to  restrict  the  remedy  to  foreclosure,  these 
words,  ^^the  whole  of  said  principal  sum  and  interest  secured 
by  the  said  promissory  notes  shall  thereupon,  at  the  option  of 
the  legal  holder  or  holders,  or  any  or  either  thereof,  become 
immediately  due  and  payable,"  are  surplusage.  The  foreclos- 
ure with  all  its  incidents,  is  amply  provided  for  without  that 
clause.  The  law  does  not  permit  a  word  in  a  contract  to  be 
without  meaning  where  one  may  be  reasonably  assigned  to  it. 

Neither  can  we  agree  with  appellee  that  all  the  creditors 
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were  obliged  to  join  in  declaring  the  principal  dna  A  require- 
ment to  that  effect  might  have  been  more  prudent  and  desir- 
able for  all  concerned.  But  questions  of  prudence  and  policy 
are  foreign  to  the  inquiry. 

Now  the  views  here  expressed  would  be  decisive  of  this 
case,  if  it  had  been  alleged  in  the  special  count  of  the  declara- 
tion, that  appellants  had  declared  all  the  unpaid  notes  immedi- 
ately due  and  payable,  because  of  default  in  payment  of  the 
one  year  tiotes.  But  the  allegations  of  that  count  is,  ^'And 
the  plaintiffs  aver  that  by  reason  of  and  for  the  said  default  in 
the  payment  of  the  said  notes,  the  holders  thereof  declare  the 
same  at  once  due  and  payable  ;  and  the  plaintiffs  aver  that  by 
reason  of  and  for  the  said  default  in  the  payment  of  said  notes 
the  plaintiffs  have  declared  the  said  two  notes  fii'st  above  men- 
tioned at  once  due  and  payable."  From  that  it  appears  that  only 
the  unpaid  one  year  notes,  and  the  two  and  three  year  notes,  pay- 
able to  appellants,  have  been  declared  due.  The  power  is  to 
declare  *^  the  whole  of  said  principal  sums  and  interest  secured 
by  the  said  promissory  notes  «  ♦  ♦  immediately  due 
and  payable."  Taking  the  special  count  of  the  declaration  as 
a  statement  of  the  whole  truth,  it  is  very  doubtful  if  there 
has  been  any  exercise  of  the  power  granted. 

But  as  the  common  counts  are  added  to  the  s^^ecial  counts, 
and  a  general  demurrer  by  Gore  was  sustained  to  the  whole 
declaration,  the  judgment  must  be  reversed,  and  then  appel- 
lants can  amend  the  special  count  as  they  may  be  advised. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded* 
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V. 

C.  D.  Seebebgeb. 

Deceit — Sale  qf  House — Damages, 


1,  The  purchaser  of  a  house  must  be  assnined  to  have  knowledge  of 
such  faults  thereiu  as  are  not  concealed  or  covered  up,  but  are  qpen  to  view 
or  discoverable  upon  ordinary  inspection. 
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2.  A  higrfaly  exaggerated  or  even  false  description  by  a  vendor  of  an 
article  which  is  present  and  open  to  the  inttpection  of  the  rendee.  does  not 
amount  to  such  a  misrepresentation  as  will  support  an  action  for  deceit. 

3.  Where  a  cause  of  action  exists,  at  least  nominal  damages  will  be  pre- 
sumed and  must  be  allowed,  and  the  fact  that  the  plaintiff  in  a  given  case 
insisted  upon  substantial  damages,  and  neither  tried  his  case  upon  a  claim 
of,  asked  for,  or  would  have  been  satisfied  with  nominal  damages,  can  not 
alter  theTUle. 

4.  In  an  action  for  deceit  brought  to  recover  for  fraudulent  misrepre- 
sentations in  the  sale  of  a  house,  this  court  holds,  in  view  of  the  evidence, 
that  the  judgment  for  the  defendant  can  not  stand. 

[Opinion  tiled  April  21,  1890.] 

In  ekkor  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Joseph  £.  Gary,  Judge,  presiding. 

Mr.  D.  Blackman,  for  plaintiff  in  error. 

Messrs.  Williams,  Holt  &  Wheelkb,  for  defendant  in 
error. 

MoRAN,  J.  This  was  an  action  for  deceit  brought  by 
plaintiff  in  error  to  recover  for  fraudulent  misrepresentations 
alleged  to  have  been  made  by  defendant  in  error  in  the  sale 
of  a  certain  house  and  lot  situated  on  Michigan  avenue  near 
Forty-second  street  in  Chicago.  The  case  was  submitted  to  the 
court  for  trial,  and  there  was  a  finding  in  favor  of  the  defend- 
ant, and  from  the  judgment  rendered  thereon  the  appeal  is 
prosecuted. 

The  false  representations  are  claimed  to  have  been  made 
with  regard  to  the  materials  and  workmanship  of  a  building 
purciiased  by  plaintiff  from  defendant  The  case  was  submit- 
ted on  the  plaintiff's  evidence,  and  on  certain  propositions  of 
law,  which  the  court  was  requested  to  hold.  It  is  unneces- 
sary to  discuss  the  propositions  of  law  further  than  to  say  that 
none  of  them  were  accurate  when  considered  in  connection 
with  the  evidence  in  the  case,  and  they  were  properly  refused 
by  the  court.  There  is,  however,  a  general  exception  to  the 
iiuding,  and  tliat  has  compelled  an  examination  of  the  evidence, 
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which  has  ledus  to  theconclnsion  that  there  should  have  been 
a  finding  for  the  plaintiff  on  the  case  ae  submitted.  It  very 
clearly  appears  from  the  whole  proof  that  plaintiff  was  in 
fact  '<  taken  in  "  in  the  pnrchase  of  the  house;  that  the  house 
which  he  got  was  so  far  inferior  to  the  house  he  supposed  he 
was  getting  as  to  be  at  least  a  ^'disappointment,"  to  use  the 
mild  word  employed  by  defendant's  counsel. 

It  is  true,  as  argued  in  behalf  of  defendant,  Uiat  many  of  the 
defects  in  the  material  and  workmanship  which  are  com- 
plained of,  were  patent  and  visible  on  the  mo6t  ordinary 
inspection,  and  as  to  such  defects  plaintiff  can  not  hold  defend- 
apt  liable.  Plaintiff  was  in  the  house  before  he  purchased, 
and  had  the  opportunity  to  examine  it,  and  whatever  the 
representations  made  to  him,  he  must  be  held  to  have  knowl- 
edge of  such  faults  as  were  not  concealed  or  covered  up, 
but  were  open  to  view  or  discoverable  upon  ordinary  inspec- 
tion. 

A  highly  exaggerated  or  even  a  false  description  by  a  vendor 
of  an  article  which  is  present  and  open  to  the  inspection  of 
the  vendee,  does  not  amount  to  such  a  misrepresentation  as 
will  support  an  action  for  deceit,  and  therefore  when  defend- 
ant  described  the  lumber  in  the  doors  and  floors  and  casings 
and  trimmings  in  the  house,  when  plaintiff  was  then  present 
looking  at  it,  as  ^'elegant  lumber,"  when  it  was  in  fact  greeib 
knotty,  cheap  and  second-class,  while  plaintiff  may  have  been 
impressed  by  the  assertion  and  the  manner  of  defendant,  he 
was  not  entitled  to  close  his  eyes  to  the  facts,  and  base  his 
action  on  defendant's  opinion  of  the  lumber.  There  are  many 
other  alleged  defects  that  were  similar  to  the  faults  in  the 
lumber,  and  as  to  which  defendant's  statements  are  not  shown 
to  be  anything  other  than  the  expression  of  opinion. 

But  as  to  other  statements,  it  appeal's  to  us  to  have  been 
different.  It  api)ears  in  the  evidence,  without  contradiction, 
that  plaintiff  told  defendant  during  the  negotiations,  that  ho 
relied  on  his  statements  as  to  the  construction.  In  one  of  the 
letters  written  by  defendant  to  plaintiff,  it  is  said :  "  I  believe 
the  house  more  thoroughly  built  than  any  houses  built  for 
sale;  built  them  myself  and  used  the  best  of  everything.    The 
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trim  18  all  plinth  and  pilaster.  All  jBoors  are  deafened,  attic 
lias  matched  floor,  headers  are  double,  ]x>st6  carrjing^  stairs 
are  double,  stair  headers  are  mortised  and  have  iron  shoes  in 
addition."  , 

The  evidence  of  two  builders  called,  is  to  the  effect  that 
the  headers  are  not  double  around  the  fire  places  and  around 
tlie  stairway,  and  that  there  is  no  deafening  in  the  floors. 
Ordinarily  deafening  is  made  of  mortar  or  sand,  bat  when 
paper  is  used,  it  is  made  by  putting  down  a  layer  of  paper, 
then  strips  nailed  on  this,  and  then  paper  onto  the  top  of  the 
stripe.  In  this  house  the  paper  was  laid  flat  between  the 
floors  with  no  air  space,  and  it  can  not  be  called  deafening. 
Kow  this  evidence  shows  that  some  of  the  statements  quoted 
from  the  letter  were  not  true.  From  the  statements  by 
defendant  that  he  built  the  house  himself,  it  must  be  inferred, 
as  he  intended  it  should  be,  that  he  knew  what  the  facts  were, 
and  these  defects  were  in  the  nature  of  things  concealed,  and 
were  just  such  matters  of  construction  as  plaintiff  would  have 
to  take  defendant's  repi'osentatiouB  on,  unless  he  took  up  xhd 
floors  fb  see  himself.  Of  course  what  is  said  in  the  opinion 
on  these  questions  of'  fact  is  based  wholly  on  plaintiff's  evi- 
dence. Defendant's  evidence  may  present  matters  in  a  differ- 
ent view. 

It  is  true  the  case  was  so  looselv  tried,  that  it  is  not  shown 
what  the  'damage  is  arising  from  these  defects.  The  evi- 
dence as  to  damage  relates  to  the  house  with  all  its  defects, 
those  for  which  there  can  be  no  recovery,  as  well  as  those  for 
which,  as  the  case  now  stands,  we  think  there  should  have 
been  a  recovery.  It  is  shown  that  the  representations  as  set 
out  in  the  letter  were  made,  and  that  they  were  made  to  influ- 
ence plaintiff  to  purchase  the  house;  tliat  he  relied  upon  them; 
that  some  of  those  that  were  material  were  untrue.  It  is 
plain  that  there  is  some  damage.  The  house  is  not  as  good 
as  it  would  be  if  the  representations  were  true.  How  much 
the  damage  is  is  not  shown,  but  under  the  circumstances  at 
least  nominal  damages  should  have  been  assessed.  1  Sedg. 
on  Dam.,  79;  Northrop  v.  Hill,  57  K  Y.  351;  Allaire  v. 
Whitney,  1  Hill,  484;  1  Sutherland  on  Dam.,  12. 
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The  jndgineDt  most  be  reversed  and  the  case  remanded  for 
a  new  trial.  JRever^ed  and  remanded, 

Gary,  J.,  takes  no  part  in  this  case. 

Upon  He/tearing. 

[Opinion  filed  October  23,  1890.] 

Waterman,  J.  Having  carefully  considered  the  matters 
urged  in  the  petition  for  rehearing,  we  are  inclined  to  adhere 
to  the  opinion  already  announced. 

The  rule  eeems  to  be  well  nigh  universal  that,  where  a 
cause  of  action  exists,  at  least  nominal  damages  will  be  pre- 
sumed and  must  be  allowed.  Sutherland  on  Damages,  Yol. 
1-12;  Eaton  v.  Lyman,  30  Wis.  41;  Kidder  v.  Barker,  18  Vt 
454;  Fullam  et  al.  v.  Stearns  et  al.,  30  Vt  443. 

Nor  do  we  perceive  that  the  fact  that  the  plaintiff  insists  upon 
substantial  damages,  and  neither  tried  his  case  upon  a  claim 
of«  asked  for,  or  would  have  been  satisfied  with  nominal 
damages,  can  alter  the  rule. 

It  is  urged  that  if  nominal  damages  should  have  been  given, 
we  give  judgment  for  them  here,  or  remand,  with  directions 
that  judgment  be  entered  in  accordance  with  this  opinion.  It 
is  sufiicient  to  say  that  we  do  not  think  the  case  in  its  present 
aspect  calls  for  such  action  upon  our  part.  • 

Jieversed  and  remanded. 

Gaby,  J.  took  no  part  in  this  case. 


Perley  Lowe,  Assignee, 

V. 

Canute  R.  Matson,  Shebifp,  et  al. 

Aasignmmts — Atfaehment — Possession. 

1.  Upon  a  sHle  of  personal  property  in  the  possenion  of  fbe  Tendor.  a 
change  of  possession  is  essential  to  protect  the  title  of  the  vendee  agaimt 
attaching  of  execution  creditors  of  the  vendor.  If  the  poeseoioii  remitios 
with  the  vendor  it  is  fraudulent  per  se  against  creditors. 
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2.  An  awigaee  for  the  benefit  of  creditors  is  a  vol untedr  who  pays  no 
consideration,  and  on  principle  the  law  can  not  extend  to  him  any  greater 
lenity  than  to  bona  fide  purchasers  for  value.  Where  the  rule  operates 
against  the  latter  it  is  also  enforced  a$cainst  the  former. 

8.  If  the  property  is  left  in  possession  of  the  vendor's  agent  the  change  is 
constructive  only,  the  possession  of  the  agent  being  that  of  the  principal; 
and  although  a  servant  agrees,  in  his  maiiter's  presence,  to  hold  possefnion 
for  the  vendee,  his  possession  remains  that  of  his  master  so  far  as  creditors 
of  the  latter  are  concerned. 

4.  The  rights  of  attachment  creditors  can  not  be  nettled  on  petition  by 
the  assignee  in  the  County  Court,  where  the  attachments  were  levied  before 
bo  took  possession. 

5.  Upon  the  petition  by  an  assignee,  praying,  among  other  things,  that 
possession  of  certain  property  levied  upon  should  be  delivered  to  him  by  the 
sheriff,  this  court  holds,  that  in  view  of  the  fact  that  the  assignee  was  never 
in  poHsession  of  any  of  the  property  in  question,  the  County  Court  had  no 
jurisdiction  of  the  matters  presented  by  the  petition,  and  declines  to  inter- 
fere with  the  order  dismissing  the  same. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KiCHABD  Pksndsboast,  Judj^e,  presiding.  . 

Me88i*8.  Jones  &  Hacker,  for  appellant 

Messrs.  M.  &  H.  N.  Culver,  for  appellees. 

Gabnett,  J.  On  September  21, 1889,  Robert  Larkins  exe- 
cuted and  delivered,  in  form  to  satisfy  the  statute,  a  deed  of 
assignment  for  the  benefit  of  creditors  to  Nathaniel  N.  Jones, 
which  was  filed  for  record  in  the  recorder's  office  of  Cook 
county  at  ten  o'clock  in  the  forenoon  of  September  23d,  and 
in  the  office  of  the  clerk  of  the  County  Court  on  September 
27th. 

Before  eleven  o'clock  of  September  23d  the  assignee  spoke 
through  the  telephone  to  Edwin  H.  Stephens,  the  bookkeeper 
of  Larkins,  in  charge  of  his  lumber  yard  in  Chicago,  telling 
him  of  the  assignment;  directing  him  to  stop  selling  lumber; 
to  look  after  things  for  the  assignee,  and  prepare  a  statement 
of  the  creditors  at  once,  and  that  he,  the  assignee,  would  be  at 
the  yard  that  afternoon. 
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Stephens  at  once  went  into  tlie  yard,  where  lamber  was 
being  loaded  upon  a  wagon,  and  told  Larkins'  foreman  to  etop 
the  loading;  that  there  was  trouble  there.  Tlie  foreman  then 
had  the  loading  stopped,  and  Stephens  went  to  work  upon 
the  books  to  make  a  list  of  the  creditors. 

In  the  forenoon  of  September  23d  judgments  were  entered 
in  the  Superior  Court  by  Larkins  in  favor  of  William  A. 
Thompson  and  Herbert  Hammon,  severally,  the  exccntioq  in 
each  case  reaching  the  sherifiTs  hands  before  10:30  o'clock  in 
the  forenoon  of  the  same  day.  The  sheriff's  deputy  proceeded 
to  Larkins'  lumber  yard,  arriving  there  about  eleven  o'clocki 
and,  having  the  writs  in  his  possession,  made  a  levy  under 
each  writ  on  the  personal  property  there.  Jones,  the  assignee, 
went  to  the  yard  about  two  o'clock  tlie  same  day,  found  a  cus- 
todian in  possession  for  the  sheriff^  who  was  then  notified  by 
Junes  that  he  was  the  assignee,  and  at  the  same  time  Jones 
directed  Stephens  to  stay  there  himself,  find  to  keep  a  man 
there  at  night,  until  furtlier  oi*der  of  court. 

On  September  23d  a  judgment  in  favor  of  Q.  G.  Stewart, 
and  another  in  favor  of  Charles  T.  Eddy,  against  Larkins, 
were  entered  in  the  Superior  Court,  but  the  executions  issued 
thereon  were  not  delivered  to  tlie  sheriff  until  after  he  was 
notified  by  Jon«s  of  the  assignment.  All  fonr  of  the  judg- 
ments were  assigned  to  S.  A.  £oan  A  Co.,  who  brought  suit 
thereon  September  24th  in  La  Grange  county,  Indiana,  attadi- 
ing  other  personal  pro|^rty  of  Larkins  in  that  county.  Before 
that  suit  was  commenced  S.  A.  Kean  &  Co.  had  actual  notice 
of  the  assignment  to  Jones,  but  there  had  been  no  change  in 
the  possession  of  the  property  attached. 

Jones  resigned  his  position  of  assignee  on  September  27th, 
and  appellant,  being  appointed  his  successor,  filed  his  petition 
in  the  County  Court  against  the  sheriff  and  S.  A.  Kean  &  Co., 
praying  that  possession  of  the  property  levied  on  should  be 
delivered  to  the  assignee  by  the  sheriff,  and  that  S.  A.  Kean 
&  Co.  should  be  directed  to  release  the  attachments  in  Indi- 
ana. After  hearing,  upon  evidence  introduced  by  both  sides, 
the  court  dismissed  the  petition,  and  the  assignee  brings  this 
appeal  to  reverse  the  order. 
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Upon  a  8ale  of  personal  property  in  the  poseession  of  the 
vendor,  a  change  of  possession  is  essential  to  protect  the  title 
of  the  vendee  against  attaching  or  execution  creditors  of  the 
vendor.  If  the  possession  remains  with  the  vendor  it  is  f  rand- 
nlent  ^r  fte  against  creditors,  according  to  the  doctrine  in 
Ilh'nois,  though- not  so  in  some  other  States.  Thornton  v. 
Davenport,  1  Scam.  296;  Curran  v.  Bernard,  6  111.  App,  341; 
Lawson  v.  Funk,  108  III.  507;  Allen  v.  Carr,  85  111.  388;  Wait 
on  Fraud.  Con  v.,  Sec.  251.  An  assignee  for  the  benelit  of 
creditors  is  a  volunteer  who  pays  no  consideration,  and,  on 
principle,  the  law  can  not  extend  to  him  any  greater  lenity 
than  to  }>onajide  purchasers  for  value.  Where  the  rule  oper- 
ates against  the  latter  it  is  also  enforced  against  the  former. 
Burrill  on  Assignments,  Sees.  271,  272.  In  Wilson  v.  Pear- 
son,  20  111.  81,  it  was  assumed  by  the  court  that  the  statute 
then  in  force  relating  to  chattel  mortgages,  deeds  of  trust? 
etc.,  requiring  a  delivery  of  the  property  to  the  mortgagee 
or  grantee,  or  acknowledgment  and  recording  of  tlie  instni- 
ment,  applied  to  deeds  of  assignment  of  personal  property  for 
the  benelit  of  creditors.  Whether  compliance  with  the  terms 
of  the  statute  as  to  chattel  mortgages  would  dispense  with  the 
necessity  for  change  of  possea^ion  need  not  now  be  decided^ 
bat  it  is  apparent  from  the  opipion  of  the  court  in  that  ease 
that,  as  the  instrument  was  not  recorded,  delivery  of  posses- 
sion to  the  assignee  was  thought  essential  to  his  title  as  against 
an  execution  cr^itor. 

The  change  of  possession  mnst  be  actual,  not  merely  con- 
structive. Bump  on  Fraud.  Con.,  v.  112.  If  the  property  is 
left  in  possessioti  of  the  vendor's  agent,  the  change  is  con- 
structive only,  bccande  the  possession  of  the  agent  is  the  pos- 
session of  the  principal.  In  tlie  case  of  ponderous  articles, 
there  need  not  be  an  actual  removal  of  the  goods  and  change 
of  possession  from  hand  to  hand,  but  it  is  sufficient  that  the 
vendee  assumes  the  direction  and  control,  and  in  such  an  open, 
notorious  manner  as  usually  accompanies  an  honest  transaction, 
lb.  166.  If  the  goods  are  in  possession  of  a  bailee,  as  in  Gaar 
et  al.  V.  Hurd,  92  111.  315,  notice  to  the  bailee  is  all  the  law 
requires,  as  that  is  said  to  deprive  the   vendor  of  all  control 
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over  the  property.  But  this  does  not  apply  to  a  mere 
employe  or  servant  of  the  vendor.  The  servant's  posses- 
sion is  bnt  the  possession  of  the  master,  putting  no  one 
upon  inquiry,  and  although  the  servant  agrees,  in  his  mas- 
ter's presence,  to  hold  possession  for  the  vendee,  his  pos- 
session remains  tliat  of  his  master  so  far  as  creditors  of  the 
latter  are  concerned.  Gray  v.  Corey,  4S  Cal.  208;  Flana^n 
V.  Wood,  33  Vt  332;  Slee|)cr  v.  Pollard,  28  Vt  709;  Sharon 
V.  Shaw,  2  Nev.  290;  Chester  v.  Bower,  65  Cal.  46;  Hurl- 
burd  y.  Bogardus,  10  Cal.  519. 

Now,  in  the  case  at  bar,  Stephens  was  an  employe  of  the 
insolvent  debtor.  He  does  not  appear  to  have  had  any  knowl- 
edge of  Jones  before  September  23d.  His  possession,  at  and 
before  he  received  the  telephonic  communication,  was  the 
possession  of  his  employer.  He  did  not  even  tell  Jones  that 
lie  would  take  possession,  or  do  anything  else  for  him. 

No  evidence  was  introduced  to  show  that  the  sign  was 
changed,  a  notice  of  assignment  posted,  the  gates  closed,  or 
any  other  visible  indication  given  of  a  change  of  possession. 
A  careful  observer  might  have  seen  nothing  more  than  was 
apparent  a  week  before,  to  wit,  that  Larkins,  by  his  employe, 
was  in  possession. 

Then,  so  far  as  the  attachments  in  Indiana  may  be  said  to 
differ  from  the  levies  in  this  county,  they  are  controlled  by 
the  fact  that  S.  A.  Eean  &  Co.  levied  the  attachments  before 
the  assignee  took  possession,  and  therefore  the  rights  of  the 
parties  can  not  be  settled  on  petition  by  the  assignee  in  the 
County  Court     Ide  v.  Saycr,  30  111.  A  pp.  210. 

In  fact,  as  the  assignee  was  never  in  possession  of  any  of 
the  property  in  question,  tlie  County  Court  had  no  jurisdic* 
tion  of  the  matters  presented  by  the  petition. 

Actual  notice  to  S.  A.  Kean  &  Co.  of  the  assignment, 
before  the  attachments,  can  make  no  difference  solong  as  the 
failure  to  deliver  possession  to  the  assignee  is  counted  fraud 
per  se.  Blatchford  v.  Boyden,  122  111.  657;  Long  v.  Cockern, 
l28  111.  30. 

The  order  of  the  County  Court  dismissing  the  petition  is 
affii-med,  Ord^r  affirmed. 
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George  Sindelar 

35    607 
V.  137s    43 

James  H.  Walker. 

Partnership — Chattel  Mortgage  on  Goods  of— Foreclosure— Frattd, 

1.  If  one  partner  and  a  third  person  take  into  their  possession  firm 
property,  rach  act  will  not  constitute  a  trespass. 

2.  One  partner  can  not  recover  for  a  trespass  to  the  firm  property  directed 
or  assented  to  by  a  co-partner. 

3.  One  partner  has  nothing  separately  in  the  corpus  of  the  partnership 
effects.  His  interest  is  what  remains  after  the  partnership  debts  are  paid, 
and  an  account  taken. 

4.  This  court  holds  as  proper,  the  sustaining  of  a  demurrer  to  the  decla- 
ration in  the  case  presented,  the  same  alleging  that  a  co-partner  of  the 
plaintiff  in  collusion  with  the  defendant,  wrongfully  and  fraudulently  fore 
cloeed  a  diattel  mortgage  upon  firm  property, 

[Opinion  filed  April  21, 1890.] 

In  error  to  the  Circuit  Conrt  of  Cook  County;  the  Hon* 
SiCHARD  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  Jones  &  Lttsk,  for  plaintiff  in  error. 

Messrs.  Trumbull,  Willits,  Bobbins  &  TkumbuLl,  for 
defendant  in  error. 

MoRAN,  J.  The  question  presented  by  this  record  is, 
whether  one  partner  can  maintain  an  action  at  law  against  a 
third  person,  who,  in  collnsion  with  the  othier  partner,  wrong- 
fully and  fraudulently  forecloses  a  chattel  mortgage  upon  firm 
property. 

Counsel  for  plaintiff  in  error  contend  that  such  an  action 
can  be  maintained,  and  have  assigned  for  error  the  sustaining  a 
demurrer  in  the  coart  below  to  a  declaration  which  alleges,  in 
enbstance,  that  plaintiff  and  one  Hubka  were  partners  in  the 
dry  goods  business  and  were  indebted  to  the  defendant  in  the 
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enin  of  {2,000,  for  which  the  said  firm  executed  to  said  defend- 
ant a  chattel  mortgage  on  the  stock  and  fixtures  in  the  said 
firm's  place  of  business.  That  it  was  provided  in  the  said  mort- 
gage that  said  firm  might  retain  possession  of  said  goods  and 
chattels  until  they  s]iould  make  default,  and  it  was  further  pro- 
vided that  if  said  defendant  should  have  reasonable  cause  to 
feel  himself  unsafe  or  insecure,  or  should  fear  or  have 
reasonable  cause  to  fear  diminution,  waste  or  removal  of  said 
)>roperty,  tlicn  said  defendant  should  have  the  right  to  take 
immediate  possession  of  said  mortgaged  property;  that  before 
said  mortgage  was  due,  said  defendant,  colluding  with  said 
Hnbka,  made  a  protended  foreclosure  of  said  mortgage,  and  by 
collusion  as  aforesaid,  entered  upon  said  promises,  took  posses- 
sion of  said  goods  and  chattels  menti^^ncd  in  said  mortgage, 
and  ousted  the  plaintiff  from  the  premises  and  the  possession 
of  said  goods,  whereby  the  said  goods  liave  bten  and  are  \^holly 
lost  to  plaintiff;  avers  that  defendant  had  no  just  or  reasonable 
cause  to  feel  insecure  or  unsafe,  or  to  fear  diminution,  removal 
or  waste  of  said  property;  avers  that  defendant  colluded  and 
confederated  together  with  said  Hubka  how  they  might  injure, 
harass  and  oppress  plaintiff,  and  caused  and  procnred  said 
foreclosure  to  be  made  without  any  reasonable  or  justifiable 
excuse. 

There  is  no  allegation  that  the  partnership  is  dissolved^  or 
that  there  are  not  debts  outstanding,  or  that  an  account  has 
been  taken*  It  is  very  clear  that  tlie  interest  of  plaioiiff  in 
the  partnership  property  has  not  been  ascertained  and  there- 
fore the  facts  alleged  do  not  show  that  he  has  sustaiiied  any 
several  or  individual  damage.  If  the  other  ^partner  Jiad  not 
consented  to  the  foreclosure  and  removal  of  the  goods,  then 
both  partners  might  maintain  an  action  against  the  defezidant 
for  the  wrong;  but  one  partner  can  not  recover  for  a  traepaws 
to  the  firm  property  directed  or  assented  to  by  the  oUier.  In 
fact,  if  one  partner  and  a  third  person  take  into  their  posses- 
sion firm  property,  this  will  constitute  no  trespass.  The  cases 
cited  by  counsel  for  plaintiff  in  error  do  not  sustain  his  posi- 
tion. Longman  y.  Pole,  Moody  &  Malkin,  228,  which  is 
chiefly  relied  on,  is  not  like  the  case  here. 
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There,  one  of  five  partnera  colluded  with  the  defendant  to 
suppress  certain  firm  indebtedness,  and  the  firm  was  dissolved, 
and  upon  tiie  basis  of  the  indebtedness,  as  it  appeared,  a  settle- 
ment was  had,  and  the  partner,  who,  with  defendant,  was  guilty 
of  the  concealment,  was  paid  in  full  bj  his  co-partners. 

Afterward  the  fraud  was  discovered,  and  the  other  four 
jSartners  having  paid  the  suppressed  debts,  the  fraudulent  part- 
ner being  a  bankrupt,  were  said  to  be  entitled  to  recover  from 
the  defendant  the  amount  they  had  lost  by  reason  of  his  and 
the  bankrupt  par tner^s  misconduct.  It  is  quite  unnecessary  to 
I'eview  and  distinguish  authorities  on  tliis  question.  They 
will  be  found  collected  and  discussed  in  any  of  the  works  on 
partnership.  The  case  of  Swart  v.  Morrison,  103  K".  T.  235, 
is  in  point  to  show  that  one  partner  can  not  maintain  an  action 
to  recover  for  an  injury  to  his  interests  as  a  partner,  done  by 
collusion  of  his  co- partners  with  others,  where  there  had  been 
no  settlement  of  the  partnership  accounts. 

CounseFs  contention  that  there  is  a  presumption  where 
there  are  only  two  partners  that  each  partner  is  entitled  in 
the  partnership  goods  to  the  extent  of  one-half,  does  not  aid 
him.  Neither  partner  has  anything  separately  in  the  corpus 
of  the  partnersliip  effects.  The  interest  of  each  is  what 
remains  after  the  partnership  debts  are  paid  and  an  account 
taken.     Menough  v.  Whitwell,  52  N.  Y.  146. 

If  counsel  had  averred  in  his  declaration  a  dissolution  and 
settlement  of  the  partnership  accounts  and  a  payment  of  all 
debts,  then  the  presumption  which  he  suggests  might  be 
indulged,  in  the  absence  of  evidence  showing  the  precise  inter- 
est of  each  partner. 

There  was  no  error  in  sustaining  the  demurrer,  and  the 
judgment  must,  therefore,  be  afiii*med. 

Jvdgment  affirmed. 

Vol,  XXXV  It 
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Heplerin — Sa  U — Fraudulent  Representations — Instructions — Eridenee 
—Res  Gestffi. 

1.  To  entitle  ooe  to  rescind  a  sale  of  goods  that  has  been  indnoed  by 
folse  and  fraudulent  statements,  the  vendor  is  only  required  to  show  the 
statements  made,  that  he  relied  upon  them  to  his  injury,  and  that  they  were 
false.  The  intent  or  motive  with  which  such  false  representations  were 
made  need  not  be  shown. 

2.  An  instruction  is  erroneous  which  requires  the  jury  to  find  two 
grounds  before  the  plaintiff  can  recover,  when  the  finding  of  either  ground 
would  justify  his  rescinding  the  contract 

S.  If  the  vendee  of  goods  falsely  states  his  financial  ability  and  obtains 
the  same  on  the  strength  of  such  statements,  the  vendor  may,  on  discover- 
ing the  fraud,  retake  the  goods,  and  in  such  case  it  is  wholly  indiiferent 
what  the  vendee's  intention'  in  fact  was  with  reference  to  paying  for  the 
same;  his  good  faith  and  intention  to  pay,  based  on  a  belief  that  he  will  be 
able  to  do  so  when  the  time  of  payment  arrives,  will  not  prevent  the  ven- 
dor from  rescinding,  on  the  ground  that  the  sale  on  credit  was  induced  by 
the  folse  representations. 

4.  A  vendee  may  be  guilty  of  fraud  which  will  entitle  the  vendor  to 
rescind  the  sale,  without  any  false  statements  whatever,  if,  knowing  that  he 
is  insolvent,  he  buys  goods  with  the  intention  not  to  pay  for  them.  To 
constitute  fraud  in  such  case  there  must  be  a  preconceived  design  never 
to  pay  for  the  same. 

[Opinion  filed  April  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Oeobob  Dbiggs,  Judge,  presiding. 

Mr.  James  A.  Fullenwideb,  for  appellants. 

Messrs.  Sidket  C.  Eastman  and  Bowen  W.  Schxthaoheb, 
for  appellees. 

MoBAK,  J.  Appellants  brought  reple  v  in  against  appellees  to 
recover  certain  goods  they  claimed,  on  the  ground  that  the  sale 
and  delivery  thereof  on  credit  had  been  induced  by  false 
representations  made  by  appellees  as  to  their  financial  condi- 
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tion.  On  the  trial  the  court  refused  plaintiffs'  instractions 
asked,  and  gave,  of  his  own  motion,  the  following:  "The 
jury  are  instructed  that  if  thej  believe  from  the  evidence  that 
the  plaintiffs  relied  upon  the  statements  of  the  defendant  as 
to  his  financial  condition  at  the  time  of  the  sale  and  delivery 
of  the  goods  in  controversy  in  this  cause,  and  if  the  jury 
further  believe  from  the  evidence  that  such  statements  were 
known  to  the  defendant  to  be  untrue,  or  were  made  in  such  a 
way  as  to  deceive  the  plaintiffs,  and  with  the  preconceived 
design,  or  with  the  intention,  at  the  time,  never  to  pay  for 
them,  the  purchase  was  frdudulent,and  the  jury  should  find  the 
issues  for  plaintiffs."  The  court  also  gave,  at  the  request  of 
the  defendants,  the  following:  "The  plaintiff, to  entitle  him 
to  recover,  must  prove,  by  a  preponderance  of  evidence,  that 
defendant  Pinney  obtained  the  goods  in  question  from  the 
plaintiff  under  false  and  fraudulent  representations,  made  by 
him  to  the  agent  of  the  plaintiff,  as  to  his  financial  condition; 
that  such  representations  were  made  by  Pinney,  knowing 
them  to  be  false,  and  with  the  intention  of  deceiving  the 
plaintiff,  and  of  obtaining  the  goods  in  question  on  credit, 
and  with  the  intention  of  not  paying  for  the  same." 

These  instructions  announce  an  erroneous  rule.  To  entitle 
one  to  rescind  a  sale  of  goods  that  has  been  induced  by  false 
and  fraudulent  statements,  the  vendor  is  only  required  to  show 
the  statements  made,  that  he  relied  upon  them  to  his  injury, 
and  that  they  were  false;  the  intent  or  motive  with  which 
such  false  representations  were  made  need  not  be  shown. 
"  It  is  fraud  in  law,  if  a  party- makes  representations  which 
he  knows  to  be  false,  and  injury  ensues,  although  the  motive 
from  which  the  representations  proceeded  may  not  have  been 
bad."  Foster  v.  Charles,  7  Bing.  103;  Case  v.  Ayers,  65 
111.  142. 

In  reversing  the  case  of  Gough  v.  St  John,  reported  in 
16  Wend.  645,  Cowen,  J.,  said :  "  I  have  yet  to  learn  that 
our  standard  of  legal  morality  is  so  low  that  a  man  may 
utter  a  falsehood,  with  the  view  to  influence  another  in  a 
matter  of  interest,  which  falsehood  shall  prove  pernicious, 
and  yet  the  law  withhold  redress  because  independent  proof 


612  Appellate  Courts  op  Illinois. 

Vol.  85.]  Reed  &  Co.  v.  Pinney  &  Ca 

is  not  given  that  the  speaker  intended  to  work  the  conse- 
qnences  which  follow.  This  I  understood  to  be  the  import 
of  the  charge.  The  party  maj  hope  and  may  pray,  if  he 
pleases,  that  the  resnit  shall  be  innocent;  it  would  only  add 
impiety  to  falsehood;  he  is  guilty  of  a  wrong;  the  poisoned 
arrow  was  aimed  by  him,  and  sped  from  his  hand, and  he  must 
answer  for  the  oflEect" 

Instructions  substantially  like  tho^e  above  set  out  were  consid- 
ered  by  this  court  and  held  erroneous  in  Keith  et  al.  v.  Goldston 
et  al.,  22  111.  App.  457;  see,  also,  Drabek  v.  The  Grand  Lodge, 
etc.,  24  III.  App.  82;  Farwell  et  al.  v.  Hanchett,  120  111.  573. 

The  instructions  are  also  faulty  in  requiring  the  jury  to 
find  two  grounds  of  fraud  before  the  plaintiffs  could  recover, 
when  the  finding  of  either  ground  would  entitle  them  to 
rescind  the  contract. 

Fraud,  by  the  vendee  of  goods,  may  be  perpetrated  in  two 
ways;  if  he  falsely  states  his  financial  ability  and  obtains  the 
goods  on  the  strength  of  such  statements,  the  vendor  may,  on 
discovering  the  fraud,  retake  the  goods,  and  in  this  case  it 
is  wholly  indifferent  what  the  vendee's  intention,  in  fact,  was, 
with  reference  to  paying  for  them;  his  good  faith  and  inten- 
tion to  pay,  based  on  a  belief  that  he  will  be  able  to  do  6o 
when  the  time  of  payment  arrives,  will  not  prevent  the  vendor 
from  rescinding,  on  the  ground  that  the  sale  on  credit  was 
induced  by  the  false  representation. 

The  vendee  may  also  be  guilty  of  a  fraud  which  will  entitle 
the  vendor  to  rescind,  without  making  any  false  statements 
whatever,  if,  knowing  that  hais  insolvent,  he  buys  goods  with 
the  intention  not  to  |my  for  them.  Newmark  on  Sales,  Sec. 
360.  In  the  latter  case,  to  constitute  the  fraud,  there  must  be  a 
preconceived  design  never  to  pay  for  the  goods.  Hanchett  v. 
Mansfield,  16  111.  App.  407;  Catlin  v.  Warren,  16  III.  App. 
418.  The  errors  pointed  out  in  these  instructions  require  the 
reversal  of  the  judgment  The  court  did  not  err  in  refusin^^ 
to  admit  in  evidence  the  letter  from  appellants'  agent,  dated 
[December  31, 1887.     Said  letter  was  no  part  of  the  res  gestcB. 

The  judgment  will  be  reversed  and  the  case  remanded. 

Reversed  and  remanded. 


First  District — March  Term,  1890.        613 

Higrh  Courfc  of  I.  0.  of  F.  ▼.  :6ak. 


85    613 
196$  185 


The  High  Court  of  the  Independent  Order  of 

Foresters 

V. 

Anna  Zak,  '^  ^& 

Life  Tnsurance — Mutual  Benefit  Association—Good  Standing  of  Mem- 
ber— Evidence, 

1.  The  good  standinff  of  members  of  orders  and  societies  must  be  left  to 
the  deter minatioD  of  the  organizations  themselves.  Where  such  organiza- 
tion proceeds  to  determine  the  question  in  accordance  with  the  rules  and 
regulations  thereof  it  will  bind  the  member,  and  in  the  absence  of  fraud,  or 
such  irregularity  as  goes  to  the  jurisdiction  of  the  society  in  the  particular 
cane,  the  determination  will  be  treated  as  final  and  conclusive  in  courts  of 
justice,  and  in  the  absence  of  peculiar  and  exceptional  provisions  in  an 
endowment  certificate,  issued  by  such  organization,  or  its  by-laws,  a  court 
will  not  look  into  the  moral  conduct  of  one  who  was  in  membership  at  the 
time  of  his  death,  for  the  purpose  of  determining  whether  he  was  in  good 
standing. 

2.  The  issue  of  such  certificate  to  the  beneficiary  is  a  contract,  and  cre- 
ates property  rights  which  are  not  to  be  divested  save  in  accordance  with  - 
the  terms  of  the  contracc,  and  the  rules  of  the  societyt  which  form  a  part 
thereof,  and  except  in  cases  where  the  contract  provides  for  a  forfeiture  of 
all  rights  under  it,  ipao/aefOf  on  the  happening  of  some  event,  the  good 
standing  of  the  member  in  the  society  will  continue,  until  his  status  there, 
in  has  been  shown  to  be  changed  by  some  proceeding  of  the  society  taken  in 
pursuance  of  its  rules  and  by-laws. 

8.  The  good  standing  of  a  member  can  not  be  affected  by  showing  his 
general  bad  reputation,  nor  by  proving  specific  lapses  from  virtue  or 
honesty. 

[Opinion  filed  May  28, 1890.] 

Appeal  from  the  Superior  Court  of  Cook  Count j;  the 
Hon.  KiBK  Hawes,  Judge,  presiding. 

Mr.  C.  Stuabt  Beattie,  for  appellant. 

*•  Good  standing  in  a  society  not  only  implies  that  the  party 
is  a  member  of  the  society,  but  that  he  has  a  good  reputation 
therein.     In  the  present  instance,  the  words  are  to  be  con* 
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Btraod  with  reference  to  the  lan^^aage  oi  the  application  and 
the  preceding  language  of  tlio  certificate,  and  when  this  is 
done  they  manifestly  mean  not  only  good  repntation,  but  good 
condnct — i.  e.y  freedom  from  a  violation  of  the  pledge  of  total 
abstinence,  etc.  Had  it  been  designed  to  make  trial  and  con- 
viction a  condition  precedent  to  forfeiture,  we  must  presume 
that  it  would  have  been  so  said;  but  nowhere  is  language  used 
that  can  fairly  bo  construed  to  mean  this."  Royal  T.  of  T. 
V.  Curd,  111  111.  284. 

While  it  is  true  that  the  members  can  not  be  made  to  suffer 
the  specific  penalty  until  tried  according  to  the  code  of  pro- 
cedure, still  it  is  not  the  trial  or  judgment,  but  the  act,  that 
makes  him  guilty  of  ^^  conduct  unbecoming  a  Forester,"  and 
destroys  his  ^^good  standing;"  such  is  the  view  taken  by  Judge 
Baxter  (U.  S.  C.  C.)  in  McMurry  v.  Supreme  Lod^,  18  Cent 
L.  J.  372,  where  the  certificate  contained  tiiis  "  good  standing" 
provision.  The  by-laws  concerning  the  payment  of  dues  was 
about  the  same  as  hero.  No  notice  was  required,  but  it  was 
provided  that  the  dch'nquent '' should  be  suspended  from  the 
Order."  There  had  been  no  act  of  the  lodge  declaring  sus- 
pension, but  the  circuit  judge  held  that  '^  tlie  laws  and  rules 
in  force  did  not  declare  that  a  member  was  always  in  good 
standing  until  he  had  been  legally  suspended  by  a  valid  act  of 
his  lodge,"  and  judgment  went  for  the  society,  although  noth- 
ing in  the  by-laws  or  application  referred  to  good  standing. 

Messrs.  Jones  &  Lusk,  for  appellee. 

MoRAN,  J.  This  appeal  is  brought  to  review  the  record 
of  the  trial  court  in  an  action  in  which  appellee  recovered  a 
judgment  against  appellant  for  $1,000  on  an  endowment  cer- 
tificate issued  to  one  Jan  Zak,  a  member  of  said  Order  of  For- 
esters, in  and  by  which  certificate  the  said  High  Court  prom- 
ised to  pay  to  ap|X)llee,  wife  of  said  Jan  Zak,  said  sum,  upon 
satisfactory  evidence  of  the  death  of  said  member,  and  upon 
a  surrender  of  the  certificate,  ^'provided  that  said  member  is 
in  good  standing  in  this  order  at  the  time  of  his  death,  and 
provided  also  that  this  certificate  shall  not  have  been  sur- 
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roudered  bj  said  member,  and  another  certificate  issued  at  his 
request  in  accordance  with  the  laws  of  this  order." 

Appellant  introduced  on  the  trial  bj  way  of  defense  to  the 
claim  on  his  certificate  the  rqcord  of  a  proceeding  in  the  court 
of  which  the  said  Zak  was  a  member,  by  which  it  was  at- 
tempted to  expel  him  from  the  order  on  ceilain  charges 
which  were  preferred  against  him,  but  as  counsel  for  appel- 
lant admits  in  his  brief  that  the  proceeding  was  irregular,  the 
order  without  jurisdiction,  and  the  resolution  or  judgment  of 
expulsion  without  effect,  it  is  unnecessary  to  give  considera^ 
tion  to  that  defense. 

Appellant  offered  to  prove  by  one  Joseph  Bcnick,  a  mem- 
ber of  the  same  court  of  the  order  to  which  Zak  belonged, 
that  Zak  left  the  city  with  the  wife  of  the  witness  and  re- 
mained away,  living  in  adultery  with  her  for  some  two  weeks, 
thus  breaking  up  the  home  and  the  family  of  the  witness. 

This  testimony  the  court  ruled  to  be  incompetent,  and  said 
ruling  is  assigned  for  eiTor,  and  it  is  contended  that  such  evi- 
dence was  admissible  to  show  that  Zak  was  not  in  good 
standing  in  the  order  at  the  time  of  his  death.  It  is  said 
that  he  was  charged  before  the  lodge  with  having  run  away 
with  the  witness'  wife,  and  having  left  his  own  wife  in  desti- 
tution, and  with  being  therefore  unworthy  of  recognition  as  a 
brother  member  of  the  order,  and  that  a  committee  had  voted 
to  expel  him,  and  that  the  record  of  the  co^rt  or  lodge  fail- 
ing to  show  jurisdiction  obtained  in  accordance  with  the  rules 
that  govern  trials  in  the  order,  it  was  proper  to  prove  on  the 
trial  of  this  case  this  immoral  act  against  him,  as  showing 
that  he  was  in  bad  reputation  and  not  in  good  standing  in 
his  conrt.  The  gpod  standing  of  members  in  oi*ders  of  this 
kind  must,  in  the  nature  of  things,  be  left  to  the  determina- 
tion of  the  societies  themselves.  When  the  society  proceeds 
to  determine  that  question  in  accordance  with  the  rules  and 
regulations  of  the  order,  it  will  bind  the  members,  and  in  the 
absence  of  fraud,  or  such  irregularity  as  goes  to  the  jurisdic- 
tion of  the  society  in  the  particular  case,  the  determination 
will  be  treated  as  final  and  conclusive  in  courts  of  justiec. 
Hence,  in  the  absence  of  peculiar  and  exceptional  provisions 
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in  the  certificate  or  the  by-laws,  the  conrt  will  not  look  into 
the  moral  conduct  of  one  who  was  in  niembei*6hip  at  the  time 
of  his  death,  for  the  purpose  of  determining  whether  he  was 
in  good  standing. 

^^The  certificate  issued  to  the  member  is  evidence  of  his 
good  standing,  and  in  the  absence  of  proof  to  the  contrary  this 
condition  will  be  presumed  to  continue.  If,  by  reason  of  his 
conduct  or  failure  to  comply  with  the  regulations  or  require- 
ments of  the  society,  the  member  has  lost  his  good  standing, 
the  society  must  show  the  fact,  for  status  once  fixed  is  sup- 
posed to  continue  until  the  contrary  is  shown."  Bacon,  Ben- 
efit Societies,  Sec.  414. 

The  certificate  issued  to  the  beneficiary  designated  by  the 
member  is  a  contract,  and  creates  property  rights  which  are 
not  to  be  divested  save  in  accordance  with  the  terms  of  the 
contract  and  the  rules  of  the  society  which  form  a  part  thereof; 
and  it  must  follow  that,  except  in  cases  where  the  contract 
provides  for  a  forfeiture  of  all  rights  under  it,  ijpso  fdcto^  on 
the  happening  of  some  event,  the  good  standing  of  the  mem- 
ber in  the  society  will  continue  until  his  status  in  the  society 
has  been  shown  to  be  changed,  by  some  proceeding  of  the 
sc»ciety  taken  in  pursuance  of  its  rules  and  by-laws.  His  good 
standing  o^n  not  be  affected  by  showing  his  general  bad  repu- 
tation, and  certainly  not  by  proving  specific  lapses  from  virtue 
or  honesty. 

If  the  records  of  the  society  contain  evidence  of  a  judg- 
ment affect  in  J  his  status  as  a  member,  that  itself  will  show  him 
not  in  good  standing  when  the  question  arises  in  a  court  of  jus- 
tice, and  not  general  or  specific  charges  of  immoral  conduct 
on  his  part  which   liave  not  been  jiassed   upon  by  the  order. 

This  must  be  the  rule  in  actions  upon  this  and  all  like  cer- 
tificates. This  in  no  manner  conflicts  with  the  decision  in 
Royal  Templars  of  Temperance  v.  Curd,  111  III.  284,  cited 
and  relied  on  by  appellant  There  the  application  for  mem- 
bership contained  this:  "I  further  agree  that  should  I 
at  any  time  violate  my  pledge  of  total  abstinence,  or  be  sus- 
pended or  expelled,  *  *  *  then  all  rights  which  either 
myself  I  the  person  or  persons  named  in  certificate,  my  heirs  or 
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legal  representatives  may  have  upon  the  beneficiaries'  fund 
of  the  order  shall  be  forfeited;"  and  the  certificate  made  the 
fund  payable  on  the  express  condition  that  the  member  should, 
while  a  member  of  the  order,  faithfully  maintain  his  pledge  of 
total  abstinence,  and  comply  with  all  laws,  rules,  regulations 
and  requirements  of  our  order,  and  provide  that  other- 
wise it  should  be  of  no  effect  With  such  terms  in  the  con- 
tract it  is  very  manifest,  as  the  court  said,  that  ^^  there  can  not 
be  the  slightest  ground  for  pretending  that  a  violation  of  the 
pledge  of  total  abstinence  does  not,  of  itself,  forfeit  all  right 
of  recovery  upon  the  certificate."  It  needs  no  conviction  or 
expulsion  by  the  lodge  in  such  case  to  bar  the  claim  on  the 
certificate,  because,  by  its  terms,  proof  of  breach  of  a  specific 
condition  on  which  it  was  issued,  ipso  factOy  forfeited  all  claim 
under  it 

The  Superior  Court  committed  no  error  in   excluding  the 
evidence  offered,  and  the  judgment  must  therefore  be  aflEirmed. 

Judgment  a^rtaed. 


J.  Hamilton  Farrab 

V. 

Charles  Brodt. 


Sdl€9 — "Real  Property — Commission — Recovery  of— Agency. 

In  an  action  bronflfht  to  recover  commiflsions  alleged  to  have  been  earned 
in  making  a  sale  of  certain  real  estate  in  parsnance  of  authority  in  writ- 
ing, this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judg- 
ment for  the  defendant. 

[Opinion  filed  May  28,  1890.] 

Appeal  from  the  Countv  Court  of  Cook  Countv;  the  Hon. 
Kioharo  Pksndeboast,  Judge,  presiding. 

Messrs.  C.  A.  Allbn  and  C.  F.  Loesoh,  for  appellant. 
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Messrs.  Bottcm  &  Swartz,  for  appellee. 

Garkett,  J.  Tliis  is  an  action  of  assumpsit  bronght  by 
appellant  to  recover  commissions  for  sale  of  real  estate,  which 
he  alleges  lie  made  for  appellee  in  pursuance  of  this  written 
authority: 

"Chicago,  December  10,  1887. 
**  J.  H.  Farrab, 

*'  Dear  Sir: — You  are  hereby  given  the  exclusive  agency  for 
the  sale  of  my  property,  640  FuUerton  avenue,  together  with 
the  ground,  30x174  feet  to  the  alley,  for  the  sum  of  $10,250 
or  $10,000  net  The  above  agency  is  given  to  February  1, 
1888. 

Charles  Brodt." 

The  property  was  conveyed  to  W.  P.  Dunn,  by  Brodt, 
through  J.  P.  Sayer  &  Co.,  real  estate  brokei-s,  about  March 
21,  1888.  The  price  paid  by  Dunn  was  partly  money,  and 
the  rest  property. 

Soon  after  the  authority  to  sell  was  given  to  Farrar,  he 
approached  Dunn  with  an  ofiter  to  sell  the  premises  to  him, 
but  nothing  definite  was  arranged  between  them.  Dunn 
made  no  bid  prior  to  February  1,  1888,  nor  does  it  appear 
that  Farrar  informed  him  of  the  price  that  Brodt  had  fixed 
on  the  property.  Between  the  1st  and  13th  of  February, 
Dunn  did  make  Farrar  aconditional  offer,  but  the  condition  was 
never  complied  with,  nor  was  Brodt  obliged  to  pay  any  atten- 
tion thereto.  Whatever  there  was  between  Farrar  and  Dunn, 
it  certainly  advanced  no  further  than  mere  treaty.  Farrar 
testified  that  Dunn  was  ready  to  pay  $10,250  for  the  property 
on  February  21,  1888.  That  seems  to  have  been  a  mere  con- 
clusion of  Farrar  without  any  showing  as  to  a  promise  or  bid 
from  Dunn.  But  if  he  was  ready  to  do  so,  his  readiness  was 
clearly  bronght  about  by  Sayer  &  Co.,  witli  whom  alone  he 
was  then  negotiating. 

Farrar  also  testified  that  Brodt  agreed  to  continue  the 
exclusive  character  of  the  agency  after  February  Ist,  which 
Brodt  emphatically  denied,  but  testified  that  he  told  Farrar 
ho  would  not  longer  commit  himself  to  any  one  man.' 
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The  owner  was  faithful  to  his  promise  of  exclusive  agency 
until  the  time  expired,  and  then  employed  Sayer  &  Co. 
Unless  the  judge  before  whom  the  case  was  tried,  witliout  a 
jury,  was  bound  to  beh'eve  Farrar  in  preference  to  Brodt,  no 
ground  for  recovery  can  be  easily  suggested.  The  agents 
who  succeeded  in  disposing  of  the  premises  received  no 
information  or  assistance  fromFan*ar.  Tliey  were  acquainted 
with  Dunn  through  other  transactions,  and  brought  the  prop- 
erty to  his  notice  after  hearing  from  a  stranger  to  Farrar,  that 
the  owner  wished  to  sell. 

It  is  aside  from  the  inquiry  to  ask  why  Sayer  &  Co.  suc- 
ceeded in  selling  while  Farrar  failed.  Fair  competition  with 
any  person  licensed  by  the  owner  to  make  the  sale  was  a 
hazard  to  which  Farrar  was  exposed  the  moment  his  exclusive 
employment  terminat<sd. 

His  rivals  seem  to  have  possessed  the  most  persuasive  ways  in 
this  instance,  and  as  Brodt  appears  to  have  remained  neutral 
between  them,  he  can  not  be  compelled  to  pay  the  unsuccess- 
ful as  well  as  the  successful  agents.  Vreeland  v.  Vetterlein, 
33  N.  J.  L.  247;  Mechem  on  Agency,  Sec.  969.  His  action 
was  entirely  fair,  o))en  and  free  from  collusion  and  he  should 
not  be  punished  with  a  double  liability.  The  propositions  of 
law  held  by  the  court  are  not  in  conflict  with  the  judgment  or 
the  views  here  announced. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


D.  J.  Gallery 

V. 

John  Davis  et  al. 


Mdirfer  and  Servant — Negligence  qf  Servant — Injwy  to  Third  Person'^ 
Justice — Jurisdiction  of. 

A  justice  of  the  peace  has  jurisdiction  of  actions  involving  injuries  to 
personal  property. 


35    6191 
46    879i 
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[Opinion  filed  May  28, 1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
JtJLios  S.  Okiknkll,  Judge,  presiding. 

Messrs.  Kuntan  &  Runyan,  for  appellant. 

Messrs.  Weiolbt,  Bulkley  &  Gray,  for  appellee. 

Qarnett,  J.  The  judge  of  the  Circuit  Court,  before  whom 
this  case  was  tried  without  a  jury,  settled  the  issues  of  fact 
adversely  to  appellant,  and  this  court  approves  his  finding. 
The  only  question  left  is  one  of  jurisdiction. 

The  action  was  commenced  before  a  justice  of  the  peace  to 
recover  damages  for  the  injury  to  appellee's  buggy.  Tlie 
injury  was  caused  by  the  reckless  driving  of  appellants  wagon 
by  a  teamster  in  his  employ. 

Appellant  says  the  only  action  that  could  be  maintained 
against  him  for  such  an  unlawful  act  is  an  action  on  the  case, 
and  that  a  justice  of  the  peace  has  no  jurisdiction  in  that 
action. 

The  statute  of  1845  did  not  confer  jurisdiction  on  justices 
in  actions  on  the  case,  and  it  was  so  held  in  I.  C.  R.  R.  Co.  t. 
Reedy,  17  111.  580.  But  the  act  now  in  force  gives  such  juris- 
diction in  actions  for  injuring  personal  property,  without 
specifying  any  class  of  injuries.  This  action  is  certainly  of 
that  kind,  and  the  jurisdiction  was  rightly  sustained.  Skin- 
ner V.  Morgan,  21  111.  App.  209. 

The  judgment  is  afiirmed.  Judgment  affirmedn 


Frederick  Eruegeb 

V. 

Charles  A.  Thiemann  and  M.  Brand  Brewing 

Company. 

Personal  Injuries^Negligenci  of  Supenntendent — Evidence — InstruC' 
thna* 
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In  an  action  brought  for  the  recovery  of  dd mages  for  peri^onal  injuries 
alleged  to  have  been  occasioned  through  defendant's  negligence,  this  court 
holds  as  erroneous,  the  exclusion  of  evidence  proffered  by  the  plaintiff 
touching  the  relations  of  the  two  defendants,  and  the  action  of  the  trial 
court  in  deciding,  by  a  peremptory  instruction  to  find  for'  the  defendants, 
certain  questions  which  should  have  been  submitted  to  the  jury  with  proper 
instructions. 

[Opinion  filed  May  28,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Eluott  Anthony,  Judge,  presiding. 

Messrs.  Seabs  &  Arnd,  for  a])perant 

Mr.  Edmund  Fukthmann,  for  appellees. 

Gaknett,  J.  This  was  an  action  on  the  case  for  personal 
injury,  which  appellant  alleges  he  received  through  the  negli- 
gence of  appellees.  The  Michael  Brand  Brewing  Company 
was  the  owner  of  a  building  in  which  it  was  engaged  in 
making  some  alterations.  In  the  progress  of  the  work  the 
floor  in  the  second  story  was  torn  up,  and  iron  beams  for  a  new 
floor  were  required  to  be  hoisted  by  a  derrick  from  the  first 
to  the  second  floor  of  the  structure.  Thiemann  was  the  super- 
intendent in  charge  of  the  work.  He  directed  where  tlie 
derrick  should  be  stationed;  he  employed  appellant,  and  gave 
orders  to  him  and  the  other  hands  who  were  assisting  in  the 
raising  of  the  beams.  At  the  time  in  question,  two  brick- 
layers in  the  employ  of  the  Brewing  Company  were  laying 
bricks  in  the  second  story  to  make  resting  places  for  the  beams. 
All  the  beams  but  one  had  been  raised  to  the  second  floor, 
and  Thiemann  was  present,  giving  orders  as  to  the  manner  in 
which  that  one  should  be  raised.  He  stood  on  one  side  of 
the  derrick,  holding  the  rope  attached  thereto.  He  ordered 
one  of  the  workman,  Neuenfeldt,  to  put  the  rope  around  the 
beam,  which  was  done,  and  then  directed  appellant  to  hold 
the  beam,  and  balance  it  so  that  it  would  not  strike  the  column 
of  the  building  while  rising.     Appellant  held  the  beam  as 
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directed,  and   Tliieraann,  as  soon  as  Neuenfeldt  said  be  was 
ready,  gave  the  order  to  "  hoist  away.'' 

The  crank  was  turned  by  anotlicr  workman,  and  the  slack 
of  the  rope  was  being  taken  np  when  the  rope  struck  a  beam 
on  the  second  ^oor,  throwing  it  down  upon  appellant  and 
causing  the  injury  complained  of.  The  evidence  introduced 
by  appellant  certainly  had  a  tendency  to  prove  all  the  facts 
stated.  Ap]X3llees  offered  no  evidence,  but  tlie  court  in- 
structed the  jury  to  return  a  verdict  for  the  defendants. 
Motion  for  new  trial  was  overiiilcd,  and  judgment  rendered 
on  the  verdict     The  plaintiff  appeals. 

The  exact  relations  between  Thiemann  and  the  Brewing 
Company  are  not  di6cl«»6ed  by  the  evidence.  Appellant 
attempted  to  show  that  Thiemann  was  engaged  on  the  job  by 
contract  with  the  Brewing  Company,  but  the  evidence  was 
rejected.  What  tlie  facts  are,  in  this  respect,  may  be  impor- 
tant to  the  Brewing  Company,  as  well  as  to  the  plaintiff.  If 
Thiemann  was  not  employed  at  all,  or  was  an  independent 
contractor,  the  company  might  not  be  liable  for  his  neglect. 
Village  of  Jefferson  v.  Chapman,  127  111.  438;  Cooley  on 
Torts,  643,  et  seq.  On  the  other  hand,  the  right  of  recovery 
against  the  company  may  de|>end  upon  its  employment  of 
Thiemann  (although  the  presumption  is  that  lie  was  engaged  in 
its  service — City  of  Chicago  v.  Johnson,  53  Ills.  93),  and  there- 
fore the  evidence  should  have  been  admitted.  But  the  facts 
which  the  evidence  tended  to  prove  made  vl  prirna  f curie  case 
for  the  plaintiff,  and  should  have  been  submitted  to  the  jury, 
with  proper  instructions.  Whether  Thiemann  was  negligent 
in  failing  to  have  the  beams  secured  on  the  second  floor,  so 
that  they  would  not  be  tlirown  off  by  the  o]>eration  of  the 
derrick  below,  and  whether  he  was  guilty  of  negh'gence  in 
managing  the  derrick,  vere  questions  of  fact  for  the  jury,  and 
the  court  erred  in  deciding  them  by  a  peremptory  instruction- 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded* 
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GusTAP  Nyquist 

V. 

Geoboe  p.  Martin. 

Landlord  and  Tenant — Recovery  qf  Rent — Lease — Amhiguity. 

In  an  action  brought  for  the  recovery  of  rent,  this  conrt  holds  that  the 
evidence  justified  the  finding  of  the  trial  court  that  the  lease  involved  was 
duly  delivered,  and  that  the  error  therein  touching  the  year  in  which  it 
was  to  end,  can  not  affect  the  right  of  recovery  thereon. 

[Opinion  filed  May  28,  1890.] 

Appeal  from  the  Snperior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  S.  Whipple  Gehb,  for^appellant. 

Messrs.  BoTTCjM  &  Swabtz,  for  appellee. 

Per  Curiam.  This  appeal  is  brought  to  review  a  judg- 
ment rendered  in  favor  of  appellee  and  against  appellant  for 
the  sum  of  {60,  for  rent  due  under  a  lease.  It  is  first  con- 
tended that  the  lease  was  not  delivered,  and  while  there  is 
some  conflict  of  evidence  on  this  point,  an  examination  of  tlie 
record  convinces  us  that  the  evidence  not  only  supports  the 
finding  of  the  court  that  the  lease  was  delivered,  but  fully 
preponderates  in  favor  of  such  conclusion. 

Tlie  next  contention  is  that  because  of  a  mistake  in  writing 
the  lease,  it  is  made  to  end  April  30, 1808,  instead  of  1888,  and 
so  there  can  be  no  recovery  upon  it.  There  is  some  ambiguity 
caused  by  the  writing  of  the  figure  "8"  instead  of  the  word 
"eighty"  before  the  word  "eight,"  but  we  are  of  opin- 
ion that  no  violence  is  done  to  the  writing  by  reading  it 
1888. 

The  objection  is  the  merest  technicality,  and  is  invoked  to 
work  an  injustice.  Tliere  is  no  merit  in  the  appeal  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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Lewis  Umlauf 

V. 

Victoria  Umlauf. 

Divorce — Custody  and  Support  qf  Children — Arrears, 

1.  This  court  declines  to  interfere  with  a  decree  holdingr  that  ro  long 
as  the  cuRtody  of  the  child  in  question  continaed  with  the  mother  under  the 
original  decree  awarding  the  same,  her  right  to  the  amount  awarded  bj 
that  decree  for  his  support  likewise  continued. 

2.  A  decree  in  Ruch  case,  thut  children  shall  not  be  removed  out  of  the 
county  in  which  they  reside,  is  in  accord  with  the  directions  of  the  Supreme 
Court,  that  both  parents  "  shall  have  the  privilege  of  visiting  and  freely 
communicating  "  with  the  same. 

[Opinion  filed  May  28,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Eghert  Jamieson,  Judge,  presiding. 

Mr.  Lewis  Umlaut,  ^>w  «^. 

Messrs.  Blanke  &  Chyteaus,  for  appellee. 

Gakt,  p.  J.  The  facts  relating  to  the  controversy  between 
these  parties  sufficiently  appear  in  27  HI.  App.  875,  and  128 
III.  378,  under  title  as  above.  When  tlie  case  returned  to  the 
Superior  Court,  under  directions,  as  shown  in  the  latter  report, 
*' to  so  modify  its  decree  as  to  give  the  custody  of  the  oldest 
child  to  the  ap|)ellant,  and  to  so  reduce  the  amount  to  be  paid 
monthly  by  the  appellant  as  to  require  him  to  pay  appellee 
$20  per  month,  instead  of  $40  per  month,  for  the  support  of 
the  youngest  child,  and  to  provide  that  both  appellant  and 
appellee  shall  have  the  privilege  of  visiting  and  freely  com- 
municating with  both  of  said  children,"  the  Superior  Court 
entered  a  decree  in  substance,  as  follows: 
"This  case,  having  been  reinstated  in  pursuance  of  the  man- 
date of  the  Su])reme  Court  of  the  State  of  Illinois,  and  com- 
ing to  be  heard  upon  the  order  of  said  Supreme  Court  on 
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May  16,  1889,  directing  a  modification  of  tlie  decree  liereto- 
fore  entered  in  this  cause,  fixing  the  custody  of  the  children 
of  said  parties,  and  the  amount  to  be  paid  monthly  by  the 
said  Lewis  Urnlauf  for  the  support  of  the  said  cliildren,  and 
it  appearing  that  said  Lcfwis  Urnlauf  is  in  default  in  his  pay- 
ments, under  the  decree  in  said  cause  of  April  22, 1887,  to  the 
amount  of  three  hundred  and  sixty  dollars  ($360),  being  the 
sum  in  arrear  on  the  allowance  for  the  support  of  Arthur 
Umlauf,  from  the  first  Monday  in  November,  A.  D.  1887,  up 
to  the  time  of  filing  the  opinion  of  the  Supreme  Court  in 
this  case,  it  is  ordered  that  said  Lewis  Umlauf  pay  to  said 
Victoria  Umlauf  the  said  sum  of  three  hundred  and  sixty  dollars 
($360),  the  amount  in  arrear  under  the  decree  of  April 
22,  1877. 

And  the  said  Lewis  Umlauf,  having:  moved  the  court  for 
an  order  committing  to  him  the  custody  of  tlie  said  Arthur 
Umlauf,  it  is  ordered  that  the  said  Victoria  Umlauf  shall 
produce  in  court  the  said  Arthur  Umlauf  forthwith;  and  that 
the  said  Lewis  Umlauf,  upon  the  production  of  the  said 
Arthur,  have  the  custody  of  the  said  Arthur;  and  that  here- 
after, and  from  and  after  the  date  of  the  filing  of  said  opinion 
of  the  Supreme  Court,  to  wit.  May  16,  1889,  the  said  Lewis 
Umlauf  be  relieved  from  paying  into  court,  monthly,  the  $20 
required  by  said  decree  of  April  22,  1887,  for  the  support  of 
said  Ai'thur;  but  that  the  said  Lewis  Umlauf  continue  the 
payment  of  said  $20  for  the  support  of  said  Oscar,  at  the 
ofiice  of  the  clerk  of  the  court,  and  to  the  said  clerk,  and  to 
be  paid  over  by  the  said  clerk  to  the  said  Victoria;  and  it  is 
further  ordered  that  the  said  Lewis  Umlauf  pay  the  costs  of 
this  proceeding,  to  be  taxed;  and  that  the  said  Victoria  shall 
have  the  privilege  of  visiting  and  freely  communicating  with 
the  said  Arthur,  and  the  said  Lewis  Umlauf  shall  have  a  like 
privilege  of  visiting  and  freely  communicating  with  the  said 
Oscar;  and  neither  of  said  children  be  removed  from  said 
Cook  county."  From  this  decree  he  again  appeals,  and  insists 
that  the  directions  of  the  Supreme  Court  required  such  a 
modification  of  the  decree  of  the  Su})erior  Court,  then  under 
review,  that  the  reduction  of  the  amount  to  be  paid  from  $40 
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to  |20,  should  go  into  effect  from- the  time  wlien  he  filed  his 
petition,  October  13,  1887,  or  at  least  from  the  time  of  tlie 
denial  of  it  by  the  Superior  Court,  December  21,  1887.  He 
also  insists  that  the  lindin^  of  the  amount  in  arrear,  and 
directing  the  jmyment  tliereof,  and  the  restiaint  upon  him  as 
to  removing  the  oldest  child  from  Cook  county,  are  errors. 

As  to  the  finding  of  tlie  amount  in  arrear  and  directing 
payment  thereof,  tho  worst  that  can  be  said  of  it,  if  the  modi- 
fication of  the  decree  dismissing  the  petition  was  properly 
made  to  take  effect  only  from  the  time  that  the  opinion  of 
the  Supreme  Court  was  filed,  is,  that  it  was  unnecessary  and 
superfluous. 

If  the  original  decree  of  April  22,  1887,  continued  in  full 
force  until  May  16,  1889,  the  computation  of  the  sura  in 
arrear  was  merely  arithmetical,  and  the  directions  to  pay  were 
already  in  the  original  decree.  It  was,  however,  fit  and  proper 
that  the  whole  obligations  of  the  parties  should  be  fonnd, 
fixed  and  settled  by  the  decree,  which  put  them  on  a  new 
basis. 

Now,  as  to  the  date  when  the  modification  should  go  into 
effect,  the  Supreme  Court  gave  no  explicit  direction.  Tiie 
Superior  Court  was  bound  to  follow  the  intention  of  the 
Supreme  Court,  if  that  could  be  ascertained.  The  ?20,  from 
the  payment  of  which  the  appellant  was  to  be  relieved,  was 
for  the  sup|X)rt  of  the  child  Arthur.  He  had  continued  in 
the  custody  of,  and  been  supj)orted  by  the  appellee.  That 
burden  which  she  had  carricil  the  Supremo  Court  could  not 
remove.  Did  that  court  intend  to  deprive  her  of  the  means 
enabling  her  to  bear  it?  Tliat  is  not  probable,  and  they  have 
said  nothing  indicating  snch  intention.  The  Superior  Court 
was  therefore  right  in  holding  that  so  long  as  her  custody 
and  support  of  the  child  continued  under  the  original  decree 
nnreversed,  her  right  to  the  amount  awarded  by  that  decree 
for  his  support  continued  also. 

The  restraint  upon  removing  the  child  was  in  obedience  to 
the  direction  of  the  Supi*emo  Court  to  so  provide  that  the 
appellee  should  have  the  privilege  of  visiting  him.     If  he 
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might  be  removed  from  the  county,  where  both  parties  have 
their  home,  the  exercise   of   the   privilege  would  be   more 
inconvenient  and  difficult,  if  not  impossible. 
There  is  no  error  and  the  decree  aj^pealed  from  is  affirmed. 

Ded^ee  affirmed^ 


The  Jewelers'  Mercantile  Agency  (Limited) 

V. 

William  A.  Douglass  et  al.,  Impleaded,  etc. 

IaM — Foreign  Corporation — Action  by* 

A  foreign  corporation  may  maintain  in  this  State  an  action  for  libeL 

[Opinion  filed  May  28,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
HiCHABD  S.  TuTHiLL,  Judgc,  presiding. 

Messrs.  MoMpbdy  &  Job,  for  appellant. 

Messrs.  Knight  &  Bbown,  for  appellee. 

Gaby,  P.  J.  This  is  an  action  for  a  libel.  It  is  not  neces- 
sary to  set  out  the  matter  published,  as  the  imputation  upon 
the  appellants  as  to  their  manner  of  doing  business  would  bo 
clearly  libelous  if  published  of  an  individual,  and  special 
damage  is  alleged,  so  that  if  the  appellants  constituted  a 
domestic  corporation,  they  might  sue.  It  is,  however,  a  New 
York  corporation. 

Whether  a  foreign  corporation  can  maintain  such  an  action 
is  a  question  which  the  Supreme  Court  did  not  find  in  1868 
to  have  been  decided,  and  the  counsel  in  this  case  are,  on  that 
subject,  no  wiser  now  than  the  Supreme  Court  was  then, 
fiahnemannian  Life  Ins.  Co.  v.  Becbe,  48  111.  87. 
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All  actions  ex  contractu^  and  for  physical  injuries  to,  or 
conversion  of  their  personal  property,  such  corporations  are 
permitted  to  prosecute  withont  question;  why  shoald  there 
be  any  difference,  if  they  have  suffered  pecuniary  loss 
wrongfully,  whether  the  spoliation  be  visible  and  tangible  in 
its  effect,  or  that  effect  is  to  bo  ascertained  through  the  rela- 
tion of  causes  and  their  consequences?  The  judgment  of  the 
Circnit  Court  sustaining  the  demurrer  to  the  declaration  will 
bo  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Harriett  A.  Thurber 

V. 

Peter  W.  Anderson. 

Master  and  Setrant — Building  Contract — Balance  Diie — Extra$» 

In  nn  action  brought  to  recover  for  extra  work  in  connection  with  the 
erection  of  a  building,  thix  court  declines,  the  evidence  being  sharply  con- 
flicting, to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  May  28,  1890.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawks,  Judge,  presiding. 

Mr.  Fbancis  L.  Bueton,  for  appellant. 

Messrs.  Armstrong,  Beed  &  Dyche,  for  appellee. 

Per  Curiain.  This  is  an  appeal  from  a  judgment  in  appel- 
lee's favor,  in  an  action  brought  to  recover  for  certain  alleged 
extra  work  done  by  appellee  in  erecting  a  building  for  appel- 
lant. 

There  is  no  complaint  of  any  ruling  of  the  court,  bat  the 
whole  effort  of  counsel  is  directed  to  a  review  of  the  facts, 
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and  to  argument  that  the  verdict  of  the  jury  shonld  be  in 
favor  of  appellant.  The  evidence  is  directly  conflicting  on 
the  main  question  of  fact  in  the  case,  and  it  is  impossible  that 
this  court  should  determine  that  conflict  with  more  justice  or 
intelligence  than  the  jury  before  which  the  witnesses  appeared 
and  testifled. 

We  have  examined  the  evidence  in  the  record,  and  it  can 
not  be  said  that  it  docs  not  support  the  conclusion  reached. 
There  is  doubtless  much  confusion  and  uncertainty  shown  as 
to  the  contract  and  the  extras,  and  some  irregularity  or  lack 
of  coiTespondeuce  in  the  copies  of  the  specifications  produced 
by  the  respective  parties,  but  it  was  for  the  jury  to  reconcile 
the  contradictions  and  inconsistencies,  so  far  as  they  could, 
and  to  determine  from  the  whole  evidence  which  party  was 
entitled  to  be  believed,  and*  they  having  done  bo,  and  their 
conclusions  having  received  the  approval  of  the  trial  judge, 
and  no  error  of  law  appearing  in  the  record,  it  is  not  within 
the  province  of  the  court  to  interfere  with  the  verdict  The 
judgment  must  be  aiSrmed. 

Judgment  affirmed. 


The  National  Gas  Light  and  Fuel  Company 

V. 

Johanna  Miethke,  Adm'x. 

Master  and  Seirant — Negligence  of  Master— Personal  Injuries — Expert 
Testimony, 
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1.  A  witness  should  not  be  permitted  to  state  the  inference  or  conclu- 
ion  from  a  given  state  of  facts,  which  it  is  the  province  of  the  jury  to  draw 
for  thpmselves. 

2.  Where  a  question  relates  to  some  branch  of  science,  or  some  particu- 
lar art  in  which  the  witness  is  shown  to  have  attained  skill  by  study  and 
experience,  his  opinion  may  be  received. 

3.  In  an  action  brought  to  recover  for  personal  injuries  alleged  to  have 
been  occasioned  through  the  negligence  of  the  defendant,  this  court  holds, 
in  view  of  the  introduction  of  improper  testimony  on  behalf  of  the  plaintiff, 
that  the  verdict  in  her  favor  can  not  stand. 
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[Opinion  filed  May  28,  1890.] 

Appeal  from  the  Snpcrior  Court  of  Cook  County;  the  Hon. 
John  F.  Altgbld,  Judge,  presiding. 

Messrs.  Edwabd  W.  Kussell  and  Willabd  M.  McEwen,  for 
appellant 

Messrs.  Page,  Eliel  &  Eosenthal,  for  appellee. 

"  The  opinions  of  experts  or  skilled  witnesses  are  admis- 
sible in  evidence  in  those  cases  in  which  the  matter  of  inquiry 
is  such  that  inexperienced  persons  are  unlikely  to  prove 
capable  of  forming  a  correct  judgment  upon  it,  for  the  reason 
that  the  subject-matter  so  far  partakes  of  the  nature  of  a 
science,  art  or  trade,  as  to  require  a  previous  habit  or  expe- 
rience or  study  in  it,  in  order  to  acquire  a  knowledge  of  it'' 
Kogers  on  Expert  Testimony,  Sec.  10. 

"The  opinion  of  witnesses  possessing  peculiar  skill  is  admis- 
sible whenever  the  subject-matter  of  inquiry  is  such  that  inex- 
perienced persons  are  unlikely  to  prove  capable  of  forming  a 
correct  judgment  upon  it  without  such  assistance."  Muldowny 
V.  The  Illinois  Central  Ry.,36  la.  473. 

The  opinion  of  an  expert  is  admissible  "  because  a  man's 
professional  pursuits,  his  peculiar  skill  and  knowledge  in  some 
department  of  science,  not  common  to  men  in  general,  enable 
him  to  draw  an  inference,  where  men  of  common  ex])erience, 
after  all  the  facts  proved,  would  be  left  in  doubt"  2sew 
England  Glass  Co.  v.  Lovell,  TCush.  319. 

Moran,  J.  Appellee  recovered  a  judgment  in  the  court 
below  for  the  death  of  her  husband,  caused  by  the  alleged  neg- 
ligence of  appellant,  while  in  the  employ  of  appellant  at  Min- 
neapolis, Minnesota.  The  second  count  of  the  declaration  sets 
up  the  statute  of  Minnesota,  which  gives  an  action  to  the  per- 
sonal representatives  of  the  deceased  against  the  party  whose 
wrongful  act  or  omission  caused  the  death,  and  said  count  no 
doubt  sets  out  a  good  cause  of  action.  Deceased  was  killed 
by  an  iron  plate  of  about  340  pounds  weight  falling  upon  him, 
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while  he  was  at  work  laying  brick  in  a  portion  of  the  gas 
works  which  appellant  was  erecting  at  Minneapolis,  said  Iron 
plate  having  been  thrown  by  an  explosion,  in  what  was 
known  as  a  scrubber,  being  a  part  of  the  apparatus  of  said  gas 
works. 

This  scrubber  was  a  sheet  iron  cylinder  six  feet  in  diameter, 
.twenty  feet  high,  and  divided  in  two  by  a  vertical  diaphragm 
which  readied  from  the  bottom  to  within  about  eighteen  inches 
of  the  top.  The  iron  on  the  sides  of  the  scrubber  was  about 
five-sixteenths  of  an  inch  thick,  and  there  were  in  all  six  doors 
opening  into  it,  three  on  each  side  of  the  diaphragm,  arranged 
in  pairs,  the  lower  pair  being  about  six  inches  from  the  bot- 
tom. Tlie  scrubber  was  filled  on  each  side  of  the  diaphragm 
with  pine  blocks,  wliich  served  to  purify  the  gas  that  came  in 
contact  with  them,  by  removing  from  it  the  tar.  The  top  of 
the  scrubber  was  the  iron  plate,  which  was  blown  olf  by  the 
explosion,  and  carried  through  the  roof  of  the  building,  and 
which  came  down  upon  decedent  at  the  point  where  he  was 
at  work. 

The  scrubber  was  at  the  time  of  the  explosion  connected  by 
a  pipe  With  a  gas  holder,  in  which  gas  was  kept  for  distribu- 
tion, and  which  was  under  constant  pressure.  Attached  to 
said  pipe  was  a  Chapman  valve,  which  had  been  placed  by, 
and  was  under  control  of  appellant,  and  there  was  also  on  the 
same  pipe,  near  the  gas  holder,  another  valve,  which  was  under 
the  control  of  the  Minnea|X)lis  Gas  Light  Company,  for  whose 
use  the  appellant  company  was  constructing  the  new  works. 
At  the  time  of  the  explosion  some  mechanics  were  working 
at  the  lower  doors  of  the  scrubber  on  the  opposite  side  of  the 
diaphragm,  from  that  on  which  the  pipe  entered;  and  for  the 
purpose  of  testing  the  fit  of  the  doors  a  lighted  candle  was 
placed  inside  the  scrubber,  whereupon  the  explosion  took 
place. 

In  order  to  recover  it  was  incumbent  on  the  plaintiff  to 
prove  that  the  explosion  was  caused  through  the  negligence  of 
appellant,  and  her  theory  was  that  the  Chapman  valve  was 
not  properly  tested,  and  was  leaky,  and  tliat  gas  from  the 
holder  was  introduced  into  the  scrubber  through  the  pipe  and 
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valve,  and  diffused  itself  tlirough  the  space  on  each  side  of 
the  diaphragm,  and  that  when  the  flame  of  the  candle  came 
in  contact  with  it,  it  ignited  and  caused  the  explosion. 
Appellant  combated  this  theory,  and  the  principal  issue  of 
fact  in  the  case,  was  the  issue  made  between  evidence  tending 
to  support  and  to  oppose  this  contention.  Tlie  testimony  of 
one  James  A.  Dodge,  a  professor  of  chemistry  at  the  State 
University  at  Minneapolis,  taken  by  deposition,  was  read  by 
appellee,  from  which  it  appeared  that  the  witness  made  an 
examination  of  the  premises  and  machinery  of  the  gas  works, 
and  particularly  of  the  scrubber,  immediately  after  the  explo- 
sion. The  witness  described  the  plan  of  the  scrubber,  and 
some  of  the  conditions  which  he  discovered  during  the  exam- 
ination, and  then,  against  the  objection  and  exception  of 
appellant,  the  court  allowed  the  following  question  and 
.answer  to  be  read  to  the  jury: 

"  Q.  What  opinion  or  conclusion,  if  any,  did  you  arrive 
at  from  that  examination  as  to  the  cause  of  the  explosion?" 

"  A.  My  opinion  is,  that  the  explosion  was  caused  by  gas 
from  the  gasholder  passing  through  the  pipe  on  the  right 
hand  of  the  scrubber,  and  entering  the  scrubber,  and  mixing 
with  the  air  already  in  the  scrubber,  and  being  ignited  by  some 
flame  applied  at  the  lower  part  of  the  scrubber  on  tlie  left 
liand  side,  probably  by  the  door  that  I  have  mentioned.'* 

The  admission  of  this  testimony  was  in  violation  of  the 
principle,  well  settled  and  abundantly  illustrated  by  adjudged 
cases,  which  governs  the  introduction  of  expert  or  opinion  evi- 
dence. A  witness  is  never  permitted  to  take  the  place  of  the 
jury,  and  render  the  verdict  for  them,  by  stating  the  inference 
or  conclusion  from  a  sot  of  facts,  which  it  is  the  province  of 
the  jury  to  draw  for  themselves. 

It  is  no  reason  for  admitting  the  opinion  of  a  witness  that  he 
maybe,  because  of  his  education  or  superior  intelligence,  more 
capable  of  reasoning  to  correct  conclusions  from  ascertained 
facts,  than  the  average  juror  may  be  supposed  to  be.  Where 
the  question  relates  to  some  branch  of  science,  or  some  particu- 
lar art  in  which  the  witness  is  shown  to  have  attained  skill  by 
study  and  experience,  the  opinion  may  be  received,  because  the 
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relation  of  facts  and  results  in  such  science  or  art  can  only  be 
understood  and  determined  by  persons  skilled  and  experienced 
therein.  For  instance,  the  skill  of  this  witness  as  a  chemist 
would  entitle  him  to  state  to  the  jury  the  physical  law  of  the 
diffusion  of  gases,  or  the  proportion  of  gas  and  air  which 
would  constitute  the  most  explosive  mixture,  and  to  give  an 
opinion  as  to  whether  gas  would  pass  through  a  valve  which 
would  be  impervious  to  water  under  the  same  pressure. 
Opinions  of  the  expert  on  such  questions  are  evidence  of  facts 
to  be  taken  by  the  jury  and  considered  in  connection  with 
other  facts,  such  as  the  connection  of  the  gas  holder  with  the 
scrubber,  the  apparent  force  of  the  explosion  upon  different 
parts  of  the  cylinder,  the  appearance  of  the  debris  after  the 
explosion,  etc.,  from  all  of  which  they  should  draw  the  con- 
clusion as  to  the  cause  of  the  explosion,  and  what,  if  any, 
negligence  contributed  to  bring  it  about. 

The  opinion  given  was  not  upon  matter  within  the  proper 
domain  of  expert  evidence.  Birmingham  Fire  Ins.  Co.  v. 
Pulver,  27  III.  App.  17;  affirmed  126  111.  329;  City  of  Chicago 
V.  McGiven,  78  111.  347;  Ferguson  v.  Hubbell,  97  K  J.  513; 
Citizens'  Gas  Light  &  Heating  Co.  v.  O'Brien,  15  III.  App. 
400;  Muldowney  v.  The  Illinois  Central  Ry.,  36  Iowa,  473. 

It  may  be  that  if  the  facts  had  been  stated,  and  no  opinion 
given,  the  jury  would  have  reasoned  to  the  same  conclusion 
reached  by  the  witness;  but  there  were  other  theories  of  the 
explosion  which  the  appellants  contended  for,  and  introduced 
evidence  to  sustain,  and  it  is  impossible  for  us  to  say  that  the 
improper  testimony  had  no  effect  in  producing  the  verdict. 
It  is  only  when  the  court  can  say  from  a  consideration  of  the 
entire  record  that  the  verdict  could  not  liave  been  different 
if  the  evidence  had  not  been  admitted,  that  reversal  for  such 
an  error  can  be  avoided.  Other  points  are  argued  by  counsel 
for  appellant,  but  we  do  not  think  it  is  necessary  to  enter  into 
a  discussion  of  them. 

For  the  error  indicated,  the  judgment  must  be  reversed 
and  the  case  remanded. 

Meversedand  remanded. 
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35  6W  Nicholas  B.  Delamateb 

V. 

Frances  Kearns. 

Negotiable  Instrument — Note — Guaranty — Indorsement. 

1.  There  i^  no  presamption  of  f^uaranty  from  the  indorsement  of  a  note 
by  a  stranger,  where  the  contract  is  written  out  on  the  back  of  the  note  in 
terms  pointinf?  to  a  different  liability. 

2.  In  an  action  agiiinst  the  indorser  of  a  promifeory  note,  this  court 
holdp,  there  beinff  no  evidence  of  diligence  to  collect  from  the  maker,  or 
that  a  Ruit  against  her  would  have  been  unavailing,  or  that  she  had 
absconded,  or  resided  out  of  or  had  Jef t  the  State,  that  the  judgment  for  the 
plaintiff  can  not  stand. 

[Opinion  filed  May  28, 1890.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KicuABD  P&ENDBKOA8T,  Judgo,  presiding. 

Mr.  N.  A.  Partridgb,  for  appellant 

Mr.  S.  B.  MiNsuALL,  for  appellee. 

Garnett,  J.  The  only  question  calling  for  decision  in 
this  case  is  whether  tlie  contract  sued  on  was  a  guaranty  or 
indorsement. 

The  instrument  relied  on  is  this : 

"  $210.  Chicago,  Ills.,  1885. 

'*  One  year  after  date  I  promise  to  pay  to  the  order  of  Fran- 
ces Kcarns,  two  hundred  and  ten  dollars,  at  ray  office,  with 
interest  at  eight  per  cent  per  annum,  value  received. 

**  Julia  A.  King." 
Written  on  the  back  were  these  words : 
"  Endorsed  by 

"  N.  B.  Delamater." 

The  presumption  of  guaranty  arising  from  a  Vank  indorse- 
ment by  a  stranger  to  a  note,  is  of   no  value  in  this  case,  as 
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the  indorsement  with  which  we  are  dealing  is  not  in  blank. 
Tlie  authorities  on  this  point  have  been  limited  to  blank 
indorsements,  as  in  Kh'ne  v.  Currier,  14  III.  237,  and  subse- 
quent cases,  and  we  believe  no  authority  can  be  found  in  this 
8tate  to  favor  the  presumption,  where  the  contract  is  written 
out  on  the  back  of  the  note  in  terms  pointing  to  a  different 
liability. 

The  meaning  of  "  indorse  "  is  commonly  understood  to  be 
different  from  that  of  "guaranty." 

In  Chap.  98  of  the  Revised  Statutes,  the  word  "  indorse- 
ment" is  used  to  express  an  act  tliat  imposes  the  well  known 
statutory  liability  upon  the  iudorser,  and  which  is  very  far 
short  of  the  undei:tak\ng  of  a  guarantor.  This  meaning  of 
the  contract  of  indorsement  was  recognized  in  Eberhart  v. 
Page,  89  111.  650.  One  of  the  rules  for  interpretation  of 
written  contracts  is,  that  the  words  are  to  be  understood  in 
their  plain  and  literal  meaning,  although  the  consequences  may 
not  have  been  in  the  contemplation  of  the  parties.  Anson  on 
Contracts,  2d  Am.  Ed.  330.  Another  that — **  every  clause  and 
even  every  word  should,  when  possible,  have  assigned  to  it 
some  meaning.  It  is  not  allowable  to  presume,  or  to  concede 
when  avoidable,  that  the  parties  in  a  solemn  transaction  have 
employed   language   idly."     BisJiop  on  Contracts,  Sec.  384. 

If  we  are  to  say  that  appellant  intended  a  guaranty  of  the 
note,  it  mast  be  because  a  fragment  of  his  contract  means 
exactly  what  the  whole  of  it  means.  This  can  not  be  unless 
the  first  two  words  are  arbitrarily  rejected.  If  it  was  a  guar- 
anty, nothing  need  have  been  set  down  but  his  name.  When 
something  more  was  written  which,  by  common  consent, 
imports  an  undertaking  less  absolute  than  his  bare  signature 
would,  that  something  must  have  its  usual  and  natural  effect. 

Where  "indorse"  has  been  construed  to  mean  "guaranty," 
it  has  been  in  connection  with  other  words,  indicative  of  an 
intention  to  assume  the  latter  liability,  as  in  Glickauf  v.  Kauf- 
man, 73  111.  378,  and  Tatum  v.  Bonner,  27  Miss.  760.  The 
indorsement  of  appellant  meant  that,  in  certain  contingencies, 
defined  by  the  statute,  he  would  pay  the  note,  and  it  meant 
this  as  fully  as  if  the  agreement  had   been   written   out  in 
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words.  That  was  the  le^al  eflFect  of  the  indorsement,  and  it 
can  not  be  varied  bv  proof  of  a  different  parol  agreement. 
Mason  v.  Burton,  54  III.  349. 

There  was  no  evidence  of  diligence  to  collect  from  the 
maker  of  the  note,  or  that  a  suit  against  her  would  have  been 
unavailing,  or  that  she  had  absconded,  or  resided  out  of,  or 
liad  left  the  State,  and  therefore  the  judgment  should  have 
been  for  the  defendant     The  judgment  is  reversed. 

Judgvfient  reversed. 

Gary,  P.  J.  I  dissent  on  the  ground  that  the  words 
"endorsed  by"  are  not  to  be  read  as  words  of  contract  but 
only  as  descriptive  of  what  would  have-  appeared  without 
those  words. 


Christian  Sack 

V. 

John  Dolese  and  Jason  H.  Shepard. 

Masffr  and  Servant — Negligence  of  Master — Failure  to  Fumitth  Proper 
Machinery  —  Personal  Injuries  —  Inspection  —  Foreign  Cars  —  Latent 
Defects — Evidence — Burden  qf  Proof* 

1.  A  master  must  nse  dilif^nce  in  providinff  and  maintaining  safe 
machinery  and  appliancefl  to  be  handled  by  his  employes,  and  he  is  bound  to 
inspect  the  cars  of  other  persons  or  companies  which  his  servants  are 
required  to  operate  in  the  course  of  their  employment. 

2.  Before  it  can  be  said  that  the  master^s  negligence  in  failing  to 
inspect,  was  the  cause  of  an  injuryi  it  must  be  shown  that  the  fault  or 
defect  in  the  appliance  in  question  was  one  which  a  proper  inspection  would 
have  disclosed,  even  though,  from  the  nature  of  the  accident,  it  may  be 
readily  concluded  that  some  defect  did  in  fact  exist. 

3.  In  such  cases  the  burden  of  proof  is  upon  the  plaintiff. 

4.  In  an  action  brought  by  a  servant  to  recover  from  hw  employers  for 
personal  injuries  alleged  to  have  been  occasioned  through  their  negligence, 
this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict  for 
the  defendants. 

[Opinion  filed  April  21,  1890.] 
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Appeal  from  the  Superior  Conrt  of  Cook  County;  the 
Hon.  £iBK  Haw£8,  Judge,  presiding. 

Messrs.  Edmund  Furthmann  and  Joseph  H.  Fitch,  for 
appellant. 

Messrs.  Campbell  &  Custeb,  for  appellees. 

MoRAN,  J.  Appellant  was  at  work  for  appellees  in  a 
quarry  near  to  which  was  a  machine  for  crushing  the  stone. 
The  cru^'hed  stone  was  run  from  the  crusher  through  a  spout 
into  cars,  and  as  each  car  was  filled.it  was  run  out  on  the  track 
and  an  empty  one  brought  up  under  the  spout.  The  motion 
given  to  the  full  car  would  send  it  slowly  along  the  track, 
and  it  was  the  duty  of  the  man  who  was  engaged  in  running 
out  the  full  and  bringing  in  the  empty  cars,  to  run  after  such 
moving  full  car  and  climb  on  to  it,  and  set  the  brake  so  as  to 
stop  the  car.  In  attempting  to  stop  a  car  in  that  manner  on 
August  6,  18SS,  appellant  was  injured.  He  was  employed  to 
work  in  the  quarry  with  a  pick  and  shovel,  but  had  on  one  or 
two  instances  worked  at  the  crusher  handling  the  cars.  On 
the  day  of  the  accident  he  was  directed  by  the  foreman  to 
attend  to  the  cars,  the  man  who  usually  attended  to  that  work 
being  absent.  In  attempting  to  stop  a  loaded  car  which  had 
just  run  put,  the  brake  gave  away  in  some  manner,  and  he 
was  thrown  to  the  ground,  and  the  wheels  of  the  car  ran  over 
and  crushed  the  fingers  of  one  hand  and  one  of  his  feet,  caus- 
ing a  serious  and  permanent  injury.  He  gave,  on  direct 
examination,  an  account  of  the  manner  in  which  the  accident 
liappened,  as  follows: 

"  When  1  moved  the  car  so  far,  I  loosened  the  rope  and 
ran  around  and  was  jumping  on  the  car;  then  I  put  on  the 
brakes;  I  was  pulling  on  the  brakes  in  order  to  stop  the  car, 
because  the  care  are  stopped  there.  *  *  *  The  car  was 
still  in  the  act  of  running  slowly ;  I  was  holding  with  all 
ray  strength  the  brake  to  stop  the  car,  then  I  got  a  sort 
of  push  from  the  brake ;  it  swung  mo  about,  and  I  fell  down 
and  the  car  ran  over   me  ;    that  is  all ;    the  brake  threw 
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me  down  around;  I  was  takin<5  hold  of  it  with  all  my  might, 
and  with  all  my  strength,  that  is  why  it  threw  me.  S<imc- 
thin^  loosened  on  the  ehain  below;  the  wheel  I  had  in  my 
hand  turned,  the  chain  gave  way,  tliat  is,  on  the  handle  below 
on  the  brake." 

On  cross-examination  he  said:  "I  pulled  the  brake  very 
hard  on  the  car  on  which  I  was  standing  when  hurt;  I  could 
not  see  what  happened  to  the  brake,  I  only  felt  that  some- 
ihinfi^  had  happened;  there  was  somethinp^  loosened  on  tlie 
chain  below,  so  that  the  wheel  I  had  in  my  hand  turned;  I 
could  not  think  anything  else  was  the  matter  because  the 
handle  remained  as  it  was,  and  something  must  have  happened 
to  the  chain." 

There  was  no  evidence  showing  what,  if  any,  defect  was  in 
the  brake,  or  brake  chain,  but  it  was  shown  that  the  car  on  which 
the  accident  occurred  did  not  belong  to  appellees,  but  was  a 
"  belt  line  "  car,  and  that  said  car  was  not  inspected  by  appellees' 
inspector.  At  the  close  of  the  plaintifiPs  evidence  the  court 
instructed  the  jury  to  find  the  defendants  not  guilty. 

There  is  no  basis  for  the  contention  that  plaintiff  was 
njnred  by  reason  of  lack  of  skill  in  performing  the  work 
which  he  was  ordered  to  do.  Assuming  that  he  was  in  fact 
unfamiliar  with  the  work,  tliere  is  no  evidence  tending  to  show 
that  he  did  not  do  it  as  well  as  the  most  skillful  could  Iiave 
done.  There  is  no  pretense  that  he  did  not  do  the  right 
thing  at  the  right  time  and  in  the  proper  manner.  Ilis  injury 
was  clearly  due  to  the  breaking,  from  no  fault  of  his,  of  the 
appliance  which  he  was  handling,  therefore  the  only  count  of 
his  declaration  which  the  evidence  would  fit,  is  the  one  charg- 
ing a  failure  on  the  part  of  the  appellees  to  furnish  in  and 
about  the  work  which  appellant  was  directed  to  do,  proper 
cars,  equipfied  with  suitable  appliances  and  brakes  for  stop- 
ping and  operating  the  same,  and  keeping  them  in  proper 
repair,  and  that  by  reason  of  the  carelessness  and  negWgeuco 
of  appellees  in  that  regard,  plaintiff  was  injured.  Was  it  error 
for  the  court  to  refuse  to  submit  the  evidence  to  the  jury 
under  this  count  ? 

There  was  no  evidence  introduced  or  offered  by  plaintiff  to 
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show  that  the  brake  of  this  car  was  improperly  constructed, 
or  in  what  the  defect  in  it  consisted.  The  plaintiflE's  right  to 
recover  depended  upon  the  proof  of  injurious  negligence  by 
the  defendant.  We  agree  with  counsel  for  appellant,  that 
the  rule  is  well  settled  that  the  employer  is  bound  to  use  dili- 
gence in  providing  and  maintaining  safe  machinery  and  instru- 
mentalities, to  bo  handled  by  the  employes,  and  that  in  the 
operation  of  cars  a  most  efficient  and  perhaps  a  necessary 
method  of  discharging  that  duty  is  to  maintain  a  careful  sys- 
tem of  inspection,  to  see  that  the  necessary  appliances  in  use 
thereon  are  in  good  order,  and  sufficient  to  answer  the  pur- 
poses for  which  they  are  intended.  We  also  agree  that  the 
same  rule  of  reasonable  care  with  reference  to  proper  machin- 
ery and  inspection  applies,  in  the  case  of  cars  belonging  to 
other  persons  which  the  servant  is  required  to  operate  in  the 
course  of  the  master's  business,  a9  governs  when  the  cars  are 
owned  and  provided  by  tiie  master  himsolf.  Therefore  for 
the  purposes  of  this  case  we  assume  that  appellees  are  respon- 
sible for  defects  in  the  apparatus  on  the  belt  line  car  on  which 
the  accident  happened,  to  the  same  extent  and  upon  the  same 
principles  as  they  would  be,  if  the  injury  was  occasioned  by  a 
car  belonging  to  appellees,  and  which  was  in  use  by  them  to 
remove  the  crushed  stone.  But  there  is  in  this  case  no  proof 
which  would  make  appellees  liable  if  the  accident  had  occurred 
on  one  of  their  own  cars.  Plaintiff  neglected  to  prove  a  nec- 
essary element  in  his  case;  he  has  not  shown  that  the  accident 
was  the  result  of  negligence  on  the  part  of  appellees.  He 
alleged  such  negligence  in  his  declaration  and  the  burden  was 
on  him  to  ])rove  it.  Proving  that  the  brake  chain  parted,  or 
that  something  gave  out,  so  that  the  brake  wheel  suddenly 
turned  with  him  and  threw  him  from  the  car,  does  not  show 
that  appellees  were  guilty  of  negligence.  Why  did  the  brake 
chain  part?  Was  it  too  light,  not  of  the  usual  and  proper 
size,  or  not  properly  attached?  Did  it  break  because  of  a 
defect  in  one  of  the  links,  or  was  it  worn  out  from  use  ?  If 
there  was  a  defect  in  it,  could  it  have  been  discovered  by 
proper  inspection  ?  To  these  questions  the  evidence  intro- 
duced by  plaintiff  furnishes  no  answers. 
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It  is  suggested,  however,  that  plaintiff  proved  that  there 
was  no  inspection  of  this  car,  and  that  the  failure  to  inspect 
throws  on  appellees  the  burden  of  showing  that  the  brake 
apparatus  was  properly  constructed,  and  that  there  was  no 
defect  in  it  that  an  inspection  would  have  disclosed. 

This  im|X)ses  the  burden  on  the  wrong  party,  and  compels 
the  defendant  to  prove  that  the  injury  did  not  result  from  his 
negh'gence.  The  proposition  goes  on  an  unwarrantable  assnm|>- 
tion,  to  wit,  that  an  inspection  would  have  discovered  the  de- 
fect in  the  brake.  That  is  an  affirmative  proposition  to  be 
shown  by  the  evidence,  and  the  burden  of  proving  it  rests  on 
him  who  asserts  it  If  plaintiff  had  shown  that  the  fanlt  in 
the  brake  was  in  fact  known  to  api^ellees' foreman,  or  car 
inspector,  but  unknown  to  himself,  he  would  have  made  out 
hisease,and  so,  too,  he  would  have  made  his  case  had  he  shown 
that  the  defect  was  of  such* a  nature  that  it  wouid  have  been 
known  to  them  if  tliey  had  exercised  due  care.  No  defect  is 
latent  which  an  inspection  will  discover;  hence  ap^iellees 
would  be  charged  with  knowing  what  an  inspection  would 
inform  them  of;  but  before  a  court  or  jury  can  say  that  this 
negligence  in  failing  to  inspect  the  car  was  the  cause  of 
plaintiff's  injury,  it  must  be  shown  by  the  evidence  that  the 
fault  or  defect  in  the  appliance  was  one  which  a  proper 
inspection  would  have  made  known  to  tliem.  This  appears 
to  l>e  true  on  principle,  and  it  is  very  clearly  established  by 
authority.  In  C.  C.  &  I.  C.  Ry.  Co.  v.  Troesch,  68  III.  545,  it 
is  said :  '^  The  cases  in  this  State  and  in  sister  States  are  with 
gieat  unanimity  to  the  effect,  if  injury  arises  from  a  defect  or 
insufficiency  in  the  machinery  or  implements  furnished  to  tlie 
servant  by  the  master,  knowledge  of  the  doLCct  or  insuffi- 
ciency must  be  brought  home  to  the  master,  or  proof  given 
he  was  ignorant  of  the  same  through  his  own  negligence  or 
want  of  care,  or,  in  other  words,  it  must  be  shown  he  either 
knew,  or  ought  to  have  known  the  defects  which  caused  the 
injury." 

In  C.  &  A.  R  R.  Co.  v.  Piatt,  89  III.  141,  the  injury  was 
caused  by  a  defective  ladder  which  plaintiff  was  obliged  to  use 
in  the  performance  of  his  duty  as  a  brakeman.     An  instruo- 
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tion  was  given  which  told  tlio  jury  in  substance  that  if  it  was 
necessary  for  plaintiff  in  discharge  of  his  duty  to  go  upon  said 
ladder,  and  that  while  going  tliereon  the  top  step  or  round 
gave  way,  or  pulled  out,  through  a  defect  in  the  same,  the 
jury  should  find  for  the  plaintiff,  if  they  believed  from  the 
evidence  that  the  plaintiff  had  no  notice  of  the  defect.  In 
reversing  the  case  for  the  giving  of  that  instruction  the  court 
said  :  "  That  instruction  makes  the  supposed  facts  therein 
stated  conclusive,  when  the  facts  stated  might  exist  and  yet 
the  defendant  be  free  from  negligence.  So  far  as  is  shown 
by  the  testimony,  the  car  in  question  was  in  good  order  in  all 
respects.  This  instruction  omits  an  important  element 
necessary  to  charge  the  company,  and  that  is  knowledge  on  the 
part  of  the  company  of  the  defect  in  the  ladder,  or  their  abil- 
ity to  acquire  this  knowledge*  by  the  exercise  of  the  highest 
degree  of  care  bestowed  upon  its  constrilction  and  condition. 
*  *  ♦  Actual  knowledge  of  the  defect  is  not  necessary, 
it  being  sufGcient  that  the  company  might  have  been  informed 
by  the  use  of  such  diligence  as  the  law  imposed  upon  it;  but 
when  it  did  not  know  and  could  not  have  informed  itself  of 
the  defect,  the  company  can  not  be  held  responsible." 

In  E.  St.  L.  P.  &P.  Co.  V.  Hightower,  92  111.  139,  the  above 
quoted  cases  are  followed,  and  it  is  said  that  witliout  proof 
that  knowledge  of  the  defect  in  the  pipe  which  in  that  case 
caused  the  injury  might  have  been  obtained  by  reasonable 
diligence,  there  could  be  no  recovery,  and  that  the  burden  was 
upon  the  plaintiff  to  make  such  proof.  As  illustrating  the 
same  rule  see  0.  &  A.  R  R  Co.  v.  Pritt,  14  111.  App.  346, 
and  C.  A  A.  R  R  Co.  v.  Stites,  20  111.  App.  648. 

Authorities  directly  in  point  are  not  wanting  in  other 
States.  In  Morrison  v.  The  Phillips,  etc.,  Cour.  Com.,  44 
Wis.  405,  the  injury  was  to  horses  that  were  being  trans- 
ported, and  was  caused  by  the  breaking  of  one  of  the  wheels 
under  a  freight  car,  but  it  was  not  shown  what  the  defect  or 
flaw  in  the  wheel  was;  that  trial  court  directed  a  verdict  for 
the  defendant  as  was  done  in  tliis  case,  and  the  Supreme 
Court   approving  such  action,  used  this  language:    ^' The 
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respondent's  liability  depending  nnon  the  carelessness  or  fanlt 
of  its  Hf^ents,  employes  or  managers  in  some  way,  and  appel- 
lant's right  of  recovery  de])cnding  nj)on  tlie  same  being 
clearly  shown  by  evidence,  and  it  being  his  duty  to  fumibh 
such  evidence,  it  certainly  was  incumbent  upon  him  to  show 
how  and  why  tlie  accident  occurred."  See  also  Ballon  v.  C, 
M.  it  St  P.  R.  R.  Co.,  54  Wis.  257,  for  a  discussion  of  a  kindred 
sulyect. 

In  T^idd  V.  N.  B.  R  R.  Co.,  119  Mass.  412.  the  trial  judge 
directed  a  verdict  for  the  defendant,  tliore  being  no  evidence 
that  there  was  any  negligence  in  procuring  the  switch  which 
it  was  alleged  caused  the  injury,  or  any  defect  in  the  switch 
which  could  have  been  discovered  upon  most  careful  inspec- 
tion, and  the  ruling  was  affirmed. 

In  Spicer  v.  So.  Boston  Iron  Co.,  138  Mass.  42f>,  the  rale 
finds  illustration  in  a  case  whore  it  was  held  the  plaintiff 
sliould  recover.  There  the  injury  occurred  by  reason  of  a 
defect  in  an  "S"  hook.  The  plaintiflf  proved  by  witnesses, 
liow  the  hook  looked  after  the  break,  and  showed  that  there 
was  a  visible  crack  or  flaw  in  the  hook,  above  the  flaw  at  the 
place  of  the  rupture,  and  the  court  held  tlie  evidence  tended 
to  show  that  a  careful  inspection  '  would  have  revealed  the 
weakness  of  the  hook,  and  therefore  there  was  evidence  of 
negligence  on  the  part  of  the  defendant  to  support  the  verdict. 
In  Duffy  V.  Upton,  113  Mass.  544,  the  action  was  to  recover 
for  an  injury  caused  to  an  em|>loye  by  the  breaking  of  a  der- 
rick with  which  he  was  at  work.  The  plaintiflf  proved  the 
injury  and  that  the  niacliine  gave  way,  and  the  court  directed 
a  verdict  for  the  defendant.  The  Supreme  Conrt  approved 
the  ruling,  saying:  "  It  is  not  sliown  to  have  been  caused  by 
imperfection  of  machinery  furnished  by  the  master  for  the 
servant's  use.  The  burden  is  on  the  plaintiff  to  show  negli- 
gence, and  this  is  not  one  of  the  cases  where  proof  of  the 
accident  is  prima  facie  evidence  of  negligence.  Tlie  accident 
might  have  happened  without  the  negligence  alleged  and  the 
means  of  knowledge  as  to  the  cause  of  the  injury  was  clearly 
within  the  plaintiff's  reach."  So  we  may  say  here,  it  was  clearly 
within  the  power  of  plaintiff  to  have   this  car  examined  by 
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some  person  after  the  accident,  and  thus  have  shown    what 
was  the  fault  or  defect 

Le  Banon  v.  E.  B.  Ferrj  Co.,  11  Allen,  312,  is  instructive 
for  the  distinction  between  cases  like  the  one  under  consider- 
ation and  cases  where  a  presumption  of  negligence  arises 
from  the  happening  of  the  accident.  The  plaintiff  asked  the 
conrt  to  rule  that,  having  proved  due  care  on  his  part  and  the 
occurrence  of  the  accident,  the  law  would  imply  negligence 
on  the  part  of  the  defendants  aud  cast  upon  them  tlie  burden 
of  proving  that  the  accident  happened  without  their  fault 
After  pointing-  out  that  the  rule  asked  by  the  plaintiff  was 
api)licable  in  such  eases,  as  where  trains,  under  the  exclusive 
management  of  the  company,  ran  off  the  track,  where  the 
same  evidence  which  proved  the  injury  done  also  proved  the 
defendants'  negligence  or  developed  circumstances  from  which 
it  must  be  presumed,  this  opinion  says :  '*TJpon  recurring  to  the 
facts  in  this  case,  it  appears  that  this  accident  might  have 
happened  without  negh'gence  on  the  part  of  the  defendants, 
and  that  the  means  of  knowledge  as  to  the  cause  of  injury 
were  equally  within  the  reach  of  both  parties.  The  court, 
therefore,  rightly  declined  to  give  the  insti-uction  asked  for 
on  this  point" 

A  case  directly  in  point  is  found  in  De  Graff  v.  N.  T.  C.  &. 
H.  R  R  R  Co.,  76  N.  Y.  125.  There  plaintiff  was  in  the 
emi)loy  of  defendant  as  brakeman  on  a  freight  train;  in  ap- 
plying a  brake  the  chain  broke  and  plaintiff  was  thrown  from 
the  car  and  injured.  Plaintiff  proved  that  a  chain  of  the  size 
of  the  one  in  question,  if  of  the  best  material,  would  bear  a 
strain  of  six  times  the  amount  of  power  that  could  be  applied 
by  plaintiff,  but  did  not  show  the  cause  of  the  fracture  or 
nature  of  the  defect  There  was  a  motion  for  a  non-suit,  which 
the  trial  court  denied,  and  the  case  was  reversed  for  that 
error.  The  opinion  of  Church,  C.  J.,  says:  "There  is  an 
entire  absence  of  evidence  as  to  the  nature  and  character  of 
the  defect,  or  the  cause  of  the  breaking.  We  may  imagine 
several  causes:  Jirst,  from  an  original  defect  in  the  iron;  or, 
8eoonf7,  in  its  manufacture;  or,  third,  by  reason  of  weakness 
and  ordinary  decay  by  use;  or,  fourth^  by  getting  misplaced 
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on  the  trip  on  which  tlio  accident  occiirrcd.  There  is  no 
evidence  that  ordinary  care  and  observation  would  liave  dit^ 
covered  all  or  either  of  these  defects  if  they  had  existed,  and 
they  (the  jury)  must  have  so  found,  as  they  could  not  have 
singled  out  a  defect  which  ordinary  care  would  have  dis- 
covered, because  the  particular  defect  was  entirely  unknown/' 
Again,  he  says:  "It  is  argued  that  the  jury  might  have 
found  negligence  from  the  fact  that  there  was  some  defect, 
but  negligence  is  not  to  be  presumed,  and  it  is  ap|>arent  that 
the  chain  might  have  become  weak  from  use,  without  being 
discoverable  from  an  ordinary  examination." 

The  opinion  is  long  and  the  case  well  reasoned,  and  it  is 
clearly  shown,  that  in  order  to  charge  the  employer,  when 
such  an  accident  happens,  it  must  be  shown  that  the  defect  is 
one  which  could  be  discovered  by  a  proper  insjiection,  even 
though,  from  the  nature  of  the  accident,  it  may  be  readily 
concluded  that  some  defect  did,  in  fact,  exist.  In  the  light  of 
these  authorities,  and  upon  general  principles  of  reason,  the 
majority  of  this  court  are  of  the  opinion  that  ]^laintiflf  wholly 
failed  to  prove  an  element  essential  to  his  right  to  recover 
and  tiiat  the  verdict  for  defendants  was  properly  directed,  and 
the  judgment  must  therefore  be  affirmed. 

Judgment  affirmed, 

Gary,  P.  J.,  dissenting.  The  appellant  concedes  that  un- 
less the  evidence  by  him  introduced,  with  all  the  inferences 
which  a  jury  could  justifiably  draw  from  it,  would  support  a 
verdict  in  his  favor,  the  action  of  the  court  was  not  erroneons. 
The  cases  supporting  that  view  of  the  law  are  cited  by  court 
and  counsel  in  0.  &  N.  W.  R.  R  Co.  v.  Snyder,  128  ]11.  655. 
The  question  upon  this  record  is  as  to  what  inference  a  jury 
could  justifiably  draw  from  the  evidence. 

Whether,  if  in  fact  the  brake  which  gave  way  was  de- 
fective, the  appellees  exercised  reasonable  care  when  sending 
the  appellant  to  work  npon  the  car,  in  assuming,  without  any 
inspection,  that  a  car  sent  by  a  railway  company  to  their 
quarry  for  use,  was  in  a  safe  condition,  was  a  question  of  fact 
for  a  jury.    Pa.  Co.  v.  Frana,  112  111.  398.    Now,  the  mere 
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fact  that  the  brake  gave  way  while  being  ueed  as  it  was  eon- 
strncted  to  be  used,  was  of  it&eU prima  J^dcie  evidence  tliat  it 
was  defective.  Kearney  v.  London,  etc.,  5  L.  R  Q.  B.  411, 
and  6  L.  K  Q.  B.  759.  There  a  brick  fell  oflE  a  wall  and  in- 
jured the  plaintiif,  which  was  held  to  afford,  prima  facie,  a 
presumption  that  the  proprietors  of  the  wall  had  not  used 
reasonable  care.  So  the  fall  of  a  building,  no  tempest  pre- 
vailing, and  there  being  no  external  violence,  is  wi^ihout  ex- 
planation, evidence  of  dcgligence  of  the  owner.  Mullen 
v.  St.  John,  57  N.  Y.  567.  "Buildings  properly  Qonstrncted 
do  not  fall  without  adequate  cause."  The  same  principle 
is  applied  where  a  locomotive  boiler  exploded  in  I.  0.  K. 
R.  Co.  V.  Phillips,  49  111.  234;  S.  C,  55  111.  194. 

But  it  is  supposed  that  as  the  particular  defect  in  the  brake 
which  caused  it  to  give  way  is  not  shown  by  the  evidence  in 
this  case,  it  can  not  be  presumed,  and  the  jury  wouJd  not  be 
at  liberty  to  infer  that  it  was  such  a  defect  that  it  might,  by 
the  use  of  ordinary  means  and  ordinary  care,  have  been 
ascertained;  and  therefore  omitting  to  inspect  the  brake,  when 
perhaps  nothing  would  have  been  discovei^ed  by  an  inspection, 
is  not  evidence  of  any  negligence,  as  a  consequence  of  which 
the  apf)ellee  was  injured;  and  DeGraff  v.  N.  Y.  C.  &  H.  R  R 
Co.,  76  N.  Y.  125,  is  cited.  That  case  does  not  go  that 
length.  The  plaintiff  was  a  brakeman  on  a  freight  train  from 
"West  Albany  to  Syracuse.  The  railroad  had  six  men  em- 
ployed at  West  Albany  to  inspect  freight  trains,  who  were  in 
the  habit  of  examining  the  brakes.  The  brake  had  been  suc- 
cessfully used  three  times  on  the  same  trip,  and  the  chain 
broke  at  the  fourth  attempt  to  use  it  From  evidence  of 
what  a  good  chain  ought  to  bear,  and  the  fact  that  it  broke, 
it  was  conceded  that  the  jury  might  find  that  it  was  defective, 
but  says  Judge  Church:  "I  have  been  unable  to  find  any 
evidence  that  this  chain  was  not  perfect  when  it  was  put  in, 
nor  that  proper  care  was  not  exercised  in  examination  by  the 
servants  of  the  company,  nor  what  was  the  cause  of  its  fail- 
ure, or  whether  such  cause  could  have  been  discovered  by  the 
usual  and  ordinary  means.  I  think  the  evidence  is  not  suffi- 
cient to  charge  the  defendant  with  a  knowledge  of  such  weak- 
ness, or  any  negligence  or  omission  to  examine." 
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Now  the  case  shows  that  the  railroad  had  in  its  service 
men,  whose  duty  it  was  to  examine;  if  they  neglected  their 
duty,  it  was,  under  the  law  of  New  York,  neglect  of  fellow- 
servants,  not  chargeable  by  the  servants  injured  upon  the 
master;  and  the  probability  that  the  defect  was  discoverable 
was  greatly  lessened  by  the  fact  that  the  brake  did  not  give 
way,  as  in  this  case,  at  tlie  first  attempt  to  use  it,  but  after 
being  three  times  successfully  used  on  that  trip. 

In  the  case  of  the  fallen  bnilditig  in  67  N.  Y.,  without 
evidence  of  any  specific  defect  in  it,  the  court  say:  "The 
mind  neccj^sarily  seeks  for  a  cause  for  the  fall.  That  is,  a]>- 
parently,  the  bad  condition  of  the  structure.  This  again  leads 
to  the  inference  of  negligence  which  the  defendant  should 
rebut."  The  proof  of  negligence  "  may  in  such  cases  as  the 
present  be  by  presumption." 

In  the  present  case  it  is  a  fair  presumption  that  inspection 
by  a  careful  and  competent  man  would  have  discovered  the 
defect  which  caused  the  brake  to  fail.  All  inspections  are 
based  upon  experience,  that  in  the  ordinary  course  of  things 
defects,  if  they  exist,  are  thereby  discovered.  The  contrary 
hypothesis  makes  the  use  of  machinery  a  matter  merely  of 
hick  and  chance.  In  effect  it  substitutes  the  fatalism  of  the 
Turk  for  the  precaution  of  Christian  nations. 

Verdicts  of  juries  are  properly  based  upon  probabilities ; 
certainty  in  a  great  proportion  of  human  affairs  is  not  attain- 
able. A  bare  preponderance  of  evidence  in  favor  of  the  nec- 
essary hypothesis  is  sufficient  to  warrant  a  verdict:  Miller  v. 
Balthasser,  78  111.  302;  and  as  the  last  quotation  says  evi- 
dence may  be  "  by  presumption,^'  I  therefore  think  the  court 
erred  in  taking  the  case  from  the  jury. 
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Village  of  Morgan  Park 
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Thomas  Gahan  and  Edward  Byrne. 
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1.  A  special  count  is  never  necessary  in  actions  for  money  had  and 
received. 

2.  An  advertisement  by  a  village  for  bids  for  work  on  a  loctil  improve- 
ment, to  be  paid  for  by  special  astseusment,  while  it  charges  the  bidders  with 
notice  of  the  ordinance  providing  for  the  improvement  in  question,  does  not 
affect  them  with  notice  of  a  subsequent  ordinance  providing  the  method  in 
which  the  special  assessment  ^hall  be  levied. 

8.    Where  an  ordinance  providing  for  a  local  ihiprovement  declare^  that 
t  it  shall  be  paid  for  by  special  assessment,  the  passage  of  a  subsequent  invalid 
ordinance  providing  that  the  assessment  shall  be  paid  in  ten  annual  install- 
ments, is  such  an  attempt  to  change  the  proposed  contract  as  will  justity  a 
bidder  in  refusing  to  execute  it. 

4.  The  statute  which  excludes  from  the  cognizance  of  the  Appellate  Court 
'*  cases. involving  the  validity  of  a  statu'e,**  does  not  take  away  its  juris- 
diction to  decide  whether  a  statute  has  been  repealed. 

5.  The  act  of  March  17,  1874,  which  provides  that  water  supply  pipes 
may  be  paid  for  by  assessments  in  annual  installments  not  e'kceeding  ten  in 
number,  and  bearing  interest  not  exceeding  ten  per  cent,  was  repealed  by 
implication  by  the  act  of  April  29.  1887,  which  provides  that  special  assess- 
ments for  any  local  improvement  m<iy  be  divided  into  five  annual  install- 
ments bearing  interest  at  six  per  cent. 

6.  The  principle  that  money  paid  with  full  knowledge  of  the  facts,  but 
under  a  mintake  of  law,  can  not  be  recovered,  does  not  apply  to  money  depos- 
ited as  security  without  any  intention  of  the  title  thereto  passing. 

[Opinion  filed  May  14,  1890.] 

Appeal  from  the  Superior  Court  of   Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Consider  H.  Willett  and  Fbedbbiok  S.  MoFFBrr, 
for  appellant. 

Messrs.  Mason  B.  Loomis  and  Albert  H.  Veedbr,  for 
appellees. 

Gary,  P.  J.  June  9,  1887,  the  Village  of  Morgan  Park 
passed  an  ordinance  providing  for  the  layiu^  of  water  supply 
pipes  on  several  streets  of  the  village,  the  second  section  of 
which  is,  "that  the  cost  and  expense  of  said  improvement 
shall  be  defrayed  by  a  special  assessment  to  be  made  in 
accordance  with  sections  eighteen  (18)  to  fifty-one  (51)  inclu- 
sive, in  article  nine  (9)  of  the  act,"  concerning  cities  and  vil- 
lages. 
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By  a  general  ordinance  of  the  villac^  passed  October  1, 
1887,  it  was  provided  that  all  contracts  (with  an  exception  not 
necessary  to  notice  here)  for  the  making  of  knj  pnblic 
improvements  to  be  ]>aid  for  in  whole  or  in  part  by  a  special 
assessment,  should  be  let  to  the  lowest  responsible  bidder; 
that  advertisements  ^for  bids  shonid  be  m  ide;  that  all  pro- 
posals, when  the  bid  was  over  $500  and  less  than  $5,000 
should  be  accompanied  by  a  deposit  of  not  less  than  five  per 
cent  of  such  bid,  and  when  such  bid  was  $5,000  or  over,  not 
less  than  two  per  cent  of  such  bid,  which  deposit  should  be 
forfeited  to  the  village  if  the  bidder  should  fail  to  execute 
a  contract  according  to  the  proposal;  and  that  where  the 
improvement  was  to  be  paid  for  by  special  assessment,  the 
contract  should  so  provide,  and  the  village  should  in  no  case 
be  liable  for  such  payment  except  from  such  special  assess- 
ment, and  that  the  contract  should  so  provide.  Sec.  49  of 
Art.  9,  before  referred  to,  provided  that  persons  taking  con- 
tracts from  cities  or  villages,  who  agree  to  be  paid  from  spe- 
cial assessments,  shall  have  no  claim  upon  the  city  or  village 
except  from  the  collection  of  such  assessments. 

The  village  advertised  for  proposals  for  the  contemplated 
improvement  to  be  received  up  to  8  o'clock  p.  m.,  of  the  7th 
day  of  January,  1888,  when  they  would  be  opened  at  the 
regular  place  of  meeting  of  the  board  of  trustees  by  the 
board.  By  a  proposal  dated  January  7, 1888,  the  appellees  bid 
for  the  work  by  the  lineal  foot,  and  though  it  does  not  appear 
how  much  the  total  would  be,  yet  they  deposited  $1,000, 
which  is  the  subject  of  this  suit. 

They  refused  to  enter  into  the  contract  their  proposal 
required;  demanded  of  the  village  a  return  of  the  money, 
which  demand  being  refused,  Jhe  appellees  brought  this  suit. 
The  declaration  contains  the  common  count  for  money  had 
and  received  almost  hidden  among  many  that  have  no  appli- 
cation to  the  case. 

The  appellant  objects  that  if  the  appellees  were  entitled  in 
any  event  to  recover,  the  declaration  should  be  special,  advis- 
ing them  of  the  ground  upon  which  the  appellees  claim  the 
money.     There  is  nothing  in  that  objection.     Ever  since  tlio 
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case  of  Moss  v.  Macferlan,  2  Burr,  1005,  was  decided,  it  has 
been  undisputed  authority  for  this  count  in  all  cases  where 
money  received  by  the  defendant  ought  to  be  ]mid  by  him  to 
the  plaintiff,  however  special  the  cii'camstances..  1  Chit.  PI. 
351. 

As  to  the  merits  on  the  facts  as  thus  far  stated,  the  appel- 
lees would  not  seem  to  have  much  of  a  case;  but  the  further 
facts  are  that  July  2,  1887,  the  village  passed  another  ordi- 
nance providing  that  the  portion  of  the  estimated  cost  of  the 
improvement  provided  for  by  the  ordinance  of  June  9,  1887, 
which  should  be  assessed  upon  property  specially  benefited, 
should  be  payable  in  ten  annual  installments,  all  of  which, 
except  tlie  first,  should  bear  interest  at  the  rate  of  six  per 
cent  per  annum.  This  the  village  assumed  to  do  under  ^*  An 
act  to  provide  for  the  laying  of  water  supply  pipes,  by  bonds 
and  special  assessment,  payable  in  installments,''  of  March  17, 
1874,  w^iich  did  authorize  cities  and  villages,  whenever  they 
should  provide  by  ordinance  for  the  laying  of  water  supply 
pipes  to  be  paid  for  by  special  assessment  to  ^^  provide  in  such 
ordinance,  or  by  an  ordinance  to  be  adopted  at  any  time  prior 
to  t;he  issnance  of  the  warrant  to  the  collector  for  collection 
of  such  assessment,"  that  such  assessment  should  be  so  pay- 
able in  installments. 

July  13,  1887,  the  County  Court  confirmed  the  assessment 
made  under  the  ordinance  of  June  9,  1887,  bnt  whether  a 
warrant  for  its  collection  was  issued,  the  record  does  not 
show. 

Jatmary  6,  1888,  being  the  day  before  the  proposal  of  the 
appellees,  the  village  presented  to  the  County  Court  a  peti- 
tion, asking  that  court  to  direct  the  issue  of  a  warrant  to  col- 
lect the  assessment  in  accordance  with  the  ordinance  of  July 
2,  1887.  No  action  of  the  County  Court  upon  this  petition 
is  shown  by  the  record,  nor  any  legislation  referred  to  by 
counsel,  under  which  that  court  could  have  acted  upon  that 
petition.  If,  however,  there  be  no  such  legislation,  the  worst 
consequence  of  presenting  the  petition  is  that  it  was  merely 
JuI)or  lost. 

The  record  does  not  show  any  notice  in  fact  to  the  appel- 
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loes  of  the  ordinance  of  Jnly  2,  18S7,  or  of  the  petition  of 
Jannary  6,  188S,  nor  is  tliere  any  presumption  of  law  that 
the  ap))el]ees  had  any  knowledge  of  either  the  ordinance 
or  petition  when  they  made  their  bid.  The  advertisement 
for  the  proposals  did  state  that  a  deposit  must  accompany  the 
bid  "subject  to  forfeiture,  as  provided  by  the  village  ordi- 
nances," that  '*  the  contracts  will  be  made  in  accordance  with 
the  village  ordinances  and  all  proposals  must  be  made  with  ref- 
erence thereto."  and  tliat  "payment  will  be  made  from  special 
assessment  monej-s  only."  And  it  referred  to  8|)ecitication3 
on  file  with  the  village  as  to  the  materials  to  bo  furnished  and 
the  work  to  be  done. 

Unquestionably,  by  the  advertisement,  a  bidder  was  put 
u{K)n  inquiry  of,  and,  therefore,  whs  charged  with  notice  of 
the  terms  of  the  ordinance  by  which  the  improvement  was 
authorized,  and  of  some  ordinance  or  ordinances  relating  to 
village  contracts  and  forfeiture  of  deposits.  Bat  when  such 
a  bidder  had  found  the  ordinance  of  June  9,  1887,  and  of 
October  1,  1887,  the  one  providing  for  this  improvement,  and 
the  other  covering  the  subject  of  contracts  with  the  village, 
there  was  nothing,  so  far  as  this  record  shows,  to  raise  a  sus- 
picion in  his  mind  tliat  there  could  be  anything  else  toatfect  his 
interest  as  such  bidder.  Now,  treating  the  question  as  prac- 
tical business  men  would  look  at  it,  the  statement  in  Sec- 
tion 2  of  the  ordinance  of  June  9,  1887,  that  the  costs  and 
expenses  of  the  improvement  should  be  defrayed  by  a  spe- 
cial assessment  to  be  made  in  accordance  with  Sections  18 
to  61  inclusive,  in  Article  9;  which  sections  cover  not  only 
the  making,  but  the  collection  of  such  8|iecial  assessment; 
was  a  representation  to  one  proposing  to  bid,  that  if  ho 
entered  into  a  contaact  with  the  village,  furnished  the  mate- 
rials and  did  the  work  which  thefii*st  section  of  the  ordinance 
of  June  9,  1SS7,  called  for,  the  village  would  pay  him  for  it 
as  soon  as  they  could  get  the  money  by  acting  under  Sec- 
tions 18  to  51  inclusive,  of  Article  9;  that  even  if  the  act 
of  March  17,  1874,  was  in  force,  the  village  would  not 
exercise  the  privilege  which  it  conferred.  If  the  appellees, 
before  making  their  bid,  had  had  notice  of  the  ordinance  of 
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July  2,  1887,  then  tho  ordinance  would  have  furnished  no 
*  excuse  for  not  complying  with  tlie  bid  they  made  with  that 
knowledge,  provided  the  ordinance  was  valid.  But  if  the 
ordinance  was  invalid,  then,  if  tlie  village,  by  the  ordinance 
and  the  petition  to  the  County  Court  in  pursuance  of  it, 
showed  its  intention  to  pursue  a  course  which  would  result  in 
8  failure  to  collect  the  assessment,  from  the  proceeds  of  which 
only  the  appellees  were  to  be  paid,  common  justice,  as  well  as 
the  law,  would  justify  their  refusal  to  proceed. 

What  reason  operated  upon  the  minds  of  the  appellees, 
inducing  their  refusal  to  cuter  into  a  contract  with  the  village, 
only  appears  from  the  testimony  of  one  of  them,  that  their 
attorney  told  tliem  that  the  assessment  was  not  in  accordance' 
with  the  law.  What  his  objections  to  it  were  does  not 
appear,  and  the  course  tlie  case  takes  here,  makes  it  unneces- 
sary to  consider  the  objections  now  urged  to  the  assessment 
as  originally  made  and  confirmed  by  the  County  Court.  For 
if  it  be  correct  to  say  that  the  original  ordinance  was  a  rep- 
resentation that  the  village  would  not  avail  itself  of  the  priv- 
ileges of  the  act  of  March  17,  1874,  and  that  there  being  no 
evidence  that  the  appellees,  before  making  their  bid,  had 
notice  that  the  village  did  not  intend  to  abide  by  that  repre- 
sentation, the  appellees  sliould,  therefore,  be  presumed  to  have 
made  their  bid  on  the  faith  of  that  representation;  then  if  the 
fact  appears  that  the  village  did  not  intend  to  adopt  the  meas- 
ures within  its  power  to  procure  the  means  of  paying  for  the 
materials  and  work,  and  which  measures  the  original  ordinance 
had  represented  that  they  would  adopt,  it  is  clear  that  the 
village  can  not  retain  money  received  by  it  under  a  represen- 
tation so  mnterial  to  the  interests  of  tho  appellees,  and  which 
the  village  had  voluntarily  falsilied. 

It  is  quite  a  different  thing  to  a  man  putting  his  capital  and 
labor  into  an  enterprise,  to  have  nine-tenths  of  his  compensa- 
tion put  into  annual  installments,  even  with  six  per  cent 
interest,  from  what  it  would  be  to  receive  the  whole  as  soon 
as  it  could  be  collected  by  proceeding  under  the  sections  of 
Article  9,  as  the  original  ordinance,  in  effect,  represented 
would  be  dune.     I^or  were  the  appellees  under  any  obligation 
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as  a  condition  precedent  to  reclaiming  their  money,  to  rcinon. 
strate  with  the  village  and  endeavor  to  induce  it  to  rctraco 
its  etepe  or  change  its  course. 

The  village  received  tlie  money  and  claims  a  forfeiture 
npon  a  specitic  state  of  facts.  If  not  entitled  to  a  forfeiture 
upon  those  facts,  it  must  restore  the  money,  and  wlicn  tho 
parties  are  in  et(Uu  quo,  they  niay  make  a  new  bargain  if  they 
can  agree. 

Forfeitures  are  not  favored  by  the  law.  A  party  insisting 
on  a  forfeiture  must  show  that  he  was  himself  ready,  able  and 
willing  to  perform  his  part  B<iker  v.  Bishop  Hill  Colony,  45 
111.  2G4;  Mix  v.  Beach,  46  III.  311. 

Although  this  view  of  the  case  makes  it  really  unnecessary 
to  decide  whether  the  act  of  March  17,  1874,  was  in  force  in 
18S7,  yet,  if  that  act  was  not  then  in  force,  but  had  been 
repealed,  the  attempt  by  the  village  to  proceed  under  it, 
makes  the  right  of  the  appellees  to  refuse  to  enter  into  tho 
contract  still  clearer. 

The  statute  defining  the  jurisdiction  of  this  court,  and 
excluding  therefrom  ^^  cases  involving  the  validity  of  a  stat- 
ute," does  not  take  away  the  jurisdiction  to  decide  whether  a 
statute  has  been  repealed.     Cairo  v.  Bross,  99  III.  521. 

Now  tlie  act  of  March  17,  1874,  had  relation  only  to  water 
supply  pif)es,  and  provided  for  payment  of  assessments  by 
annual  ine^tallmcnts,  not  exceeding  ten  in  number,  and  bearing 
interest  not  exceeding  ten  per  cent,  without  in  terms  fixing 
the  amount  of  tlie  several  installments,  whether  equal  or 
unequal.  By  an  act  entitled,  ^'An  act  to  amend  Article  9 
of  an  act  entitled  *  An  act  to  provide  for  the  incorporation  of 
cities  and  villages,'  approved  April  10,  1872,  in  force  Duly  1, 
1872,  by  adding  thereto  the  following  sections,"  approved  and 
in  force  by  an  emergency  clause  April  29,  1887,  it  was  pro- 
vided, by  language  too  long  to  quote  at  1engt}i,  thkt  any  s})e- 
cial  assessment  for  any  local  improvement  might  be  divided 
into  installments,  the  first  of  which  should  not  exceed  twenty- 
five  percent  of  the  whole  and  the  residue  should  be  divided 
into  four  equal  annual  installments  bearing  interest  at  six  per 
cent     The  intent  of  the  Legislature  is  evidept,  that  this 
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amendment  of  Article  9  ehonld  be  the  whole  law  npon  the 
snbject  to  which  it  relates.  The  principle  of  uniformity  as  to 
legislation,  taxation  and  legal  proceedings  has  in  this  State 
become  a  part  of  the  constitution. 

That  the  same  subject  should  be  governed  by  inconsistent 
regulations,  to  be  adx)pted  as  alternatives,  is  op])08ed  to  that 
principle ;  not  that  a  statute  is  to  be  held  invalid  on  that 
ground,  but  as  that  is  the  policy  of  the  State,  it  may  be  looked 
to  in  ascertaining  the  legislative  intention.  But  here  the  two 
statutes  are  not  only  inconsistent  with,  but  repugnant  to  each 
other. 

The  last  statute  requires  that  the  first  installment  shall  not 
exceed  twenty-five  per  cent  of  the  assessment;  that  tlie  residue 
shall  be  divided  into  four  equal  installments,  and  that  they 
shall  bear  interest  at  the  rate  of  six  per  cent. 

Whatever  may  be  said  of  the  first  and  last  of  these  require- 
ments, the  second  is  directly  op|X)6ed,  and  in  the  particular  in 
which  the  ordinance  of  July  2,  1887,  followed  the  act  of 
March  17,  1874,  to  the  provision  of  the  last  named  act,  that 
the  installments  might  be  any  number  not  exceeding  ten. 
Cairo  v.  Bross,  101  III.  475,  and  cases  there  cited  by  counsel 
for  Bross. 

So  the  Supreme  Court  has  recently  held,  in  Union  Tr.  Co. 
v.  Trumbull,  23  N.  E.  Rep.  3.55,  that  the  amendment  in  1887 
of  the  eighth  section  of  the  act  to  establish  Ap(>el1ate  Courts, 
by  which  amendment  these  courts  '^  have  jurisdiction  of  all 
matters  of  appeal  or  writs  of  eiTor  from  the  final  judgments, 
orders  or  decrees  on  any  of  the  County  Courts,"  repeals  Sec. 
122  of  theactof  1874,  concerning  appeals  from  County  Courts 
to  the  Circuit  Courts. 

The  principle  that  money  paid  with  full  knowledge  of  the 
facts,  but  under  a  mistake  as  to  the  law,  can  not  bo  a'ecovered, 
has  no  application  to  a  deposit  of  money  as  security,  the  title 
to  which  is  not  intended  to  pass.  If,  therefore,  the  api)ellees 
had  in  fact  had  notice  of  the  ordinance  of  July  2,  1887,  and 
the  petition  of  January  6,  1888,  the  result  would  not  be 
changed. 

The  judgment  must  be  aflirmed. 

Judgment  affirmed. 
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William  B.  Litch 

V. 

i»Lil2  Edward  S.  Clinch  et  al. 

Res  adjudicata— 5e/-<2^— Z)  fault— Decree— Afflrmaiive    ReUef— Mort- 
gages, 

1.  A  jadjTtnent  ajfain^t  a  defendant  by  defanlt  in  not  conclnRive  as  to 
his  ri^ht  to  recover  on  a  claim  pleaded  by  him  aft  a  »et-off. 

2.  In  order  to  establish  as  a  set-off  ih^.  plnintiff^s  liability  to  account  for 
property  of  the  defendant,  which  has  been  disposed  of  by  plaintiff,  it  most 
be  Rhown  that  the  property  was  of  some  value. 

8.  Where  a  defendant  in  partition  files  a  crom-bill  asking  to  have  a  deed 
friven  by  him  declared  a  satisfied  mortgage,  and  that  it  be  canceled,  and 
that  an  accounting  be  had  between  him  and  the  mortgagee,  the  court  may, 
if  it  finds  the  deed  to  be  an  unsatisfied  mortgage,  determine  the  amount 
due  thereon,  though  no  other  affirmative  relief  is  prayed  for  by  the  mort- 
g»igee. 

[Opinion  filed  May  28,  1890.] 

Appeal  from  tho  Circuit  Court  of  Og^e  County. 

Mr.  William  B.  Litch,  pro  se. 

Mr.  D.  D.  O'Brien,  for  heirs  and  executors  of  George  W. 
Piatt,  deceased. 

MoRAN,  J.  A  bill  was  filed  in  the  Circuit  Court  of  Ogle 
County  for  the  partition  of  certain  land  in  said  bill  described, 
and  to  said  bill  a})|>e11ant  and  appellees  were  made  defendants. 
After  answering  the  original  bill  appellant  tiled  his  cross-bill 
in  which  he  alleged  that  he  was  indebted  in  1873  to  Edward 
S.  Clinch  and  George  W.  Piatt  in  the  sum  of  $1,100,  to  secure 
which  indebtedness  he  gave  to  said  Clinch  on  September  3, 
1873,  a  quit-claim  deed  of  the  land  described  in  the  original 
bill,  together  with  a  house,  lot  and  office  in  Ballston  Spa, 
Kew  York;  that  on  said  day  Clinch  and  wife  conveyed  the 
land  described  in  the  original  bill  to  George  W.  Piatt,  and  in 
April,  1875,  conveyed  to  one  Nancy  Wilber  the  house,  lot 
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and  office  in  Ba-lston  Spa.  The  cross-bill  proceeds  to  allege 
that  appellant  had,  in  1872,  a  suit  pending  in  Boston  against 
one  Carnes,  for  legal  services  rendered  in  certain  proceedings 
in  reference  to  two  certain  lots  of  ground  in  New  York  City; 
that  Clinch,  acting  for  himself  and  for  Piatt,  induced  appel- 
lant to  abandon  said  suit  in  Boston  and  turn  over  certain 
papers  pertaining  thereto  to  him.  Clinch,  'to  be  used  in  a  liti- 
gation which  Piatt  had  then  pending  in  New  York  against 
Carnes,  said  Clinch  agreeing  for  himself  and  Piatt  to  pay  for 
said  papers,  and  appellant  claims  a  large  sum  of  money  to  be 
due  to  him  therefor.  The  cross-bill  further  alleges  that  in 
December,  1881,  appellant  was  sned  by  Piatt's  executors, 
Clinch  acting  as  attorney,  in  the  Marine  Court  of  New  York 
City  for  the  said  indebtedness,  and  that  he  drew  and  filed  an 
answer  in  said  Marine  Court  and  employed  one  Clute,  an 
attorney  of  New  York,  to  defend  said  suit  in  said  Marine 
Court.  That  in  February,  1882,  a  judgment  was  recovered 
in  sajd  suit  against  appellant  by  fraud  and  deception,  and  in 
favor  of  said  Piatt's  executors,  for  $1,500,  no  one  appearing 
for  him  in  said  suit  at  the  time  said  judgment  was  rendered; 
that  Clinch  and  said  Clute  fraudulently  and  corruptly  colluded 
and  conspired  in  getting  said  judgment,  and  designedly  misled 
appellant  as  to  the  time  said  suit  would  be  tried,  and  that 
appellant  did  not  know  there  was  such  a  judgment  against 
him  until  suit  was  brought  upon  the  same  against  him  in 
Ogle  county.  That  an  action  is  pending  against  him  in  said 
Ogle  Circuit  Court  on  said  judgment.  Prays  that  said  action 
be  fenjoined;  refers  to  the  exemplified  copy  of  the  record  of 
the  judgment  of  the  Marine  Court  of  the  City  of  New  York, 
all  of  which  is  to  be  considered  incorporated  in,  and  become 
a  part  of  the  said  cross-bill.  Prays  that  the  court  cancel  of 
record  said  quit-claim  deed  of  said  land  to  said  Clinch,  and 
cancel  the  quit-claim  deed  from  Clinch  and  wife  to  said  Piatt 
in  his  lifetime;  and  to  render  a  decree  against  Clinch  and  the 
representatives  of  said  Piatt,  and  in  favor  of  appellant  for  the 
balance  found  due  to  him  after  a  full  examination.     > 

This  cross-bill  was  answered  by  the  heirs  and  executors  of 
Piatt,  claiming  the  land  conveyed  in  the  deed  from  appellant 
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to  Clinch,  and  described  in  the  original  bill  in  full,  and  deny 
ing  thafc  appellant  had  anj  interest  therein;  denying  that  they 
owe  appellant  anything  whatever,  and  alleging  that  he  has  no 
defense  to  suit  at  law  upon  the  judgment,  and  denying  all 
fraud  in  obtaining  the  same.  On  the  hearing  the  court 
found  that  the  conveyance  of  September,  1873,  from  appel- 
lant to  Clinch,  of  land  described  in  the  the  original  bill,  and 
the  lot,  etc.,  in  Ballston  Spa,  was  by  way  of  security  for  appel- 
lant's indebtedness  to  Piatt,  and  that  said  Piatt's  executors  had 
but  a  mortgage  interest  in  said  land,  and  that  appellant  was  the 
owner  thereof,  subject  to  said  mortgage;  that  the  judgment 
in  the  Marine  Court  was  for  the  same  indebtedness  that  said 
land  was  conveyed  to  secure,  and  that  in  the  suit  in  said  Marine 
Court,  ap}>ellant  had  claimed  and  set  up  in  a  plea  of  8et-o£F, 
by  him  tiled  in  said  suit,  that  said  indebtedness  had  been  paid 
by  the  appropriation  of  the  Ballston  Spa  lot,  house  and  office, 
and  that  said  set-ofif  was  not  withdrawn,  and  the  said  matter 
was  therefore  res  adjudicata  by  the  judgment  of  said  Marine 
Court.  That  there  was  nothing  due  to  appellant  for  the  use 
of  the  Carnes  papers;  that  the  indebtedness  for  which  said 
Marine  judgment  was  obtained,  and  the  indebtedness  to 
secure  which  the  quit-claim  deed  of  the  land  in  the  original 
bill  described  was  given  to  Clinch,  is  one  and  the  same  in- 
debtedness, and  that  there  is  due  thereon,  interest  and  principal, 
the  sum  of  $1,982.35,  and  that  said  executors  of  George  W. 
Piatt,  deceased,  have  a  mortgage  lien  on  the  interest  of  ap- 
pellant in  the  land  described  in  the  original  bill,  and  it  was 
ordered  that  the  cross-bill  be  disinissed. 

From  this  decree  the  appeal  is  prosecuted  and  several 
errors  are  assigned. 

The  principal  question  in  the  case  relates  to  the  binding 
effect  of  the  judgment  of  the  Marine  Court  of  the  City  of 
New  York.  It  appears  from  the  exemplified  record  thereof, 
that  appellant  filed  in  that  suit  a  plea  setting  up  by  way  of 
counter-claim  or  set-off  against  the  indebtedness  on  the  notes 
on  which  he  was  sued,  a  claim  for  the  value  of  the  Ballston 
Spa  lot,  house  and  office,  which  Clinch  and  Piatt  liad  con- 
veyed to  Nancy  Wilber.     When  the  trial  came  on  appellant 
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was  not  present  to  support  hisconnter-elaini,  and  was  defanlted 
by  the  court,  and  judgment  rendered  against  him  for  the 
amount  due  on  the  notes  with  interest. 

The  rule  of  law  is  that  a  judgment  of  a  court  having 
jurisdiction  of  the  parties  and  the  subject-matter,  will  con- 
clusively bind  the  same  parties  and  tlieir  privies,  and  will  bar 
their  calling  in  question  in  any  subsequent  action,  the  matter 
of  claim  or  defense  which  were  or  could  have  been  litigated 
in  the  action  in  which  the  judgment  was  rendered.  Gray  v. 
Gillilan  ot  al.,  15  111.  453;  Harmon  v.  The  Auditor,  etc.,' 123 
111.  122. 

It  is  sometimes  a  question  of  nicety  to  determine  what 
specific  matters  must  be  held  to  be  concluded  by  the  former 
judgment.  Such  matters  of  defense  as  were  properly  involved, 
though  they  may  not  have  been  presented  by  the  pleadingjs, 
nor  in  fact  raised  or  discussed  on  the  trial,  will  be'  barred, 
because  snch  matters  the  defendant  is  bound  to  present.  But 
a  set-oflf  or  counter-claim,  the  defendant  is  at  liberty  to  present, 
or  to  withhold  and  make  the  basis  of  a  new  action,  and  the 
inquiry  here  presented  is  whether,  where  a  plea  of  set-off  is 
filed  and  is  not  withdrawn,  and  the  record  shows  that  no  evidence 
was  oflFered  in  support  of  it,  the  judgment  will  bar  a  subsequent 
claim  for  the  matter  set  up  in  the  plea.  We  do  not  regard 
this  question  as  settled  by  any  of  the  cases  in  which  the  doc- 
trine of  res  judicata  has  been  considered  by  our  Supreme 
Cclurt,  nor  do  we  find  what  we  regard  as  direct  authority  on 
the  point  in  any  of  the  decided  cases.  In  Eastmure  v.  Laws,  7 
Scott's  R.,  461,  it  was  held  that  a  set-oflf  not  withdrawn  became 
res  judicata  after  the  verdict  and  judgment  had  passed,  though 
no  evidence  was.  given  in  support  of  the  plea.  There  the 
record  which  was  relied  on  as  conclusive,  showed  nothing,  one 
way  or  the  other,  as  to  whether  evidence  was  introduced  in 
support  of  the  plea  of  set-oflF,  but  it  was  set  up  in  a  replica- 
tion filed  to  the  plea  of  res  judicata^  that  no  evidence  was 
offered  to  tlie  jury  in  support  of  the  set-oflf,  and  the  court 
hold  the  replication  bad. 

The  reasoning  of  the  different  judges  would  seem  to  sup- 
port the  conclusion  that  if  the  set-off   is   not  withdrawn,  tlie 
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judgment  will  be  conclusive  u]3on  it,  whether  it  was  supported 
by  evidence  or  not.  We  think,  however,  a  distinction  may 
be  fairly  taken  between  tliat  case  and  this  on  the  point  that 
the  record  in  this  case  shows  affirmatively  that  no  evidence 
was  offered  on  the  counter-claim  or  set-oflE.  Tliough  the  plea 
may  be  on  file,  the  matter  can  not  be  said  to  have  been  sub- 
mitted to  the  court  wl)ere  no  evidence  was  offered  under  it, 
and  the  record  shows  no  judgment  uix)n  it,  but  in  effect  that 
it  was  not  tried  or  submitted.  We  are  inclined  to  the  opinion 
that  the  record  of  the  Marine  Court  shows  no  such  det^rniina- 
tion  of  the  matter  in  relation  to  the  Ballston  Spa  house  and 
lot,  as  precluded  appellant  from  inquiring  into  that  matter  in 
this  suit.     Burwell  v.  Knight,  51  Barb.  267. 

But  this  conclusion  will  not  authorize  the  reversal  of  this 
decree.  It  appeal's  from  the  evidence  of  Clinch  that  nothing 
was  obtained  by  the  conveyance  of  said  lot,  and  appellant 
wholly  failed  to  show  by  any  competent  evidence  that  it  was 
of  any  value.  Appellant  was  not  a  competent  witness  to 
prove  that  fact.  The  parties  adverse  to  him  in  this  issue  were 
defending  as  the  heirs  and  executors  of  Piatt,  deceased. 
Therefore,  though  tlie  court  may  have  been  wrong  in  hold- 
ing that  tlie  question  of  accounting  for  the  value  of  the  Balls- 
ton  Spa  lot  was  reM  jxidicata^  yet  the  decree  is  right;  for  while 
appellant  set  up  said  matter  in  his  cross-bill  and  claimed  an 
account  thereof,  alleging  the  value  to  be  $1,500,  he  failed  to 
introduce  legal  evidence  to  support  such  allegation,  and  the 
court  could  not  do  otherwise  than  reject  the  claim. 

Appellant  contends  that  the  court  granted  to  appellees 
affirmative  relief  without  any  pleading  on  their  part  justify- 
ing it,  in  that  the  court  found  that  they  were  entitled  to  the 
sum  decreed  to  be  due  them  on  the  mortgage. 

This  contention  can  not  bo  sustained.  Appellant  in  his 
ci'06&-bill  set  out  the  quit-claim  deed  to  Clinch  and  the  defeas- 
ance from  him,  constituting  the  transaction  a  mortgage,  and 
alleged  that  said  mortgage  was  satisfied,  and  nothing  duo  to 
appellee  thereon,  but  that  on  the  contrary  they  were  indebted 
to  him,  and  asked  the  court  to  cancel  the  said  mortgage. 
Appellees  answered   the  cross-bill  denying  these  allegations* 
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Upon  snch  pleadings  it  was,  in  this  partition  suit,  the  duty  of 
tlie  court  to  determine  whether  said  transaction  was  a  mort- 
gage, and  whether  as  it  stood  it  was  to  be  removed  or  canceled 
as  a  cloud  on  appellant's  interest  in  the  land,  and  appel- 
lant expressly  prays  that  his  indebtedness  against  the  Piatt 
estate  and  Clinch,  and  their  indebtedness  against  him,  should 
be  inquired  into,  and  a  proper  decree  rendered  in  favor  of  the 
proper  person  or  persons. 

Appellant's  contention  that  there  wa&  fraud  and  collusion 
in  obtaining  the  judgment  in  the  Marine  Court  against  him, 
is  not  supported  by  the  proof  which  he  introduced,  and  there 
was  no  competent  evidence  to  sustain  his  claim  for  the  value 
of  the  papers  in  the  Crane  suit. 

On  the  whole  record,  we  think  the  decree  of  the  Circuit 
Court  supported  by  the  evidence  and  free  from  material 
error^  and  the  same  will^herefore  be  affirmed. 

Decree  affirmed. 


Commercial  Union  Assurance  Company 

V. 

Ariana  E.  Scammon,  Administratrix. 

stipulation — Judgment — Waiver — Practice. 

1.  Under  a  stipulation  to  the  effect  that  several  canes  shall  be  tried  by 
the  court  without  a  jury,  and  that  ail  cases  after  the  first  one  tried  shall 
abide  the  event  of  that  case,  both  in  the  Circuit  Court  and  on  appeal,  judg- 
ment should  be  rendered  in  all  the  cases  according  to  the  final  decision  in 
said  first  case. 

2.  After  being  refused  judgment  on  one  ground,  taking  it  on  another 
ground  is  no  waiver  of  the  party's  right  to  judgment  on  the  ground  on 
which  it  was  refused. 

[Opinion  filed  May  28, 1890.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
SiCHARD  W.  Clifford,  Judge,  presiding. 
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Mr.  IIenby  G.  Miller,  for  appellant 

Messrs.  Charles  F.  White  and  Martin  L.  Wheeler,  for 
appellee. 

Gary,  P.  J.  This  is  one  of  the  many  cases  mentioned  in 
the  title  of  the  stipulation  copied  in  Niagara  Fire  Insurance 
Company  y.  Scammon,  35  III.  App.  582.  All  the  questions 
in  it,  except  the  effect  of  that  stipulation  and  the  mciisure  of 
damages,  have  been  decided  by  the  former  decisions  of  this 
court  and  the  Supreme  Court  cited  in  the  Niagara  case. 

In  the  latter  case  the  stipulation  construed  was  a  short  par- 
agraph annexed  to  the  longer  stipulation  affecting  this  case. 
By  reference  to  the  Niagara  case  it  will  be  seen  that  the  par- 
ties agreed  that  all  the  cases  should  be  tried  by  the  court 
without  a  jury;  that  certain  evidef^i3  should  be  used:  that 
either  party  might  offer  additional  testimony;  that  the  first 
case  tried  should  be  No.  17;  and  "  that  the  succeeding  cases 
shall  abide  the  event  of  said  case,  both  in  the  Circuit  Court? 
and  on  appeal  to  the  Appellate  Court  and  Supreme  Court 
if  any  appeal  be  taken  by  either  party." 

As  the  stipulation  contemplated  the  trial  of  but  one  casci 
the  event  of  which  the  other  cases  were  to  abide,  it  is  clear 
that  the  terms  of  it  relating  to  the  evidence  to  be  used  or 
offered,  had  reference  only  to  the  trial  of  that  one  case. 
Whether  that  was  well  or  ill  tried,  by  either  party,  the  result 
as  to  the  other  cases  would  be  the  same.  Whether  one  or 
all  of  the  series  of  courts  through  which  that  case  might  go 
decided  correctly  or  blundered,  the  other  cases  were  to  "abide 
the  event "  of  that  one. 

It  was  a  disinterested  stipulation  on  the  part  of  the  attorneys. 
It  diminished  their  labors,  and  their  right  to  consequent  com- 
pensation. It  is  not  an  unreasonable  conjecture  that  when 
the  first  case  had  gone  in  favor  of  the  insurance  company  in 
the  Circuit  Court,  the  several  companies  felicitated  themselves 
and  congratulated  each  other,  that  they  were  probably  freed 
from  the  perils  of  a  jury  trial  in  an  insurance  case.  What  was 
meant   by  the  words  "  abide  the  event? "     Certaiuly  not  that 
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the  same  order  of  proceedings  should  be  taken,  step  by  step, 
in  the  succeeding  cases  as  in  the  first.  The  parties  had  in 
view  no  such  parrot-h'ke  repetition  of  forms  without  mean- 
ing, if  the  end  was  predestined.  They  meant  the  final  out* 
come  and  the  end  of  the  litigation;'  that  the  side  finally 
successful  in  the  first  case,  should  be  successful  in  all. 

Two  reasons  are  now  urged  against  giving  this  effect  to  the 
stipulation.  Tlic  first  reason  was  considered  and  held  insuffi- 
cient in  the  Niagara  case,  namely,  that  Judge  Clifford,  in  refus- 
ing to  enforce  the  stipulation,  followed  the  decision  of  Judge 
Grinnell,  when  the  plaintiff  below  moved  before  him  for 
judgment  upon  the  stipulation. 

It  is  now  said  that  the  then  plaintiff  should,  if  he  chose  to 
insist  upon  a  judgment  upon  the  stipulation,  have  excepted  to 
the  ruling  of  Judge  Grinnell  and  saved  the  question  by  a  bill 
of  exceptions.  That  ruling  was  merely  interlocutory.  It 
could  be  reviewed  only  if  at  that  time  there  had  been  a  final 
judgment  for  the  company.  The  case  being  postponed,  when 
it  came  on  again  for  final  disposition,  the  plaintiff  must  pre- 
sent anew  the  grounds  upon  which  he  claimed  judgment. 
Without  such  action  on  his  part,  an  exception  to  the  ruling  of 
Judge  Grinnell  would  have  availed  him  nothing.  Shedd  v. 
Dalzell,  30  111.  App.  356. 

When  the  court  denied  him  judgment  upon  one  ground, 
taking  it  upon  another  was  no  waiver  of  his  right,  if  right  he 
had  to  it  upon  the  first  ground,  nor  if  he  ought  to  have  had 
the  judgment  upon  the  first  gi'ound,  would  errors,  if  any  there 
were  in  the  proceeding  by  which  he  obtained  judgment,  be  any 
cause  for  the  reversal  of  a  judgment  Ihat  he  was  entitled  to 
without  going  through  those  proceedings. 

But,  say  the  appellants,  the  stipulation  had  fulfilled  its  pur- 
pose and  was  functus  officio.  The  facts  upon  which  they  take 
this  position  are,  that  this  stipulation  was  made  at  the  April 
term,  1886.  At  that  term  the  Circuit  Court  entered  judgment 
in  favor  of  the  company  in  No.  17.  May  3,  1886,  this  case 
was  submitted  to  the  court  for  trial  without  a  jury,  and  the 
parties  consented  to  judgment  for  the  defendant  as  in  No. 
17,  upon  condition  that  if  the  judgment  in  No.  17  should  be 
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reverBed  by  this  court,  or  the  Sapreme  Court,  then  the  judg- 
ment in  this  case  should,  on  the  application  of  the  plaintiff,  be 
vacated,  and  the  case  thereafter  stand  '  in  all  respects  for  a 
trial  or  proceeding  in  the  same  way  and  condition  as  if  no 
judgment  had  been  entered.  How  would  the  case  have  stood  if 
that  judgment  had  not  been  entered  ?  The  answer  is,  to  abide 
the  event  of  No.  17  here  and  in  the  Supreme  Court.  This 
court  reversed  the  judgment  in  No.  17  and  rendered  a  final 
judgment  that  Scammon  should  have  and  recover  of  the  com- 
pany $8,910  and  ctsts.  That  judgment  the  Supreme  Court 
affirmed.     See  20  111.  App.  500;  125  111.  601;  126  III.  355. 

November  15,  1888,  was  the  date  of  the  affirmance  by  the 
Supreme  Court,  and  March  2,  1889,  the  Circuit  Court  vacated 
the  judgment  of  May  3,  1886,  in  this  case,  and  reinstated 
the  case  upon  the  docket.  So  far  the  acts  of  the  parties  had 
been  consistent  with,  and  ought  to  be  understood  as  being  in 
})erformance  of  this  stipulation.  If  on  appeal  the  judgment 
of  the  Circuit  Court  in  No.  17  had  been  affirmed,  there  would 
have  been  an  end  of  the  litigation. 

The  recitals  in  the  judgment  of  May  3,  1886,  of  the  reasons 
for  entering  it,  and  the  condition  upon  which  it  should  be 
vacated,  did  not  rescind  the  stipulation,  but  were  manifestly 
€T.  ahiindanti  cautela  to  avoid  any  question  as  to  the  power  of 
the  court  to  vacate,  at  some  future  term,  the  judgment  tlien 
entered. 

As  the  loss  exceeded  all  the  insurance  that  Scammon  had 
upon  the  property,  and  as  upon  all  of  the  questions  as  to 
change  of  title,  the  insurance  by  Babcock,  the  delay  in  the  proofs 
of  loss,  the  former  decisions  of  this  court  and  of  the  Supreme 
Court  herein  referred  to,  settle  the  right  of  the  appellee  to 
recover,  the  affirmance  of  the  judgment  in  this  case  may  be 
based  upon  the  stipulation  (C.  &  N.  W.  Ey.  v.  Hintz,  23  N. 
E,  R.  1032)  without  reference  to  those  decisions,  or  upon 
those  decisions  without  reference  to  tlie  stipulation. 

Judgment  affirmed. 


INDEX. 


ACCOUNT. 

1 .  Whaf  ever  ground  the  party  who  is  called  upon  to  account  has, 
upon  which  to  resist  the  taking  of  such  account,  should  be  pleaded 
before  the  court  under  Sec.  6  of  the  act  relating  to  actions  of  account, 
and  upon  an  iraue  formed  on  such  a  plea,  he  is  entitled  to  a  trial  by 
jury.     Garrity  v.  Hamburger  Co,,  809 

2.  Where  a  party  has  consented  to  the  taking  of  an  account  he  can 
not  object  to  the  auditor's  examination  of  witnesses,  bookf  and  th^  liko, 
and  inquiries  made  in  order  to  ascertain  the  stale  of  accounts  between 
the  partieH  involved.    Id.,  809 

8.  In  an  action  involving  .the  settlement  of  accounts,  this  court 
holds,  that  the  result  arrived  at  was  in  accordance  with  the  respective 
rights  of  the  parties  to  the  controversy;  that  the  irregularities  in  the 
proceedings  were  consented  to  by  defendant,  and  that  the  judgment 
against  him  must  be  allowed  to  stand.    Id.i  809 

ACTIONS. 

1.  The  release  of  one  of  two  wrongdoers,  or  the  receiving  of  satiK- 
faction  from  one  of  them,  is  a  release  or  satisfaction  as  to  both. 
Vigeant  v.  Scully,  44 

2.  A  party  injured  by  the  joint  wrong  of  several  persons  may  elect 
to  treat  it  as  the  separate  act  of  each,  but  there  can  be  but  one  satisfac- 
tion therefor.     Id,,  44 

3.  Upon  appeal  from  the  judgment  of  a  justice,  the  nature  of  the 
action  is  determined  in  the  court  to  which  the  appeal  is  taken,  by  the 
evidence  introduced  at  the  trial,  without  any  reference  to  what  it  m»y 
have  been  called  in  the  justice  court.    Steele  v.  Ilill^  211 

4.  If  such  case  is  tort,  the  amount  oF  damages  that  may  be  recovered 
is  limited  to  the  amount  of  a  justice's  jurisdiction,  and  whatever  the 
proof,  the  judgment  must  not  exceed  that  amount.     Id,,  211 

5.  In  an  action  brought  to  recover  the  value  of  certain  articles 
claimed  by  the  plaintiff  to  have  been  stored  with  defendant,  she  alleg- 
ing his  refusal  to  deliver  the  same  to  her,  this  court  declines,  the  evi- 
dence being  conflicting,  to  interfere  with  the  verdict  in  her  behalf. 
Id.,  .     211 

ADMINISTRATION. 

1.  This  court  declines  to  interfere  with  a  decree  dismissing  a  biil 
filed  to  set  aside  the  probate  of  a  will  fifteen  years  after  the  same 
occurred.      Wheeler  v.  Wheeler^  123 

2.  Upon  a  claim  filed  against  the  estate  of  a  deceased  person,  the 
eame  being  based  upon  services  rendered  parents  of  the  deceased  at  his 

(663) 
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requeAt,  and  upon  his  promise  to  pay  therefor,  this  court  holds  that  (be 
statute  of  limitations  did  not  apply  to  such  portion  of  said  claim  as 
accrued  more  than  five  ypars  before  the  filing  thereof,  for  the  reason 
that  the  evidence  shows  tb:it  it  was  the  intention  of  the  parties  tbit 
deceased  should  be  the  depositary  of  the  eornings  of  the  claimant,  and 
that  calls  for  payment  were  to  be  made  to  suit  her  convenience,  and 
declines  to  interfere  with  the  judgment  in  her  behalf.  Waldron  v. 
Alexander,  319 

3.  This  court  declines  to  interfere  with  a  judgment  for  the  plaintiff, 
upon  a  claim  filed  against  the  estate  of  a  deceased  person,  the  same 
being  based  upon  services  rendered  in  the  care  of  a  third  person  at  the 
]atter*s  request,  and  upon  his  promise  to  pay  therefor.  Waldron  v. 
Alexander,  328 

4.  As  a  general  rule,  an  administrator  takes  no  estate,  title  or  inter- 
est in  the  real  estate  of  his  intestate,  and  the  Probate  Court  c:in 
authorizie  him  to  sell  it  only  by  pursuing  the  statute  governing  sur-h 
cases.     Young  v.  The  People,  363 

5.  The  sureties  upon  an  administrator's  bond  are  not  liable  for 
moneys  coming  to  his  hand  through  an  erroneous  order  of  the  Probata 
Court,  he  having  no  right  as  administrator  to  receive  or  retain  the 
same.    Id.,  363 

AGENCY— See  Attachment,  7,  8,  9,  IL 

1.  A  bill  of  interpleader  requiring  two  real  estate  agents  to  inter- 
plead as  to  which  of  them  shall  have  certain  commissions  due  upon  the 
sale  of  a  piece  of  land,  each  claiming  to  have  made  the  sale,  will  not 
lie;  the  defense  must  be  at  law.     Sacksell  v.  Farrar,  277 

2.  The  fact  that  a  contract  made  by  an  ag^nt  without  authority,  has 
been  performed  by  the  other  party,  can  not,  of  itself,  render  the  con- 
tract binding  on  the  person  for  whom  the  agent  assumed  to  act  Koch 
V.  NaVl  Building  AsR'n,  465 

3.  In  an  action  brous^ht  to  recover  commissions  alleged  to  have  been 
earned  in  making  a  sale  of  certain  real  estate  in  pursuance  of  authority 
in  writing,  this  court  declines,  in  view  of  the  evidence,  to  interfere 
with  the  judgment  for  the  defendant.    Farrar  v.  Brodt,  617 

AMENDMENT. 

1.  The  objection  that  a  suit  was  brought  by  the  wrong  parly  may  be 
removed  by  amendment  in  the  trial  court  Madderom  y.  Heath  tt- 
Milligan  Mfg.  Co.,  588 

APPEAL  AND  ERROR— See  Actions,  3;  Creditor's  Bill,  1;  Crimixat, 
Law.  2;  Insolvency,  5;  Instructions,  1;  Master  and  Skuvant,  7; 
Practice. 

1.  This  court  holds  as  erroneous  an  order  dismissing  an  appeal  from 
a  jufitice  court  for  the  re<i8on  that  an  order  entered  at  the  same  term 
the  justice's  transcript  was  filed  in  the  trial  court,  upon  appellants,  to 
file  an  atfidavit  of  merits,  was  not  complied  with.    Jensen  v.  Fricke, 

23 

2.  A  harmless  error  is  no  cause  for  reversal.  Butler  Paper  Co.  v. 
Began  Printing  Co.,  152 
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3.  Where  counsel  has  obt:iined  the  ruling  of  the  court  that  proof 
sought  to  be  introduced  is  incompetent,  and  has  saved  his  exception, 
he  need  not  press  the  question  further  in  order  to  preserve  the  error. 
Maekin  v.  Ely  the,  '  216 

4.  The  remedy  for  the  correction  of  any  error  in  a  final  order  of  the 
Probate  Court  is  by  appeal.    Blair  v.  Sennott,  368 

5.  The  fact  that  an  appeal  bond  is  given  by  only  one  of  two  joint 
appellants,  though  cause  for  dismissal  of  the  appeal,  will  not  prevent 
the  court  from  considering  the  errors  assigned  where  there  is  no  motion 
to  dismiss.     Frank 'v,  Thothaa,  547 

6.  Where  an  appeal  is  taken  by  filing  the  bond  with  the  clerk  of 
the  court  appealed  to,  the  appellee  must  be  suuimoned,  or  appear,  or 
two  nihils  be  returned  before  the  court  can  proceed,  and  if  one  of  two 
or  more  defendants,  against  whom  judgment  has  been  entered,  appeals, 
there  must  be  summons  to  those  not  appearing,  and  without  a  trans- 
script  on  file  the  court  can  not  proceed.     Norton  v.  Cogg swell ,         566 

7.  This  court  declines  to  consider  the  appeal  in  the  case  presented, 
there  being  no  assignment  of  errors.     Waixel  v.  Harrison,  571 

8.  On  appeal  from  the  judgment  of  a  justice,  the  defendant  is  not 
required  to  file  an  affidavit  of  merits  in  the  higher  court  until  the  cau^ 
is  reached  for  trial.     Reedy  v.  Cisler,  572 

9.  The  statute  makes  no  distinction  in  this  respect  between  an 
appeal  perfected  by  entering  into  bond  before  the  clerk  of  the  Circuit 
or  Superior  Courts,  and  one  where  the  bond  is- approved  by  the  justice. 
Id..  bTZ 

10.  Error  can  not  be  a<«signed  on  matter  on  which  the  trial  court  has 
not  ruled,  and  to  which  that  court^s  attention  has  not  been  called. 
Alley  V.  Limhert,  592 

ASSAULT— See  Damagrs,  1 ;  Trkbpass,  4. 

1.  The  mere  snatching  of  a  paper  from  another  amounts  to  a  tech- 
nical assault,  and,  though  no  injury  follows,  will  justify  the  recovery 
of  damages.    Dyk  v.  De  Young,  138 

2.  A  person  entitled  to  an  article  withheld  by  another,  should 
request  its  return  before  attempting  to  take  it  by  force.     Id.,  138 

3.  In  an  action  brought  by  a  married  woman  for  the  recovery  of 
damages  for  injuries  occasioned  by  an  assault,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  the  verdict  in  her  behalf.    Id,, 

138 
ASSESSMENTS. 

1.  The  act  of  March  17,  1874,  which  provides  that  water  supply 
pipes  may  be  paid  for  by  asseasments  in  annual  installments  not  exceed- 
ing ten  in  number,  and  bearing  interest  not  excepding  ten  per  cent, 
was  repealed  by  implication  by  the  act  of  April  29,  1887,  which  pro- 
vides that  special  assessments  for  any  local  improvement  may  be  divided 
into  five  annual  installments  bearing  interest  at  six  per  cent.  Village 
of  Morgan  Park  v.  Gahan,  646 

ATTACHMENT— See  Insolvknot.  1;  Jurisdiction,  3. 

1.     It  is  the  rule  in  New  York  that  an  assignee  by  operation  of  law 
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can  not  supersede  an  attachment  lien  acquired  by  a  creditor  of  an  insolv- 
ent, although  the  arai^rnment  was  made  before  the  lien  was  acquired, 
the  creditor  and  insolvent  both  being  residents  of  the  State.  U.  S. 
Express  Co.  v.  Smith,  90 

2.  This  court  declines  to  interfere  with  the  jodfl^ment  of  the  trial 
court  wherein  it  finds  that  certain  goods,  when  attached,  were  rightfully 
in  the  possession  of  another  under  a  bill  of  sale.    Ditto  v.  Sharpe,   l':*2 

3.  Upon  attachment  proceedings  bised  upon  a  debt  not  due  when 
the  suit  was  commenced,  (his  court,  in  view  of  the  evidence,  declines 
to  interfere  with  the  judgment  for  the  defendant.  Butler  Paper  Co. 
V.  Regan  Printing  Co.,  152 

4.  This  court  holds  as  proper,  the  employment  of  certain  solicitors 
in  chancery  proceedings  involving  the  parties  to  the  case  presented. 
Id.,  152 

5.  A  voluntary  assignment  with  preferences,  made  in  another  State 
by  a  resident  thereof,  is  not  operative  to  convey  the  title  to  property 
in  Illinois,  as  against  creditors  of  the  assignor  residing  in  this  State 
who  are  seeking  by  attachment  in  the  courts  here  to  subject  such  prop- 
erty to  payment  of  their  debts.     Henderson  dt  Co.  v.  Schaas,  155 

6.  In  the  case  presented,  this  court  holds  that  the  presentation  of 
plaintiff's  claim  to  defendant's  assignee  in  Montana  and  the  receipt  of 
a  dividend  thereon,  did  not  estop  them  from  prosecuting  an  attach- 
ment suit  instituted  in  this  State,  and  that  the  judgment  against  them 
can  not  stand.    Id.,  155 

7.  The  mere  fact  that  a  person  is  acting  as  tfie  agent  of  another  in 
the  collection  of  a  debt,  does  not  render  the,  latter  liable  for  his  mali- 
ciously suing  out  an  attachment.     Oberne  v.  (yDonnell,  180 

8.  The  agent  in  such  case  is  alone  liable  unless  it  can  be  shown  that 
the  principal  in  some  manner  aided,  abetted,  advised  or  consented  to, 
or  adopted  or  ratified  such  act.     Id.,  180 

9.  While  a  principal  may  render  himself  liable  for  tlie  tort  of  his 
agent  by  receiving  and  appropriating  the  fruits  thereof,  in  order  that 
Buch  appropriation  shall  amount  to  a  ratification  so  as  to  charge  the 
principal,  it  is  indispensable  that  he  shall  be  shown  to  have  had  full 
knowledge  of  all  the  material  facts  and  circumstances  of  the  tort.    Id., 

180 

10.  In  an  action  brought  to  recover  damages  for  the  malicious  suing 
out  of,  and  levying  an  attachment  on  the  property  of  the  plaintiff,  this 
court  holds,  that  in  view  of  the  giving  of  erroneous  instructions  touch- 
ing the  rule  of  liability  of  principiils  for  the  torts  of  their  agents,  the 
judgment  in  her  behalf  can  not  stand.     Id.,  180 

11.  In  attachment  proceedings  involving  a  car  load  of  flizseed,  a  third 
person  claiming  title  thereto,  it  being  shown  that  contracts  had  been 
entered  into  between  him  and  the  defendant  touching  advancements 
upon  consignments,  this  comrt  holds  that  the  action  in  the  premires  of 
the  bink  named,  was  simply  as  agent  for  the  intervenor,  its  president, 
whose  private  means  were  alone  involved;  that  the  cancellation  of  the 
draft  referred  to,  by  charging  the  same  to  defendant,  cut  no  figure,  as 
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under  one  of  the  contracts  previously  entered  into,  the  seed  was  the 
property  of  the  intervenor  while  he  remained  in  possession  thereof,  and 
until  advances  were  paid;  that  the  drawing  of  the  draft  was  merely  a 
method  of  carryin^jf  out  such  contract;  and  declines  to  int«r(ere  with 
the  judgment  in  his  behalf.     Bumsey  v.  Nieksrson,  188 

12.  The  requirements  of  the  statute  concerning  attachments  that 
notice  to  a  defendant  upon  whom  personal  service  can  not  be  had, 
shall  be  published  in  a  newspaper,  and  a  copy  thereof  mailed  to  him, 
are  jurindictionai,  and  the  record  mu^t  affirmatively  show  jurisdiction 
where  it  is  based  upon  publication,  or  it  is  void  collaterally.  Mailing 
in  such  cases  is  as  indispensable  as  the  publication.  Baldwin  v.  Fer- 
guson, 393 

13.  An  affidavit  setting  forth  that  a  defendant's  residence  two  years 
before  the  making  thereof,  was  at  a  place  from  which  he  had  departed, 
is  no  evidence  that  his  residence  is  there  at  the  time  the  affidavit  is 
made.    Id.,  393 

14.  A  judgment  is  void  as  to  a  person  made  a  party  defendant  to 
attachment  proceedings  subsequent  to  the  institution  thereof,  an 
amended  affidavit  but  no  bond  being  filed.    Jd.,  893 

15.  In  order  to  justify  taking  goods  out  of  the  hands  of  a  third  per- 
son, under  a  writ  of  attachment,  it  must  be  shown  that  the  attachment 
was  based  on  a  valid  debt.    Matson  v.  Taylor,  "  549 

16.  The  rights  of  attachment  creditors  can  not  be  settled  on  peti- 
tion by  an  assignee  in  the  County  Court,  where  the  attachments  were 
levied  before  he  took  possession.    Lowe  v.  Mataon,  602 

BAILMENTS— See  Actions. 

BANKS— See  Attachmbnt,  11;  Negotiablb  Instruments,  11,  12,  16, 
17,  18. 

BASTARDY.. 

1.  In  bastardy  proceedings  this  court  declines  to  interfere  with  the 
verdict  that  defendant  was  the  father  of  the  child  in  question.  Curran 
V.  People,  275 

2.  In  cases  of  this  character  no  transcript  of  any  proceedings  before 
the  justice  need  be  filed;  only  the  warrant  for  the  arrest  and  the  bond 
for  the  appearance  are  required;  neither  need  the  complaint  be  in  writ- 
ing; and  the  admission  of  evidence  as  to  the  attention  to  complainant 
of  other  men  is  proper.     Id,,  275 

BILLS  OF  exceptions-Mandamus,  1;  Practice,  9, 10.  25,  80,  42. 

1.  An  amendment  to  a  bill  of  exceptions  made  solely  on  the  rec- 
ollection of  the  trial  judge  and  filed  after  the  end  of  the  term  and 
after  the  time  allowed  for  filing  exceptions,  is  void.  Bohlin  v. 
Yaggy,  537 

2.  Where  a  case  is  tried  by  the  court  and  the  bill  of  exceptions 
shows  no  exception  to  the  findinsr  or  the  judgment,  no  motion  for  a 
new  trial,  no  submisiion  of  any  proposition  of  law  to  the  court,  and  no 
exceptions  to  the  rulings  on  evidence,  there  is  no  question  for  review 
on  apx>eal.    Id.,       '  537 
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3.  Where  the  error  is  shown  by  the  record,  no  bill  of  exceptions  \h 
necessary  to  present  it  herein,     yorton  v.  Cogg swell ,  566 

4.  The  only  way  to  preserve  a  motion  for  a  new  trial,  and  the 
reasons  therefor,  so  that  they  may  be  seen  by  the  court  upon  review, 
is  to  embody  the  same  in  the  bill  of  exceptions.  This  court  will  not 
look  elsewhere  to  find  matter  which  can  only  become  part  of  the  record 
by  becoming;  so  embodied.     Alley  v.  Lemhert,  592 

5.  The  bill  of  exceptions  is  the  pleading  of  the  party  filing  the 
same,  and  is  to  be  taken  against  him,  and  unless  error  is  made  to 
appear,  the  action  of  the  trial  court  must  be  presumed  to  be  correct. 

/d.,  592 

BONDS— See  Admintstratioit,  5. 

1.  This  court  holds  that  an  heir  can  not  maintain  an  action  upon  a  bond 
filed  on  an  app*?al  from  a  judgment  in  an  action  of  forcible  detainer, 
to  recover  the  damages  accruing  after  the  death  of  the  obligee  therein, 
who  was  the  father  of  the  plaintiff,  and  before  th^  snrrend'^r  of  posses- 
sion of  the  property  in  question.     Keegan  v.  O'Callaghan^  142 

CARRIKR5— See  Railroads. 

CERTIORARI. 

1.  No  question  of  laches  h  involved  upon  the  issuance  of  a  writ  of 
certiorari   at  any  time  during  the   perio<l  prescribed  by  the  statute. 
Graff  V.  Smolensky,  264 

2.  A  ju(]gment  of  the  Probate  Court  touching  matters  of  which  it  has 
jurisdiction  can  not  be  reviewed  by  certiorari,     Blair  v.  Sennott^    368 

CONFLICT  OF  LAWS— See  Jcdgments  andDkckkes.  1. 

CONTEMPT. 

1.  A  contempt  is  a  criminal  offense,  and  a  sentence  of  imprisonment 
for  a  contempt  is  a  judgment  in  a  criminal  case.     Hawson  v.  Eatcsof:, 

505 

2.  Such  an  offense  not  being  punishable  in  the  penitentiary  is  a 
misdemeanor.     Id.,  505 

3.  Proceedings  of  this  character  should  be  in  the  name  of  the  people. 
Id.,  505 

4.  Where  an  order  for  commitment  for  contempt  constitutes  the  en- 
tire record,  it  is  the  duty  of  the  court  making  the  same,  to  set  out  fully 
therein  in  what  the  contempt  consisted,  in  order  that  an  appellate 
court  may  see  whether  the  judgment  was  warranted.     Id.,  505 

5.  The  order  for  commitment  of  a  person  guilty  of  contempt  in  tifi 
presence  of  the  court,  should  show  that  the  defendant  was  in  court 
when  jurlgment  was  entered.     Id.,  505 

6.  Thiei  court  has  authority  to  review  judgments  of  courts  of  record 
in  contempt  cases.     Id.,  505 

CONTRACTS— See  Admin istbation,  3;  Evidence,  25;  Municipal  Cor 

PORATIONS,  1, 

1.  Where  express  words  in  a  contract  fairly  and  legitimately  re- 
quire an  inference  as  to  their  intention,  the  intention  thus  inferred  is 
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ju<(t  as  truly  i\  part  of  the  contract  as  the  clearly  expressed  undertak- 
ing.    Grimley  v.  Davidson,  31 

2.  Upon  a  bill  filed  to  prpvent  a  neighboring  land  owner  from  con- 
structincr  openings  in  an  extension  of  a  party  wall,  and  placing  win- 
dows therein,  this  court  holds  that  the  agreements  of  complainant,  as 
set  forth  in  a  certain  written  contract  signed  by  hini  and  the  defend- 
ant, were  based  upon  a  valuable  consideration,  and  that  his  intention 
to  allow  the  making  of  such  windows,  and  the  preservation  thereof, 
free  from  any  obstruction  of  the  light,  is  plainly  discoverable  there- 
from.   Id.,  31 

3.  In  an  action  by  commi&sion  merchants  to  recover  an  amoun  t 
claimed  to  be  due  for  commissioai  and  ra  >ney  paid,  the  fact  being  that 
a  sum  was  previously  paid  by  a  third  person  for  defendant  to  plaintiffs, 
who  thereupon  delivered  to  his  attorney  a  receipt  in  full,  this  court 
holds  that,  notwith^tandini;  the  execution  and  delivery  thereof,  it  was 
admissible  for  the  plaintiffs  to  show  that  by  a  previous  agreement  be- 
tween themselves  and  the  defendant,  the  receipt  had  no  effect  as  to 
them;  that  it  was  never  intended  as  a  contract  but  was  made  for 
another  purpose.     Counselman  v.  Collins,  68 

4.  The  construction  of  the  parties  to  a  contract  as  gathered  from 
thfiir  acts  will  bs  regirded  by  courts  in  construing  the  same.  Hall  v. 
First  Nat.  Bank  of  Emporia,  116 

5.  When  a  party  agrees  to  accept  and  pay  drafts  for  cattle  bought 
and  consigned  to  him,  without  requiring  a  bill  of  lading  to  be  attached, 
he,  and  not  the  party  who  in  good  faith  advances  mou'^y  on  a  draft, 
relying  on  such  promise,  takes  the  risk  of  the  stock  being  diverted 
while  in  transit  either  by  accident  or  design.    Id.,  116 

6.  In  an  action  brought  by  a  bank  to  recover  from '  a  firm  of  com- 
mission merchants  upon  an  alleged  promise  by  them  to  accept  and  pay 
a  certain  draft  drawn  upon  them  by  consignors  of  cattle,  the  same  hav- 
ing been  discounted  by  the  plaintiff,  this  court  holds,  that  the  draw- 
isg  of  the  draft  in  question  was  duly  authorized;  that  the  fact  that  the 
cattle  against  which  it  was  drawn  were  diverted  after  shipment  to 
another  market  cuts  no  fitfure  in  view  of  the  fact  that  it  did  not  appear 
there  was  any  design  in  substituting  other  cattle,  which  sold  for  more 
than  the  draft  called  for,  and  declines  to  interfere  with  the  verdict  for 
the  plaintiff.    Id.,  116 

7.  A  plaintiff  in  a  given  suit  promising  to  dismiss  the  same,  upon 
the  receipt  of  a  valuable  consldjration  therefor,  is  bound  thereby. 
Graff  V.  Smolensky,  264 

8.  All  oral  negotiations  and  agreements  between  parties,  which  pre- 
cede the  reduction  of  their  contract  to  writing,  will  be  treated  as 
merged  in  the  writing,  and  where  a  writing  expresses  certain  things  to 
be  performed  by  one  party  upon  a  consideration  moving  from  the  other, 
it  is  not  competent  to  prove  by  parol  that  some  other  thing,  in  addition 
to  those  stated  in  the  writing,  was  also,  and  before  or  at  the  time 
of  the  making  of  the  writing,  agreed  to  be  performed  upon  the  same 

^      consideration.     Corel  v.  Benjamin,  297 
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9.  Evidence  is  admissible  to  show  tbat  part  only  of  a  contract  was 
reduced  to  writing,  and  parol  evidence  may  be  introduced  to  supply 
the  refit  of  the  agreement,     /d..  297 

10.  Upon  a  contention  touchinpr  the  asBignment  of  interests  in  cer- 
tain patent  rights,  it  being  claimed  by  the  assignee  that  a  certain  writ- 
ten contract  did  not  fully  express  the  arrangement  between  the  par- 
ties, and  that  the  subsequent  assignment  to  him  of  certain  claims 
against  third  persons  named,  was  upon  the  same  consideration  as  the 
agreements  and  undertakings  contained  in  the  said  written  contract, 
this  court  declines  to  interfere  with  the  decree  of  the  trial  court,  hold- 
ing that  said  written  contract  contained  the  whole  agreement  of  thsit 
date,  and  that  at  that  time  no  agreement  to  assign  said  claims  wan 
entered  into.     Id,,  297 

11.  Where  a  contract  is  in  writing  it  is  for  the  court  to  state  its 
meaning,  and  it  is  only  where  there  is  a  doubt  as  to  its  proper  mean- 
ing, arising  from  the  ambiguity  of  the  words  or  phrases  u^ed,  that  the 
acts  of  the  parties  are  looked  to  for  aid  in  the  construction  thereof. 
Davis  V.  Sexton,  407 

12.  Contracts  will  not  be  so  construed  as  to  compel  the  proof  of  a 
negative  unless  that  appears  to  be  the  express  intention  to  the  parties 
thereta     Chicago  City  Ry,  Co,  v,  Blanchard,  481 

13.  Clauses  in  contracts  of  service  in  the  nature  of  forfeitures  muf^t 
be  strictly  construed.     Id  ,  481 

14.  When  parties  put  their  agreements  in  writing  it  bf^comcs  the 
exclusive  means  of  proving  what  they  have  agreed  to,  unless  it  can  be 
shown  that  there  was  a  mistake  in  the  writing  by  inserting  or  omit- 
ting words  or  clauses.  The  words  of  the  writing  l>eing  such  as  the  par- 
ties agreed  upon,  neither  party  can  claim  that  they  do  not  mean  what 
he  suppoiied,  even  as  a  defense.     Hair  v.  Johnson,  562 

15.  Upon  a  bill  filed  for  the  purpose  of  obtaining  a  certain  share  of 
the  proBts  arising  out  of  the  construction  of  a  viaduct  in  conformity 
with  a  certain  contract  in  writing,  the  defendant  contending  that  said 
contract  contained  a  mistake,  and  pniying  that  the  same  he  reformed, 
this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  decree 
denying  such  request.     Id.,  562 

16.  The  law  does  not  permit  any  word  in  a  contract  to  be  without 
meaning  where  one  may  be  reasonably  assigned  to  it.  Hennessy  v. 
Gore,  594 

CORPORATIONS— See  CnRDiTOR'a  Bill,  3;  Insolv^ency.  15. 

1.  The  payment  of  an  a<tsessment  upon  corporate  stock  with  knowl- 
edge of  facts  which  would  warrant  a  rescission  of  the  subscription 
thereto,  amounts  to  a  waiver  thereof.  Great  Western  Tel,  Co,  v. 
Bush,  213 

2.  In  an  action  brought  to  collect  an  installment  upon  an  alleged 
subscription  to  the  capital  stock  of  a  telegraph  company,  this  court 
reverses,  in  view  of  the  giving  of  an  erroneous  instruction  in  behalf 
of  the  defendant,  taking  in  effect  the  whole  case  from  the  jury  and 
ignoring  the  question  of  waiver,    /(f.,  213 
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3.  It  seemB  that  a  Bubscription  to  capital  stock,  after  the  whole  has 
been  subsicribeil  for,  will  Dot  bind  the  8ub:<criber.    Id.^  213 

4.  No  device  will  free  a  holder  of  corporate  stock  purchased  from 
a  corporation  for  a  percentng^  of  its  nominal  value  from  his  oblign- 
tion  to  creditors  to  pay  the  residue.     Ailing  v.  Wenzell,  '^46 

5.  A  Bubsiription  for  corporate  stock  upon  which  nothing  was  paid 
is  revocable  by  consent  of  the  parties  concerned,  before  the  corpomtion 
be^ns  to  do  any  business,  and  before  any  interests  of  third  persons  to 
be  affected  by  such  revocation  attach,  and  the  persons  so  surr^ndprinsr 
are  not  assignors  to  the  persons  who  afterward  buy  the  stock  from  the 
corporation,  and  therefore  not  jointly  liable  with  them  under  Sec.  8. 
Chap.  82,  R.  S.    Id.,  240 

6.  In  proceedings  involving  the  winding  up  of  a  corporation,  this 
court  holds  that  the  dissolution  can  not  be  complained  of,  in  view  of 
the  fact  that  it  had  ceased  business  and  its  ajssets  were  exhausted;  that 
proceedings  in  cases  of  this  character  must  be  ambulatory  until  com- 
plete satisfaction  or  total  insolvency  has  left  nothing  to  be  reached ; 
and  declines,  in  view  of  the  evidence,  to  interfere  with  decrees  to  this 
end.     Id.,  246 

7.  The  president  of  a  corporation  has  not,  as  a  matter  of  law,  and 
merely  by  reason  of  his  holding  ^uch  office,  power  or  authority  to  ex- 
ecute deeds,  mortgages  or  leases  of  the  real  estate  thereof.  Koch  v. 
Nat,  U.  Building  Ass'n,  465 

8.  The  presumption  thnt  an  act  done  by  the  president  of  a  corpora- 
tion is  legiilly  done  and  binding  upon  it,  arises  only  in  the  absence  of 
legislative  enactment  or  provision  made  in  its  by-laws,  touching  the 
subject-matter  of  the  act  in  question.    Id.,  465 

9.  The  president  of  a  corporation  may  perform  all  acts  which  are 
incident  to  the  trust  reposed  in  him,  such  as  custom  or  necessity  has 
imposed  upon  his  office,  without  express  authority.     Id.,  465 

10.  Upon  a  bill  filed  for  a  specific  performance  of  an  alleged  agree- 
ment by  the  president  of  a  corporation  owning  a  certain  building,  to 
renew  a  lease,  this  court  declines,  in  view  of  the  fact  that  such  officer 
did  not  have  authority  to  grant  such  renewal,  to  interfere  with  the 
decree  dismissing  the  same.    Id.,  465 

COSTS— See  Equity,  1. 

CREDITOR'S  BILLS. 

1.  Upon  a  creditor's  bill,  seeking  fo  reach  property  in  the  hands  of 
third  persons,  alleged  to  belong  to  a  judgment  debtor,  no  proof  being 
offered  by  the  complainant  in  support  of  the  allegations  therein  of  the 
recovery  of  a  judgment,  and  the  issuance  of  an  execution  and  the  return 
thereof  unsatisfied,  it  being  claimed  by  him  that  the  existence  thereof 
was  admitted  on  the  hearing  by  the  counsel  for  the  defendants,  no  such 
admission  being  found  in  the  record,  this  court  declines,  in  view  of 
the  absence  of  proof  touching  these  points,  to  interfere  with  the  decree 
for  the  defendants.     Beidler  v.  Douglas,  124 

2.  Upon  a  creditor's  bill  filed  for  the  purpose  of  reaching  funds 
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alie/iired  (o  be  due  from  defeiidantfl  to  a  third  person,  said  bill  Gillitij? 
for  answer  under  oath  as  to  whether  payment  had  been  made  by 
defendants  for  certain  ^oods  purchased  by  them  from  such  third  per> 
son,  and  if  so,  in  what  manner,  this  court  bolds^  that  the  answer  alleg- 
ing payment  is  evasive  and  not  responsive  to  the  interrogatory;  that 
the  form  of  the  oath  makes  the  whole  answer  on  information  and  belief, 
there  being  no  wny  of  distinguishing  between  the  matters  so  stated, 
and  those  of  which  defendants  had  knowledge;  that  the  answer  is  only 
to  be  treated  as  a  pleading  setting  up  affirmative  matter  of  defense  to 
be  duly  proved;  that  the  evidence  does  not  just'fy  the  claim  of  payment, 
and  declines  to  interfere  with  the  decrees  in  behalf  of  the  plaintiff!:. 
DeimeJ  v.  Brown,  303 

8.  Upon  a  bill  filed  to  compel  the  defendant  to  pay  the  complain- 
ants the  amount  due  them  upon  a  judgment  recovered  by  them  agains^t 
a  raining  company,  a  corporation  organized  under  the  laws  of  another 
State,  it  being  contended  by  them  that  said  defendant  owned  stock  in 
said  corporation  which  had  not  been  paid  for,  to  an  extent  more  than 
sufficient  to  pay  said  claim,  this  court  holds,  that  under  the  statute  of 
said  State*  no  personal  liability  existed  on  the  part  of  the  defendant, 
and  that  the  decree  againnt  him  can  not  stand.  Fancell  ▼.  Wada- 
icorth,  469 

CRLMINAL  LAW— See  Coxtkmpt. 

1.  Proceedings  under  Sees.  S4  and  278,  of  the  city  and  village  act, 
touching  the  arrest  of  persons  disturbing  the  peace,  or  found  violating 
a  municipal  ordinance,  or  the  criminal  law  of  the  State,  must  be  in  the 
corporate  name;  such  actions  are  of  a  civil  niiture  in  the  form  of  debt, 
and  are  governed  in  all  respects  by  the  rule  of  procc'dure  in  civil  cases. 
City  of  Chicago  v.  Kenney^  hi 

2.  An  appeal  to  the  Criminal  Court  in  such  cases  bring«i  the  parties 
thereto  before  it,  and  its  duty  is  to  hear  and  determine  the  matter  on 
its  merits;  such  appeal  is  not  to  correct  some  error  of  law,  but  is  to  ob- 
tain a  trial  de  novo,  and  the  court  has  no  power  to  determine  whether 
the  justice,  before  whom  the  case  was  originally  brought,  had  jurisdio 
tion  of  the  subject- matter  until  the  evidence  is  heard.    Id.,  57 

8.  Debts  embraced  in  that  clause  of  the  State  constitution  touching 
imprisonment  for  debt,  are  those  arising  ex  eontructu,  and  do  not 
include  fines  or  penalties  arising  from  violations  of  penal  laws.     Id.. 

hi 

4.  The  fact  that  a  check  is  post-dated,  or  payable  at  a  future  day* 
does  not  take  a  given  case  out  of  the  statute  touching  the  obtaining  of 
goods  under  false  pretenses,  nor  does  a  merely  colorable  deposit  shield 
the  culprit.     Barton  v.  The  People,  673 

DAMAGES— See  Evidence,  22;   LANDiiORD  and  Te:?ant,  5,  6,  7,  8,  9; 

NUISAKCKS.  1. 

1.  The  mental  sufferings  of  the  person  injured  should  be  considered 
in  assessing  damages  in  actions  brought  to  recover  for  personal  injuries 
caused  by  the  negligence  of  another.     City  qf  Chicago  v.  McLean^  273 
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2.  There  is  no  rule  of  damaees  in  actions  brought  to  recover  for  the 
death  of  3'oung  children  ocoisioned  by  the  negligeuce  of  others.  C.  M, 
<lt  St.  P.  Ry.  Co.  V.  WilHoti,  346 

3.  Courts  will  review  the  findings  where  deceased  had  attained  such 
an  age  that  the  value  of  his  life  to  the  next  of  kin  becomes  the  sub- 
ject of  evidence.     Jd  ,  346 

4.  Where  a  cauRe  of  action  exists,  at  least  nominal  damages  will  be 
.    presumed  and  niURt  be  allowed,  and  the  fact  that  the  plaintiff  in  a 

given  case  insisted  upon  substantial  damages,  and  neither  tried  his  case 
upon  a  claim  of,  asked  for,  or  would  hiive  been  satiKfied  with  nominal 
damages,  can  not  alter  the  rule.     Van  Velsor  v.  Seeberger,  598 

DECEIT. 

1.  The  purchaser  of  a  house  must  be  assumf'd  to  have  knowledge  of 

such  faults  therein  as  are  not  concealed  rr  covered  up,  but  are  open  to- 

view  or  discoverable  upon  ordinary  impection.     Van  Vehor  v.  See 

herger,  698 

2.  A  highly  exaggerated  or  even  falf^e  description  by  a  vendor  of  an 
article  which  is  present  and  open  to  the  inspection  of  the  vendee,  does 
not  amount  to  such  a  misrepresentation  as  will  support  an  action  for 
deceit.    Id.,  598 

DEPOSIT. 

1.  The  principle  that  money  paid  with  full  knowledge  of  the  facts, 
but  under  a  mistake  of  law,  can  not  be  recovered,  does  not  apply  to 
money  deposited  as  security  without  any  intention  of  the  title  thereto 
passing.     Village  qf  Morgan  Park  v.  Gahan,  646 

DIVORCE. 

1.  Upon  the  facts  presented,  this  court  declines  to  interfere  with  an 
order  entered  in  an  action  for  sepwrate  maintenance  awarding  a  tem- 
porary allowance  for  support  of  the  wife,  aud  a  sum  for  solicitor's  fees. 
Zoellnerv,  Zoelltier,  404 

2.  A  wife  is  not  bound  to  abandon  home,  means  of  support  and 
children  by  a  former  marriage,  and  join  her  husband  in  another  p^ace, 
it  not  appearing  that  he  is  engaged  in  any  business,  or  that  he  has  pro- 
vided a  home  for  her  therein;  and  her  refwal'to  do  so,  constitutes  no 
ground  for  a  divorce  in  proceedings  instituted  by  him  upon  the  plea  of 
desertion.     Phelnnv,  Phelan,  511 

8.  Adultery  of  the  wife  after  divorce  is  no  ground  for  vacating  a 
previous  order  allowing  her  permanent  alimony.     Cole  v.  Cole,       544 

4.  ITie  authority  of. a  court  to  vacate  the  order  for  alimony  can  not 
be  questioned,  upon  a  showing  of  sufficient  cause.     /(/.,  544 

6.  This  court  decline:^  to  interfere  with  a  decree  l>oIdtng  that  so 
long  as  the  custody  of  the  child  in  question  continued  with  the  mother 
under  the  original  decree  awarding  the  same,  her  right  to  the  amount 
awarded  by  that  decree  for  his  support  likewise  continued.  Vmlauf 
V.  Umlauf,  624 

6.    A  decree  in  such  case,  that  children  shall  not  be  removed  oat  of 

Vol.  XXXV  43 
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the  county  in  which  they  reside,  is  in  accord  with  the  direction  of  the 
Supreme  Court,  that  both  parent^  "Khaii  have  the  privilege  of  visiting 
and  freely  commuuicating  **  with  the  sanae.    Jd.,  624 

DRAM  SHOPS. 

1.  In  an  action  brouffht  by  a  widow  asTiiinst  a  snlonn  keeper  and  the 
owner  of  the  building  in  which  thewaloon  wha  lo&tted,  for  the  recovery 
of  daninges  alleged  to  have  been  suffered  through  loss  of  her  means  of 
support,  by  reason  of  the  death  of  her  husband  while  under  the  influence 
of  I.quor  purchased  in  said  imloon,  this  court  holds,  that  the  fact  that 
during  his  lifetime  her  minor  children  had  contributed  money  toward 
her  support  cut  no  fisrure,  it  not  appearing  that  rach  gifts,  in  addition  to 
her  husband's  contributions,  did  more  than  support  her  in  the  manner 
to  which  she  was  entitled  in  view  of  her  hubUind's  condition  in  life. 
MeMahon  v.  Sankeif,  S41 

ELECT  iO^^-See  AcrroNs,  2. 

EQUITY— See  Tkusts. 

L  It  is  well  settled  ns  a  general  rule  in  conrfs  of  equity,  that  where 
one  person  institutes  legal  proceedings  for  himself  and  others,  and 
thereby  secures  a  fund  for  the  common  benefit  of  all,  an  allowance  will 
be  niiule  to  him  for  costs  and  expenses  necettfarily  incurred.  Kadish 
V.  Chicago  Co-Operafire  Brewing  AHS*n,  411 

ESTOPPEL— See  Attacjimknt,  6;  Fobmsb  Adjudication,  3;  Wake- 
bouse,  2. 

EVIDENCE— See  Appeal  and  Eruor,  3;  Contracts,  8,  9,  14;  Insur- 
ance, 2;  Mkcitanic's  Lien,  7:  Nrootiable  Instruments,  1,  2,  3,  4; 
Pkhsonal  Injukirs,  11;  Practice,  11,  81;  Railroads.  2. 

1.  A  declaration  of  a  fellow -servant,  subsequent  to  an  injury,  that 
he  was  responsible  therefor,  is  not  admissible  as  a  part  of  the  res 
gestcB  in  an  uction  by  a  servant  to  recover  for  personal  injuries  npon 
the  ground  of  his  maRter*s  negligence.     Hellmuth  v.  Katschhe,        21 

2.  The  rule  that  parol  testimony  can  not  be  received  to  contradict, 
vary,  add  to,  or  subtract  from  the  t^Tins  of  a  valid,  written  instm- 
ment,  is  not  infringed  by  proof  of  any  collateral,  parol  agreement 
which  do^snot  interfere  with  the  term^  of  the  writ  ten  contract,  thoufih 
it  may  relate  to  the  same  subject-matter.  MilUrs^  Nat.  Ins.  Co.  v. 
Kinnenrd,  105 

3.  Where  a  plaintiff  introduces  letters  of  the  defendant  to  prove 
certain  facts,  he  is  bound  t«  admit  declarations  therein  which  make 
against  him,  as  well.     Bailey  v.  Pardridge^  121 

4.  The  refusal  to  allow  a  boy  ten  years  old  to  testify  is  proper,  no 
statement  being  made  as  to  what  was  expected  to  be  proved  by  him, 
and  no  question  having  been  propounded  to  him  from  which  the  same 
could  he  inferred.     Corcoran  v.  Poncini,  130 

5.  A  witness  should  not  be  so  examined  that  his  answers  will  relieve 
the  jury  from  considering  the  matters  of  fact  submitted  to  them.  C 
dt  E.  /.  R.  R.  Co.  V.  Robert  ft,  137 

6.  A  husband  should  not  be  allowed  to  state,  npon  trial  of  a  suit 
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brought  by  bim  to  recover  for  the  death  of  his  wife  alleged  to  have 
been  occasioned  through  another's  negligence,  the  value  per  annum  of 
her  services  to  biui><t*lf  and  their  children,     /d.,  137 

7.  In  the  absence  of  an  exception  thereto,  the  admission  of  improper 
testimony  can  not  be  complained  of.  Chi.  Warehouse,  etc.,  Co»  v.  lU. 
Pneumatic  Tool  Co.,  144 

8.  That  one  at  the  office  of  a  party  to  a  suit  is 'pointed  out  as  the 
party  himself,  is  prima  facia  evidence  of  identity.  Edmanson  v. 
Andrews  tit  Co.,  223 

9.  It  being  sbovirn  that  undnr  the  postoffice  regulations  the  sender 
of  a  letter  may,  before  delivery  thereof,  regain  possession  of  the  same, 
the  presumption  will  be,  in  the  absence  of  evidence  to  the  contrary, 
that  such  possession  in  a  given  case  was  through  lawful  means.  Bueh- 
ler  V.  Gait,  22b 

10.  .This  court  will  take  judicial  notice  of  postoffice  regulations. 
Id.,  225 

11.  This  court  holds  that  the  evidence  introduced  in  the  case  pre- 
sented, warranted  the  allowance  of  the  sum  provided  for  in  a  trust 
deed  as  attorney's  fee  in  case  of  foreclosure.    Magloughlin  v.  Clark, 

251 

12.  In  the  case  presented,  this  court  holds,  that  parol  evidence 
introduced  to  show  that  the  judge  in  question  was  not  requested  by 
the  county  judge  of  Cook  county  to  hold  the  court,  and  that  a  certain 
order  was  not  entered  while  presiding  as  judsre,  can  not  properly  be 
considered  in  view  of  the  fact  that  the  record  shows  that  he  was  prop* 
erly  presiding  therein.     Baker  v ,  Singer,  271 

18.  A  book  of  account  undeniably  mutilated  is  not  entitled  to  credit. 
Deimel  v.  Brown,  303 

14.  A  question,  the  answer  to  which  would  not  be  relevant  to  the 
issue,  should  not  be  tyked.     Gruhey  v.  Nat.  Bank  of  Illinois,  854 

15-  Nor  should  a  question  as  to  a  witness'  understanding,  based 
upon  a  certain  converAntion;  the  witness  mnst  give  a  narration  of  the 
facts,  and  any  conversation  testified  to  must  be  given  in  the  words,  or 
the  substance  thereof  stated.    Id,,  854 

16.  Nor  as  to  whether  a  third  person  made  a  report  as  to  pertain 
transactions,  without  stating  when,  nor  where  a  question  is  hearsay. 
Id.,  854 

17.  Upon  croRs-erami nation  a  witness  may  be  asked  any  question 
tending  to  impeach  his  impartiality  in  a  given  transaction,  and  he  will 
not  be  excused  from  answering  unlea«  he  claims  the  privilege  on  the 
ground  that  he  will,  by  so  doing,  ex^iose  himself  to  punishment;  ancl 
mere  disgrace  without  danger  of  punishment  is  not  enough  to  so  excuse 
him.    MoHne  Wagon  Co.  v.  Preston  dt  Co.,  358 

18.  In  the  Ciise  presented,  this  court  holds  that  the  trial  court  erred 
in  sustaining  an  objection  to  a  quei>tion  asked  a  witness  upon  cross-ex- 
amination, the  same  being  relevant  to  the  cause  on  trial,  as  tending  to 
show  whether  the  witness  was  under  peculiar  obligsitions  to  the  party 
calling  him,  and  that  the  fact  that  a  certain  bargain  might  have  been 
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proved  by  other  witnesses  did  not  cure  the  erroneous  exclusion  of  testi- 
mony offered,    /rf.,  358 

19.  While  n  jury  is  required  to  act  on  the  preponderance  of  evi- 
dence, a  preponderance  for  the  appellant  is  not,  iu  a  court  of  review, 
ground  for  reversal.     Penn  Co.  v.  Backes,  Sib 

20.  The  statement  of  counsel  in  his  opening  as  to  a  certain  matter 
not  be  looked  upon  as  evidence.    Id,,  375 

21.  Expert  evidence  should  not  be  received  as  to  the  meanin^r  of  a 
condition  in  a  contract,  to  understand  which  no  previous  study  or  habit 
is  necessary.    Ijord  v.  Owen,  382 

22.  In  an  action  brought  for  the  recovery  of  damages  for  the  breach 
of  a  contract  relating  to  the  manufacture  and  sale  of  a  patent  medicine, 
this  court  holds,  in  view  of  the  introduction  of  improper  evidence, 
touching  the  meaning  of  a  certain  term  therein,  and  as  a  basis  for 
estimating  damages,  evidi>nce  as  to  the  sales  and  profir;:  before  the  mak- 
ing thereof,  that  the  verdict  for  the  plaintiff  can  not  stand.    Id.*    S82 

23.  Where  evidence  is  admb<sible  for  some,  but  not  all  purpo^tes,  the 
tame  should  not  be  excluded  fiom  the  jury.     If  it  is  aporehended  that 
they  would  be  misled  thereby,  the  dunger  should  be  obviated  by  propT 
instructions.     Marder^  Luse  <^  Co,  v.  Leary^  420 

24.  It  is  the  rule  in  this  State  that  evidence  of  the  subsequent 
improvement  of  that  portion  of  given  prc^uiises  which  caused  a  per- 
sonal injury,  is  admissible  in  actions  brought  for  the  recovery  of  dam- 
ages therefor,     irf.,  4.0 

25.  Whether  upon  the  evidence  a  certain  agreement  amounted  to 
the  abrogation  of  a  previous  contract  is  a  question  of  fact  for  the  jurA*. 
Carder  v.  Troy  Lumber  Co.,  .  449 

26.  Evidence  of  a  conversation  by  telephone  between  plaintiff  and 
some  one  at  defendant's  place  of  business,  is  not  adnii««ible  as  against 
the  defendant,  in  the  absence  of  proof  as  to  who  wits  the  person  with 
whom  plaintiff  talked.     Obermaun  Brewing  Co.  v.  Adnms.  540 

27.  Secondary*  evidence  of  a  letter  sent  to  the  opposite  party,  is  not 
admissible  where  no  notice  to  produce  the  letter  has  been  given.      Id., 

540 

28.  Both  court  and  jury  will  take  notice  of  general  business  usages. 
Barton  v.  People,  573 

29.  In  nn  action  brought  for  the  recdVery  of  dn mages  for  personal 
injuries  alleged  to  have  been  occasioned  through  defendant's  negligence, 
this  court  holds  as  erroneous,  the  exclusion  of  evidence  proffered  by  the 
plafntiff,  touching  the  relations  of  the  two  defendants,  and  the  action 
of  the  trial  court  in  deciding,  by  a  peremptory  instruction  to  find  for 
the  defendants,  certain  questions  which  should  have  been  submitted  to 
the  jury  with  proper  instructions.  Krueger  v.  Thiemann  dt  Brand 
Brewing  Co,,  620 

30.  A  witness  should  not  be  permitted  to  state  his  inference  or  con- 
clusion from  a  given  state  of  facts,  which  it  is  the  province  of  the  jury 
to  draw  for  themselves.     Nat.  Gas  Light  c^  Fuel  Co.  v.  Miethke,    629 

81.    Where  a  question  relates  to  some  branch  of  science^  or  some  par- 
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ticular  art  in  which  the  witness  is  shown  to  have  attained  bkil I  by  study 
and  experience,  his  opinion  uiuy  be  received.    Id.,  629 

EXEMPTIONS. 

1  •  Upon  the  petition  of  a  debtor  in  custody  to  be  released,  the 
same  setting  forth  an  offer  to  deliver  up  bis  property,  it  is  necessary  for 
him  to  make  a  schedule  thereof,  even  if  it  be  exempt  from  execution. 
Strieker  v.  Kubusky,  159 

FORCIBLE  DETAINER— See  Bonds. 

FORECLOSURE— See  Evidence,  9. 

FORMER  ADJUDI  ATION— See  Judgments  and  Dkcuers,  5. 

1.  In  an  action  for  damages  alleged  to  have  arisen  through  the  neg- 
ligence of  an  architect  in  failing  to  properly  supervise  the  construction 
of  certain  buildings,  this  court  holds  that  the  verdict  for  the  plaintiff 
in  an  action  heretofore  brought  by  the  contractor,  whose  work  was 
claimed  to  have  been  defective,  to  recover  from  the  plaintiff  an 
amount  alleged  to  be  due,  precludes  recovery  by  the  latter  in  the  case 
presented.     Vigeant  v.  Scully^  44 

2.  The  failure  to  present  a  given  defense  does  not  preserve  the 
right  to  open  the  litigation  in  another  forum.  The  principle  of  ree 
adjud'cata  extendi  not  only  to  questions  of  fact  and  of  law,  which  were 
decided  in  a  former  suit,  but  also  to  the  grounds  of  recovery  or  defense, 
which  might  have  been,  but  were  not  presented.  U,  S,  Express  Co. 
V.  Smith,  90 

3.  A  ruling  upon  a  motion,  which  is  final,  is  appealable,  and  the 
same  may  be  interposed  as  an  estoppel,  no  appeal  having  been  taken, 
when  the  matters  decided  are  again  sought  to  be  made  the  subject  of 
controversy.     Kaufman  v.  Schneider,  256 

4.  In  order  that  a  defendant  may  protect  himself  by  a  previous 
judgment  against  the  plaintiff,  he  niu^t  show  that  both  suits  involved, 
legally,  the  same  subject-matter.    Davis  y.  Sexton,  407 

FRAUD— See  Insolvency,  3.  7,  15;  LANDiiORD  and  Tenant,  2,  3;  Part- 
NEUsnip,  9;  Sales,  8,  9, 10,  12, 13;  Trust,  2,  4. 

1.  In  an  action  brought  to  recover  damages  for  the  alleged  fraud  of 
the  defendant,  growing  out  of  the  bribery  of  enumerators  chosen  by 
himself  and  the  plaintiff  to  determine  the  amount  of  timber  and  logs 
on  certain  land,  to  the  end  that  they  should  underestimate  the  same,  a 
Contract  of  sale  thereof  from  plaintiff  to  defendant  having  been  pre- 
vioa<»ly  entered  into,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  verdict  fcr  the  plaintiff.  Cartier  v.  Troy  Lumber 
Co.,  449 

2.  The  mere  neglect  to  record  a  real  estate  mortgage  during  the 
period  that  the  mortgagor  is  incurring  other  debts,  and  the  fact  of  giv- 
ing judgment  notes  to  certain  creditors  unknown  toothers,  is  not  fraud* 
ulent,  in  so  far  as  to  justify  allowing  unsecured  creditors  to  follow  the 
proceeds  of  property  upon  which  the  liens  of  the  other  creditors  were 
originally  based.  H'.  0.  Tyler  Faper  Co.  v.  Orcutt-KilUck  LVh. 
Co.,  500 
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3.  Upon  the  contention  by  a  creditor  of  a  defunct  corporation  upon 
a  debt  contracted  by  it,  while  a  certain  mortgasfe  upon  its  property  to 
a  person  who  had  previously  loaned  it  money  was  unrecorded,  that 
it  was  entitled,  having  a  jndfrment  and  unRatixfied  execution,  to  follow 
the  proceeds  of  the  property  into  the  hands  of  the  mortgagee,  he  hav- 
ing taken  possession  under  the  mortgage,  this  court  holds,  that  the  acts 
of  the  mortgagee,  being  neither  fraudulent  in  fact  or  by  construction 
of  law,  the  decree  diMmissing  the  complainant*8  bill  was  proper.    Id., 

500 

FRAUDULENT  CONVEYANCES. 

1.  In  attachment  proceedings  based  upon  the  cb.irge  that  the 
defendant  had  fraudulently  conveyed  his  property,  this  court  declines, 
in  the  absence  of  evidence  of  fraud  in  fact,  to  interfere  with  the  jud;;- 
ment  in  his  behalf.    Rhode  ▼.  Matthai,  147 

GAMING. 

1.  In  an  action  brought  to  recover  upon  a  promissory  note,  the 
defense  being  that  the  conMideration  thereof  was  made  up  of  losses  in 
gambling  transactions  upon  the  Board  of  Trade,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 
Gruhey  v.  Nat,  Bank  of  Illinois,  854 

2.  An  adverse  judgment  can  not  be  collAterally  attacked  in  an  action 
at  law,  on  the  ground  that  the  action  in  which  the  judgment  was  ren- 
dered was  based  upon  a  gambling  transaction.  Chicago  Driving  Park 
v.  West,  496 

GARNISHMEN1\ 

1.  Insurance  companies  having  agencies  in  this  State  are  liable  as 
garni Bhees  of  non-resident  creditors  under  policies  upon  which  paj*- 
ments  are  due  through  the  occurrence  of  fires,  although  by  the  termt: 
thereof  they  are  payable  in  another  State.  Henderson  dt  Co,  v. 
Schaas,  155 

2.  The  contingency  that  will  render  a  debt  not  garnishable,  mu>t 
be  one  that  affects  the  debt  itself,  and  not  the  amount  of  it,  or  the 
time  or  manner  of  payment.     Miller  v.  ScoriVe^  385 

8.  Where  all  that  remains  to  be  done  is  to  make  such  calculations  as 
are  nece^Kary  to  ascertain  the  amount  due,  the  indebtedness  is  suffi- 
ciently certain  for  the  purpose  of  garnishment.    Id,,  885 

4.  Upon  an  nppeal  from  a  judgment  iigainst  a  certain  firm  aa  gar- 
nishees, it  boin^  contended  by  it  that  a  giv^sn  percentage  of  the 
contract  price  was  not,  under  a  contract  duly  entered  into,  to  be  paid 
the  attachment  debtors  until  the  engineer  of  the  railroad  in  que^ 
tion  should  certify  in  writing,  that  tht^ir  work  was  completed,  this 
court  holds  that  the  debt  which  was  owing  from  the  garnishees  under 
the  contract  referred  to,  was  liable  to  garnishment,  notwithstanding  the 
fact  that  at  the  date  of  fil  ng  its  answer,  the  certificate  from  the  engi- 
neer had  not  been  presented,  and  furthermore,  that  the  production 
thereof  was  duly  waived  by  certain  acts  of  (he  garni-shees.    Id.,     Shb 

5.  The  fact  of  the  release  by  a  defendant  of  all  errors  that  inter- 
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vened  touching  a  void  judgment  against  him,  can  not  operate  to  bind 
a  garnishee  whose  liability,  being  statutory,  is  not  dependent  upon  the 
favor  of  defendant.     Baldwin  v.  Ferguson^  893 

6.  Credits  diie  to  several  persons  jointly  can  not  be  recovered  in  pro- 
ceedings against  a  part  of  them  only.     Id.,  893 

GUARANTY— See  Nkootiablb  Instruments. 

1.  In  an  action  to  recover  upon  a  written  guaranty  for  payment  of 
rent,  this  court  holds,  tliat  in  view  of  the  terms  thereof  a  subsequent, 
assignment  of  the  lease  did  not  operate  as  a  release  of  the  guarantor. 
Farnham  v.  Afonrott  114 

2.  In  an  action  brought  to  recover  certain  expenditures  made  for 
the  repairs  co  steam  heating  apparatus,  defendants,  who  put  the  same 
into  the  building  in  quest  ion,  having  entered  into  a  guaranty  to  keep 
the  pame  in  working  order  for  three  years  without  expense  to  the 
plaintiff,  this  court  holds  that  a  certain  instructittngivon  can  not  be 
complained  of,  and  declines  to  interfere  with  the  verdict  for  hiui. 
Davia  v.  Sexton,  407 

3.  In  case  of  a  collateral  continuing  guaranty  of  the  payment  of 
debts  of  uncertain  amounts,  to  mature  at  periods  unknown,  and  the 
existence  of  which  depends  entirely  on  the  future  action  of  the  princi- 
pal and  the  guarantee,  reasonable  notice  of  default  of  payment  by  the 
principal  need  not  be  given  to  the  guarantor,  and  he  is  not  discharged 
to  the  extent  of  his  lofss  or  damage  catised  by  the  failure  to  give 
him  such  notice.     Taussig  v.  Reid,  4o9 

HOMESTliAD. 

1.  A  homestead  will  not  attach  to  a  building  alone,  unaccompnnird 
by  an  interest  in  the  land.     Kuttner  v.  Haines,  307 

2.  As  against  the  landlord,  a  tenant  has  no  homestead  in  premisHg 
after  a  given  terra  expires.    Id.,  307 

HUSBAND  AND  WIFE— See  Divorce;  Evidence,  6. 

IDENTITY— See  Evidence,  8. 

IMPEACHMENT— See  Evidence,  17. 

INJUNCTIONS— See  Mortgages.  7,  8. 

1.  Upon  a  bill  filed  praying  for  an  injunction  to  restrain  the  coroner 
from  executing  a  writ  of  replevin,  under  which  it  was  sought  to  obtain 
pofisession  of  certain  goods,  and  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property  and  assets  of  a  firm  named,  this  court  holds 
that  the  party  in  whose  behalf  said  writ  was  issued,  was  a  necessary 
party  defendant  to  the  bill  in  question,  it  beinc:  apparent  that  the 
object  thereof  was  to  prevent  the  recovery  of  the  goods  referred  to  in 
said  writ.     Walker  v.  Gibson,  49 

2.  Upon  a  bill  filed  praying  for  an  injunction  to  restrain  the  coroner 
from  es^^'cuting  a  writ  of  replevin  and  for  the  appointment  of  a  receiver 
it  is  held:  That  while  the  plaintiff  in  the  replevin  suit  was  not  a 
party  to  the  proceedings  involving  the  a]  pointment  of  the  receiver, 
and  that  the  order  making  such  appointment  had  no  application  to  him. 
the  coroner  was  such  party,  and  the  joinder  of  both  in  the  appeal  did 
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not  invalidate  the  same  as  to  the  latter,  and  that  the  order  in  question 
must  he  reversed,  there  heing  no  allegations  in  the  bill  authorizing,  as 
acruinst  the  coroner,  such  appointment.    Id.y  49 

8.  Upon  a  bill  filed  by  a  taxpayer  to  enjoin  the.  delivery  of  a  town 
warrant  to  defendant,  for  hb  compensation  us  town  surpervisor,  it  be- 
ing Ulleged  that  his  bill  for  services  rendered  was  incorrect,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  decree  in  behalf 
of  the  complainant.    Lundberg  v.  Boldenweck^  79 

4.  The  word  **Snu8iuagasinet,"  meaning  **  Swedish  Snuff  Store'* 
can  not  be  appropriated  as  a  trade  name,  being  merely  descriptire  of 
the  business.     Bolattder  v.  Peterson,  551 

INSOLVENCY— See  Attachments,  1,  5;  Fraud,  2,  8;  Rkcriyebs. 

1.  Upon  a  contention  as  to  whether  a  levy  under  a  writ  of  attach- 
ment wiu  made  before  the  filing  for  record  of  a  cert«iin  deed  of  amign- 
ment,  this  court  declineR,  in  view  of  the  evidence,  to  interfere  with  the 
judgment  of  the  trial  court,  denying  the  petition  for  priority.  Bieh- 
ardaon  v.  Aaehet',  53 

2.  In  such  cases  the  law  gives  the  same  respect  to  the  judgment  of 
the  court  as  to  a  verdict  of  a  jury.     Id.,  53 

3.  A  verdict  and  judgment  based  upon  a  count  in  a  declaration  set- 
ting forth  that  the  defendant  purchased  certiiin  goods.  **  falsely  pre- 
tending that  he  wished  to  buy  on  credit  and  pay  for  the  goods,  when 
in  fact  he  intended  not  to  pay  for  them,"  will  not  warrant  the  issuance 
ol&ea.  sa*  against  the  body  of  the  said  defendant.     Kitson  v.  ElUnger, 

55 

4.  It  is  admissible  in  a  ca^e  of  this  character  for  the  defendant  to 
show,  that  on  the  trial  of  the  case  in  which  the  ca.  sa.  insued,  the  evi- 
dence was  such  that  the  verdict  wa?  necessarily  upon  a  given  count. 
ld„  55 

5.  If  the  point  upon  which  a  case  turned  in  the  trial  court  appears, 
this  court  may  review  it,  although  the  mode  in  which  it  appears  is  out 
of  the  Ui«ual  cour^.     Id.,  55 

6.  Tbe»ictof  1887  only  prohibits  preference^  set  forth  in  deeds  of 
assignment;  the  form  thereof  if  adequate  cuts  xxo  figure.  Farwell  v. 
Nilsson,  164 

7.  Before  a  court  of  equity  has  jurisdiction  to  prevent  frauds  upon 
such  act,  and  to  treat  transfers  as  parts  of  an  assignment,  there  must  be 
the  execution  of  an  instrument  which  creates  a  trust  for  the  benefit  of 
creditors,     /d,  164 

8.  A  debtor  in  failing  circumstances  not  seeking  tbe  benefit  of  tbt? 
as.<«ignment  law,  may  prefer  creditors  by  giving  to  one  or  more  of  theui, 
judgment  notes,  by  which  they  are  enabled  to  satisfy  their  claims  out 
of  the  debtor's  property  by  the  appropriation  of  all  his  assets,  although 
to  the  exclusion  of  other  creditors.     Id,,  ^  164 

9.  This  court  holds,  in  proceed ingH  touching  the  assignment  of  an 
insolvent  firm,  a  judgment  by  confession  having  been  entered  upon  cer- 
tain judgment  notes  previously  given  by  it  on  the  day  a  voluntary 
assignment  was  made  by  such  firm,  though  at  an  earlier  hour,  that  the 
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decree  of  the  County  Court  settinir  forth,  among  other  thi^iga,  that 
such  judfi^nient  and  th6  execution  thereon  amounted  to  an  unlawful 
preference,  can  not  stand,  and  directs  that  said  execution  creditors  be 
allowed  priority  of  payment  out  of  the  ^oods  levied  upon.  Kaufman 
▼.  Schneider,  256 

10.  It  in  the  duty  of  (he  County  Court  in  insolvent  cases  to  pursue 
such  course  with  reference  to  the  property  which  comes  to  its  hands  as 
will  best  preserve  its  value  and  render  it  most  available  to  creditors. 
In  the  eiforts  to  realize  the  largest  returns  possible  for  the  creditors, 
the  court  must  be  left  in  possession  of  a  liberal  discn^tion,  and  its 
orders  will  not  be  disturbed  unless  its  discretion  is  manifestly  abused. 
Baker  v.  Singer,  271 

11.  In  cases  of  this  sort,  where  the  facts  which  induced  the  court 
to  make  the  orders  complained  of,  are  not  preserved  in  the  record,  the 
presumption  arises  that  circumstances  existed  which  warranted  the 
same.    7<f.,  271 

12.  Upon  a  petition  filed  by  attorneys  who  acted  as  solicitors  for 
complainant  in  a  bill  in  behalf  of  himself  and  other  creditors  and  stock- 
holders of  an  insolvent  corporation  for  the  appointment  of  a  receiver 
and  the  winding  up  of  the  same,  that  their  fees  should  be  paid  by  such 
receiver  out  of  the  funds  in  his  hands,  this  court  holds,  in  view  of  the 
fact  thut  it  was  greatly  to  the  interest  of  complainant  that  the  assets  of 
the  estate  should  be  husbanded,  the  allowance  of  such  fees  would  be 
unwarranted  upon  the  ground  that  the  taking  of  such  action  was  a 
benefit  to  the  estate.    Kadish  v.  Chicago  Co-operative  Brewing  Ass^n, 

411 

13.  A  creditor,  holding  the  judgment  note  of  his  debtor,  may  avail 
himself  of  the  benefit  thereof,  when  he  sees  fit.  He  may  delay  until 
the  danger  of  lora  is  impending,  without  sacrificing  any  advantage. 
Plume  iit  Aticood  Mfg.  Co,  v.  Caldwell,  492 

14..  In  a  coY)troversy  involving  the  priority  of  certain  levies  upon 
property  of  a  common  debtor,  this  court  declines  to  interfere  with  the 
decree  of  the  trial  court  giving  the  bank  in  question  priority  over 
certain  creditors,  and  placing  the  latter  upon  the  level  with  other  un- 
preferred  creditors.     Id.,  492 

15.  An  attorney,  who  represented  several  creditors  of  an  insolvent 
corporation,  procuced  judgment  notes  for  the  claims  held  by  him,  and 
also  for  a  creditor  who  held,  as  collateral,  the  notes  of  the  corporation 
to  his  clients,  entered  judgments  thereon,  filed  acreditor*sbill,  had  the 
corporate  assets  sold  by  the  receiver  appointed  th-rein,  and  bought  in 
the  prop«^rty  himself.  The  corporate  stock  was  all  controlled  by  one 
man,  who  gave  the  attorney  information  as  to  the  affairs  of  the  corpo- 
ration, and  whose  wife  was  its  principal  creditor.  It  was  not  shown 
that  the  attorney  had  notice  that  the  claims  represented  by  him  were 
^  fraudulent:  Held,  that  he  was  not  accountable  to  the  other  creditors  of 
the  corporation  for  the  property  bought  by  him.  the  evidence  not  sw- 
taining  a  charge  of  conspiracy.     Uohbins  v.  Butler  Paper  Co,,        512 
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16.  Upon  the  petition  by  an  assignee,  praying,  among  other  things^, 
that  poflSfHuiion  of  certain  property  levied  npon  should  be  delivered  to 
him  by  the  sheriff,  this  court  holdn,  that  in  view  of  the  fact  that  the 
axsignee  was  never  in  pcnwe^fiiou  of  any  of  the  property  in  question, 
the  County  Court  had  no  juri^ulietion  of  the  matters  presented  by  the 
petition,  and  declines  to  interfere  with  the  order  dismissing  the 
same.     Ix>fre  v.  Mafson^  602 

INSTRUCIMONS— See  Attacitmknt,  10;  Evidence,  28;  Guaranty.  2; 
NuiBAKCEs.  3;  Peiisonal  Imjckies,  7;  Pleadiko,  2, 3;  Practice,  12, 
87,  43:  RAiUiOADo.  8. 

1.  An  instruction  complained  of  will  not  be  con^idpred  by  this  court 
unless  all  the  iodtr actions  given  are  set  out  in  the  abstract.  Helltnuth 
V.  Katftchke^  21 

2.  An  instruction  should  not  state  that  which  it  is  the  duty  of  the 
jary  to  find  from  the  evidence.     Campau  v.  Bemis^  87 

3.  A  defendant  relying  upon  the  refusal  of  the  trial  court  to  instruct 
the  jury  at  the  close  of  the  plaintiff*s  case  to  find  in  his  behalf  as  errone- 
ous, should  not  enter  upon  his  defense.  Having  done  so,  the  verdict 
mu<tt  h(^  tested  by  the  entire  evidence  in  the  cose.     Id,,  87 

4.  In  order  to  bind  a  party  by  an  advi^r^e  verdict  upon  conflicting 
evidence,  it  is  esfiential  that  the  jury  should  not  have  been  wrongfully 
inntrucfed  against  him.     Counaelman  v.  Collins,  68 

5.  The  fact  that  the  trial  court  gave  a  counter  instruction  does  not 
cure  the  giving  of  an  erroneous  one,  it  being  impossible  to  tell  which 
one  the  jury  regarded,  if  either.     Id.,  6S 

6.  An  instruction  assuming  a  state  of  facts  contrary  to  those  shown 
by  the  evidence  in  the  case,  should  not  be  given.  Lehman  dt  Sons  Co, 
▼.  Siggeman,  161 

7.  An  instruction  setting  forth  that  a  preponderance  of  the  evi- 
dence does  not  necessarily  mean  a  majority  of  witnesses,  and  that 
the  evidence  of  one  creditable  witness  may  be  taken  and  given  credence 
in  preference  to  the  evidence  of  a  number  of  witnesses  believed  to  be 
Bwearing  falsely,  should  not  be  given,  for  a  jury  may  not  capriciously 
believe  a  number  of  witnesses  are  swearing  to  falsehoods.  Trott  v. 
Wolfe.  163 

8.  Bid  instructions  for  the  winning  party  are  not  cured  by  gootl 
ones  for  the  loser.    Ijeiter  v.  Day,  248 

9.  A  ptirty  encouraging  the  givin?  of  an  erroneon?  instruction  Ciin 
not  be  hnard  to  complain  thereof.     MrMahon  v.  Sankey,  341 

10.  An  instruction  requiring  the  plaintiff  to  prove  his  case  by  a 
clear  prepondenince  of  the  evidence  is  too  strongly  worded.  Cat'tier 
V.  Trog  Lvmher  Co.,  449 

11.  Instructions  informing  the  jury  as  to  what  they  mayor  may  not 
infer  from  the  non- production  of  books  and  papers,  should  not  U* 
given.     Id.,  449 

12.  An  instruction  setting  forth  that  if  a  municipal  corporation  wun 
found  guilty,  they  should  assewi  »Lgain.st  it  Nuch  damag**s  as  they 
believed  from  the  evidence  the  plaintiff  sustained  as  the  direct  rebult  uf 
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its  negligrence,  can  not  be  complained  of.  Thi;  word  direct  ia  synony- 
mous with  the  words  *'  mitural  and  proximate,"  more  coiumonly  used . 
Lovett  V.  City  of  Chicago^  570 

13.  An  instruction  is  erroneous  which  requires  the  jury  to  find  two 
grounds  before  the  plaintiff  can  recover,  when  the  finding;  of  either 
ground  would  entitle  him  to  rescind  a  given  contract.  Reed  <S:  Co. 
V.  Pinney  <^  Co..  610 

INSURANCE— See  GAiiNisnMBNT.  1. 

1.  A  death  occasioned  by  the  accidental  drinking  of  poison,  or  an 
excessive  quantity  of  a  dangerous  drug,  h  not  within  a  condition  in  a 
policy  setting  forth  that  the  same  would  become  payable,  if  assured 
*' shall  have  sustained  bodily  injuries  received  by.  or  through,  externaU 
violent  and  accidental  means,**  *'and  such  injuries  alone  shall  have 
occasioned  death."    HeaJy  v.  Mut.  Ace.  As8*n  of  the  N.  W,,  17 

2.  In  an  action  against  an  insurance  company  to  recover  upon  one 
of  its  policies,  said  company  contending  that  the  amount  of  goods 
claimed  to  have  be^en  consumed  was  exaggerated,  it  is  held:  That  the 
trial  court  erred  in  admitting  the  testimony  of  firemen  present  at  the 
fire,  and  of  persons  viewing  the  premises  the  day  after  the  6re,  Ihe 
effect  thereof  being  to  show  that  the  claim  set  up  was  excessive.  Pul- 
ver  V.  Rochester  German  Ins,  Co.,  \  24 

8.  In  an  action  to  recover,  upon  the  parol  promise  of  an  insurance 
adjuster  to  pay  a^um  named  within  a  given  time,  this  court  declines, 
in  view  of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 
AJilfer^s  Sat.  Ins.  Co,  v.  Kinneard,  105 

4.  In  an  action  by  a  huAhnnd,  upon  the  death  of  his  wife,  to  recover 
from  a  mutual  benefit  association,  in  which  she  was  insured,  a  sum 
which,  under  its  constitution,  was  then  payable,  the  association  contend- 
ing that  she  falsely  stated  her  age  when  she  became  a  member,  being 
in  fact,  upon  that  account  uninsurable,  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 
Deutscher  Frauen  Kranktn  Verein  v.  Merger ^  112 

5.  A  contract  of  insunince  impliedly  assumes  the  risk  of  all  care- 
lessness by  every  person,  whether  a  possible  beneficiary  under  the  con- 
tract or  not,  from  which  the  death  of  the  assured  may  result,  unless 
such  acts  of  cirnlessne^^  are  especially  exceptt^d;  and  a  death  which  is 
unintentional,  though  caused  by  some  neglect  or  unlawful  act  of  the 
beneficiary,  is  within  the  contract  and  should  not  defeat  the  policy. 
Schreiner  v.  High  Court  of  L  C.  O.  F,  L.,  57G 

6.  There  can  be  no  recovery  in  an  action  founded  upon  an  inten- 
tional wrong.  The  beneficiary  in  an  insunince  policy  can  not  recover 
ivhere  the  death  of  assured  has  been  intentionally  caused  by  his  act. 
Id  ,  576 

7.  It  is  not  necessary  to  show  in  a  given  case  that  the  purpose  of 
the  beneficiary  in  murdering  the  assured  was  to  obtain  the  amount  at 
risk;  it  is  enough  if  the  killing  was  the  intentional  and  wrongful  act 
of  the  beneficiary  named  in  the  policy.     Id.^  576 
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8.  It  is  not  necessary  to  find  in  the  policy  an  exception  in  ttrois 
afirainst  the  intentional  killing:  of  the  assured  by  the  be.ieficiary.  Such 
exception  w  implied  by  luw.    Id.,  576 

9.  In  an  action  broufrht  to  recover  upon  an  endowment  certificate 
of  a  mutual  benefit  aft»nciiition,  this  coart  holds,  that  the  pleHseftinpr  up 
the  record  of  the  Criminal  Court,  sbowinjj^  the  indictment  of  the  bene- 
ficiary therein  for  the  murder  of  assured,  her  plea  of  guilt  of  man- 
Blaujfhter,  and  sentence  to  the  penitentiary,  constituted  no  defense  to 
said  action,  and  that  judgment  for  the  defendant  can  not  stand.     Id,, 

576 

10.  In  an  action  brought  to  recover  upon  a  fire  insurance  policy,  the 
plaintiff  having  moved  for  judgment  upon  a  certain  stipulation  du!y 
entered  into,  the  defendant  contending  that  it  was  not  liable  because 
of  a  certain  alienation  of  the  property  inf^iired,  this  court  declines  to 
interfere  with  the  judgment  for  the  plaintiff.  Niagara  Fire  Ins.  Co. 
▼.  Scammon,  58^ 

11.  The  good  standing  of  members  of  orders  and  societies  must  be 
left  to  the  determination  of  the  organizations  them^^elves.  Where  such 
organization  proceeds  to  determine  the  que«tton  in  accordance  with  the 
rules  and  regulations  thereof  it  will  bind  the  member,  and  in  the  ab- 
sence of  fniud,  or  such  irregularity  as  goes  to  the  jurisdiction  of  the 
society  in  the  particular  case,  the  detrrmination  will  be  treated  as  final 
and  conclusive  in  courts  of  justice  and  in  the  absence  of  peculiar  and 
exceptional  provisions  in  an  endowment  certificate,  issued  by  such  or- 
ganiziition,  or  its  by-laws,  a  court  will  not  look  into  the  moral  conduct 
of  one  who  wait  in  membership  at  the  time  of  his  death,  for  the  purpose 
of  determining  whether  he  was  in  good  standing.  High  Court  qf  I. 
O.  qt'  F.  v.  Znky  613 
.  12.  The  issue  of  such  certificate  to  the  beneficiary  is  a  contract,  nnd 
creates  property  rights  which  are  not  to  be  divested,  save  in  accordance 
with  the  terms  of  the  contract  and  the  rules  of  the  society,  which  form 
a  part  thereof,  and  except  in  cases  where  the  contract  provides  for  a 
forfeiture  of  all  rights  under  it,  ipao  facto,  on  the  happening  of  sonic 
event,  the  good  standing  of  the  member  in  the  society  will  continue 
until  his  staUta  therein  has  been  shown  to  be  changed  by  some  proceed- 
ing of  the  society  taken  in  pursuance  of  its  rules  and  by-laws.    Id., 

61  :> 

13.    The  good  standing  of  a  member  can  not  be  affected  by  showing 

his  general  bad  reputation,  nor  by  proving  specific  lapees  from  virtue 

or  honesty.     Id*.  613 

INTERPLEADER— See  Agkncy,  1;  Mortgages. 

JUDGMENTS  AND  DECRKES-See  Cektioraui.  2;  Fraud,  2. 

1.  Where  the  defendant  is  duly  served  with  process,  or  appeare<l 
in  the  cau»e,  the  judgment  of  a  court  of  a  given  State  is  conclusive  for 
all  purpo'^es  and  is  not  open  to  inquiry  upon  the  merits*.  If  the  judg- 
ment is  conductive  in  the  State  where  it  was  pronounced,  it  is  equally 
conclusive  in  all  the  courts  of  any  other  iState.  nnd  the  Legislature  of 
another  State  is  powerless  to  authorize  its  courts  to  open  the  merits 
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JUDGMENTS  AND  DECREES.     Continued, 

and  review  the  cause,  or  to  enact  that  Kuch  a  judgment  shall  not 
receive  the  oarae  faith  and  credit  that  it  had  by  law  in  the  State  where 
it  was  rendered.     U,  S.  Express  Co.  v.  Smith,  90 

2.  The  reversal  of  one  or  more  of  sovenil  dependent  judgments, 
operates  as  a  reversal  of  all  of  them.     Ailing  v.  Wenzell,  246 

8.  Equity  will  not  interfere  in  behalf  of  the  maker  of  a  judgment 
note,  founded  upon  a  sufficient  consideration,  whf>re  judgment  is 
taken  thereon,  without  jurisdiction  of  such  maker.  Kaufman  v. 
Schneider,  256 

4.  Upon  a  motion  to  set  aside  a  judgment,  and  for  a  new  trial,  said 
judgment  having  been  rendered  in  the  ubsence  of  petitioner,  a  part}* 
to  the  suit,  it  clearly  appearing  that  such  absence  was  due  to  a  misun- 
derstanding on  his  part,  this  court  declines  to  interfere  with  the  judg- 
ment against  him.     Byrne  v.  O'Neiil,  361 

5.  A  judgment  against  a  defendant  by  default  is  not  conclusive  as  to 
bis  right  to  recover  on  a  chtim  pleaded  by  him  as  a  set-off.  Lifch  v. 
Clinch,  654 

6.  Under  a  stipulation  to  the  effect  that  several  ca^os  shall  be  tried 
by  the  court  without  a  jury,  and  that  all  cases  after  the  first  one  tried 
shall  abide  the  event  of  that  case,  both  in  the  Circuit  Court  and  on 
appeal,  judgment  shoukl  be  rendered  in  all  the  cases  according  to  the 
final  decision  in  said  first  ca^e.  Commercial  U,  Assurance  Co.  v. 
Scammon,  659 

7.  After  being  refused  judgment  on  one  ground,  taking  it  on 
another  ground  is  np  waiver  of  the  party's  right  to  judgment  on  the 
ground  on  which  it  was  refused.     Id  ,  659 

JURISDICTION— See  Actions,  4;  Evidence,  12;  Practice,  50;  Trust,  3. 

1.  Tne  Probate  Court  h^us  jurisdiction  of  the  person  of  one  who  is 
present  in  answer  to  a  cibition.     Blair  v.  Sennoft,  368 

2.  However  numerous  may  be  the  defendants  in  an  action,  the  steps 
by  which  jurisdiction  over  them  respectively  is  obtained,  are  several 
as  to  each.     Baldwin  v.  Ferguson^  393 

3.  Consent  by  creditors  suing  separate  attachments  out  of  the  Cir- 
cuit Court,  that  property  attached  be  turned  over  to  the  assiarnee  of  the 
common  creditor  subsequently  appointed  by  the  County  Court,  gives 
the  hitter  court  exclusive  jurisdiction  in  the  adjust! m^nt  of  claims 
against  the  property.     Plume  <^  Attcood  Mfg.  Co.  v.  Caldwell,        492 

4.  This  court  has  no  jurisdiction  to  review  any  matterrf  involved  in 
a  given  controversy,  where  the  constitutionality  of  a  statute  is  involved. 
Graham  v.  People,  568 

5.  A  justice  of  the  peace  has  jurisdiction  of  actions  involving  inju- 
ries to  personal  property.     Gallery  v.  Davis,  -  619 

6.  The  statute  which  excludes  from  the  cognizance  of  the  Appellate 
Court  "  cases  involving  the  validity  of  a  statute,"  does  not  take  away 
its  jurisdiction  to  decide  whtther  a  statute  has  been  repealed.  Village 
of  Morgan  Park  v.  Gahan,  646 

JUSTICES — See  Appeal  and  Error,  1,  8,  9;  Jurisdiction,  5. 
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LANDIiORD  AND  TENANT-~See  Guaranty,  1;  Homkstrad,  2. 

1.  Thefilinfifof  a  cognovit  in  an  action  for  the  recovery  of  rent, 
acknowledflring  the  caune  of  action,  the  amount  of  claiuiig>et<,  and  releas- 
ing all  errors  in  conformity  with  a  condition  in  a  lease  naming  a  cer- 
tain person  as  attorney  for  the  lessees  with  such  powers,  operates  to 
bind  the  parties  executing  the  sam^  and  no  mere  error  up  to  and 
including  the  entry  of  judgment  can  be  urged  as  a  reason  for  the  rever- 
ed thereof,  unless  a  want  ef  jurisdictioli  or  exercise  of  power  not  given, 
is  shown.     Little  ▼.  Dj/er,  85 

2.  It  is  the  duty  of  a  leroee,  upon  the  discovery  that  reprepcnla- 
tions  which  induced  the  hiring  of  the  premises  were  fraudulent,  to 
rescind  the  lease,  if  it  is  desired  to  escape  its  obligations.  Failing  to 
do  so  amounts  to  an  election  to  continue  the  same  in  force,  and  to  abide 
by  its  covenants,    /cf.,  85 

8.  Fraudulent  representation**  mide  to  induce  the  acceptance  of  a 
lease  under  seal,  can  not  be  relied  upon  as  a  defen^^e  in  an  action  thereon; 
the  remedy  of  the  injured  party  in  such  cases  is  in  equity.    Id.t         85 

4.  Upon  the  cancellation  of  a  lease  the  delivery  by  the  lessee  of  his 
copy  to  the  lessor  can  have  no  effect  upon  the  warrant  of  attornfy 
provided  for,  in  the  absence  of  a  binding  agreement  canceling  the  same. 
Id,,  85 

5.  In  an  action  brought  to  recover  damages  for  the  alleged  breach 
by  a  landlord  of  an  implied  covenant  for  peaceable  and  quiet  enjo}*- 
ment,  it  being  claimed  that  the  heat  in  the  premises  in  question  became 
so  oppressive  as  to  compel  removal  upon  the  part  of  the  plaintiff,  this 
court  holds  that  defendant  was  entitled  to  operate  the  premises  in  tne 
same  manner  under  the  lea^e  in  force  when  the  piaintiffx  moved,  as 
under  a  former  one  between  the  same  parties;  that  no  evidence  was 
introduced  justifying  the  damages  awarded,  and  that  the  verdict  for 
'the  plain  tiff  can  not  stand.    Chi.  Warehouse,  e/c,  Co,  v.  III.  Pneumatic 

Tool  Co.,  144 

6.  The  presumption  is,  that  furniture  in  use  in  a  dwelling  belongs 
to  the  occupant,  and  a  levy  thereon  for  rent  by  the  landlord  will  not 
render  him  liable  for  exemplary  damages  unless  it  appears  that  he 
knew  that  the  same  belonged  to  another.  Nor  would  knowledge  on 
the  landlord's  part  that  there  was  a  chattel  mortgage  upon  the  same, 
deprive  him  of  the  right  of  levying  his  distress  or  subject  him  to  liability 
for  punitive  damages  for  so  doing.     Mackin  v.  Bit/the,  216 

7.  Neither  will  a  landlord  be  liable  for  more  than  the  actual  dam- 
age, where  such  goods  are  seized  by  his  agents  with  knowledge  that  the 
same  have  been  taken  possession  of  under  a  mortgage,  by  a  third  person, 
unless,  with  full  knowledge  of  all  the  facts,  he  ratifies  such  action. 
Id.,  216 

8.  Nor  will  the  retention  of  the  goods  by  the  landlord,  after  being 
infoniied  of  the  claim  of  such  third  person,  subject  him  to  punitive 
damages,  if  in  good  faith  he  proposes  retaining  the  same,  to  test  the 
validity  of  the  morlgnge  running  to  »<uch  person,  and  the  title  to  the 
goods  thereunder.     Jd.,  216 

9.  In  an  action  brought  for  the  recovery  of  damages  for  a  trespass 
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'  growiiiK  out  of  a  levy  upon  certuin  household  furniture  for  rent  due 
from  another,  the  plaintiff  claiming  to  be  in  po  session  thereof  under 
purchase  at  mortfirnge  sale,  this  court  holds  that  the  evidence  docs  not 
justify  the  conclusion  that  the  landlord  intentionally  and  knowing^ly 
kept  trunks  containing  her  apparel,  levied  upon  at  the  time  the  house- 
hold goods  were  taken,  to  wantonly  oppress  and  harass  her  or  to  gratify 
his  malice;  that  the  instruction  given  in  her  behalf  touching  the  esti- 
mation of  damages  was  erroneous;  likewise  the  refusal  to  allow  defend- 
ants* counsel  to  ask  the  plaintiff  upon  cross-psiuii nation  as  to  hor 
moUve  in  taking  the  mortgage  in  question;  likewise  the  ruling  that  if 
there  was  a  legal  consideration  for  the  mortcriige*  the  intention  or 
motive  in  taking  it  cut  no  figure,  and  that  judgment  for  the  plaintiff 
can  not  stand.    Id.,  '  216 

10.  In  proceedings  touching  a  landlord*s  lien  for  ground  rent  and 
taxes  upon  certain  buildings  conceded  to  be  chattel  property,  this  court 
holds  that  the  terms  of  sale  thereof  were  within  the  discretion  of  the 
court,  and  declines  to  interfere  with  the  decree.    Kuitner  v.  Haines. 

807 

11.  A  provision  in  a  lease  to  two  leasees  that,  "the  party  of  the 
second  p«rt "  authorizes  any  attorney  to  enter  **  their"  appearance  and 
confess  judgment,  gives  authority  to  confess  judgment  against  both 
lessees.     Frank  v.  Thomas ^  tAl 

12.  Where  confession  of  judgment  on  a  lease  is  entered  in  term 
time,  the  copy  of  the  lease  attached  to  the  declaration  becomes  no  piirt 
of  the  record.    Id.,  547 

13.  In  an  action  brought  for  the  recovery  of  rent,  this  court  holds 
that  the  evidence  justified  the  finding  of  the  trial  court  that  the  lease 
involved  was  duty  delivered,  and  that  the  error  therein  touching  the 
year  in  which  it  was  to  end,  can  not  affect  the  right  of  recovery  there- 
on.   Nffquist  V.  Mat-fin,  623 

LARCENY— See  Trespass,  3. 

LIBEL. 

1.  The  imputation  that  one  holds  certain  opinions  is  not  libelous. 
Cerrenif  v.  Chicago  Daily  News  Company,  560 

2.  A  foreign  corporation  mny  maintain  in  this  State  an  action  for 
libel.     Jefre.Jers^  Mercantile  Agency  v.  Douglass,  627 

LIMITATIONS-See  Administration.  2. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  this  court  holds  that  on 
account  of  an  objectionable  remark  to  the  jury  on  the  pari  of  the  trial 
judge,  the  veidict  for  the  plaintiff  can  not  stand.    Lively  v.  Sexton, 

417 

MANDAMUS. 

1.  The  filing  of  a  petition  for  mandnmus  herein  and  the  issuance  of 
summons,  to  the  end  that  a  jndge  of  the  Superior  Court  should  sign  a 
bill  of  ezceptiono,  is  improper  without  first  obtaining  leave  to  file. 
Hawkins  v.  Harding,  25 
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MASTER  AND  SERVANT— See  Personal  Injuries. 

1.  This  court  declines  to  interfere  with  the  vet  diet  for  (be  pluintiif 
in  an  uction  brought  to  recover  for  personal  injuries  alleged  to  have 
been  suffered  by  him,  through  the  negligence  of  one  of  defendant's 
servants.     Chicago  iJatifotH  Cab  Co.  v.  McCarthy^  199 

2.  In  an  action  brought  to  recover  a  balance  alleged  to  be  due  under 
a  contract  of  service,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  ihe  verdict  for  the  plainriff.     Gary  v.  Norton,  365 

3.  In  an  a^^tion  brought  to  recover  a  balance  claimed  to  be  due  on 
account  of  wages,  this  court  declines,  in  view  of  the  evidence,  to  inter- 
fere with  the  judgment  for  the  plaintiff.     Kraewer  v.  lA^isfer,        o91 

4.  In  order  to  justify  the  retention  of  the  deposit  of  an  employe  upon 
his  discharge,  the  contract  of  service  providing  for  such  retention  in 
certain  cases,  it  must  be  shown  that  a  contingency  nro^e  which  war- 
ranted such  action.     Chicago  City  Ry.  Co.  v.  Btanchar<f,  481 

5.  Where  the  right  to  recover  a  deposit  depends  upon  the  txercise 
of  the  judgment  of  a  given  person,  the  forfeiture  thereof  under  such 
clause  will  not  be  permitted  unless  it  be  shown  that  there  wsis  an  exer- 
cise of  8uch  judgment  in  good  faith,  and  in  a  reasonable,  and  not  in  an 
arbitniry  or  capricious  manner.     Id.,  481 

6.  in  an  action  brought  by  a  discharged  emp1o3'e  of  a  street  railroad 
company  to  recover  the  amount  of  a  deposit  made  by  him  upon  entering 
the  employment  of  such  company  and  certain  wages  alleged  to  be  due, 
this  court  holds,  thnt  the  terms  of  the  written  contract  under  which 
the  plaintiff  was  fintt  employed  wo»  in  no  way  changed  or  modiGed  by 
a  subsequent  parol  agreement  to  accept  less  wage^*,  if  allowed  to  con- 
tinue in  such  employment;  that  the  contract  first  entered  into  con- 
trolled plaintiff's  right  of  recovery  upon  his  final  discharge,  and  that  in 
the  ab^^ence  of  evidence  warranting  the  retention  of  the  sums  in  ques- 
tion, the  judgment  for  the  plaintiff  muf't  be  affirmed.     Id.,  481 

7.  In  an  action  brought  to  recover  for  extra  work,  in  connection 
with  the  erection  of  a  building,  this  court  declines,  the  evidence  being 
sharply  conflictiiig,  to  interfere  with  the  verdict  for  the  plaintiff. 
Thurher  y.  Aiidef'fon,  6*^8 

8.  A  master  must  use  diligence  in  providing  and  maintaining  safe 
machinery  and  appliances  to  be  handled  by  his  employes,  and  he  U 
bound  to  inspect  the  cars  of  other  .persons  or  companies  which  his 
servants  are  required  to  operate  in  the  course  of  their  employment. 
Sack  V.  Dolese,  6^6 

9.  Before  it  can  be  said  that  the  master *s  negligence  in  failing  to 
inspect,  was  the  cause  of  an  injury,  it  must  be  shown  that  the  fault  or 
defect  in  the  appliance  in  question  was  one  which  a  proper  inspection 

'     would  have  disclof^d,  even  though,  from  the  nature  of  the  accident,  it 
may  be  readily  concluded  that  Rome  defect  did,  in  fact,  exist     Id.,    636 

10.  In  such  cases  the  burden  of  proof  is  upon  the  plaintiff.  Id.,   63) 

11.  In  an  action  brought  by  a  servant  to  recover  from  his  employers 
for  personal  injuries  alleged  to  have  been  occasioned  through  their  neg- 
ligence, this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  verdict  for  the  defendants.     Id.,  636 
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mechanic's  liens. 

1.  An  nccount  is  verified  the  same  as  a  petition  or  plea  by  makinf;^ 
oath  to  the  truth  of  the  facts  set  forth  therein.  McDonald  v.  Rosen 
garten,  71 

2.  The  filing  of  a  statement  verified  by  an  affidavit  is  essential  to 
the  creation  of  a  mechanic*s  lien.    ld„  71 

3.  Such  statement  is  required  to  set  forth  the  amount  due  after  al- 
lowing all  credits,  and  the  timps  when  the  material  was  furnished,  or 
the  labor  performed,  and  a  correct  description  of  the  property  to  be 
charged  with  the  lien.    Id.,  71 

4.  Such  requirements  are  not  met  by  stating  the  amount  due  in  a 
lump  sum,  after  deducting  all  credits,  without  stating  any  items  com- 
posing the  account,  or  showing  what  the  credits  were,  and  stating  that 
the  work  or  contract  was  completed  at  a  certain  time,  without  sbowinsr 
the  time  or  times  when  it  was  commenced  or  performed,  or  the  period 
during  which  the  materials  were  furnished  or  the  labor  claimed  for, 
rendered.     Id,,  71 

5.  Provisions  of  law  which  are  conditions  precedent  to  the  attach, 
ment  of  a  lien  miJist  be  strictly  complied  with.    Id,,  71 

6.  I'he  recognition  by  an  owner  and  building  contractor,  of  the  sur- 
viving member  of  a  firm  of  architects  upon  whose  certificates  pay- 
ments were  to  be  made,  as  superintendent  and  architect,  is  binding 
upon  both.    Davidson  v.  Provost,  126 

7.  Upon  a  bill  filed  by  a  building  contnictor  to  enforce  a  mechanic's 
lien  for  an  amount  claimed  to  be  due,  this  court  holds  as  erroneous  the 
refusal  of  the  trial  court  to  admit,  upon  the  part  of  the  defendant,  evi- 
dence going  to  show  that  the  plaintiff  had  not  followed  the  plans  and 
specifications,  whereby  he  was  injured,  and  that  the  decree  for  the 
plaintiff  can  not  stand.    Id.^  126 

8.  A  mechanic's  lien  can  not  be  enforced  upon  premises  where  a 
.  given  contract  was  to  have  been  performed,  where  no  part  of  the  labor 

has  been  done  and  no  part  of  the  materials  used  when  the  same  is 
rescinded  by  the  owner.     Horr  v.  Stavik,  141 

9.  Work  done  and  materials  furnished  without  such  owner's  con- 
sent after  notice  of  rescission  do  not  affect  the  general  rule.     Id.,    141 

10.  In  such  case  the  contractor's  remedy  is  confined  to  an  action  for 
damages  for  breach  of  the  contract.    Id.,  141 

11.  A  contractor  who  hires  out  his  license  to  another  who  has  none, 
in  order  that  the  latter  may  purchase  material  and  carry  out  a  contract 
be  has  entered  into,  is  not  entitled  to  a  lien  upon  the  premises  in  ques- 
tion, in  case  of  non-payment  of  the  price  agreed  upon  for  the  use  of 
said  license.    Bufitside  v.  O^Hara,  150 

12.  A  waiver  by  an  owner  of  that  which  the  statute  expressly 
makes  a  condition  precedent  to  the  attaching  of  a  lien,  can  not  be  relied 
upon  as  a  substitute  for  the  performance  of  the  condition  in  question. 
Id.,  150 

13.  Upon  an  appeal  from  a  decree  awarding  a  mechanic's  lien,  the 
record  should  definitely  show  that  the  same  was  against  the  right  prop- 
erty.    Maxwell  v.  Koeritz,  300 
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14.  In  <he  case  presented,  this  court  holds  that  the  word  '*  creditor  " 
in  Sec.  4,  Chap.  82,  R.  S.,  as  amended,  does  not  incan  subcontractor. 
Id.,  300 

15.  In  a  puit  for  mechanic's  Hen  where  the  mechanic  was  wrong- 
fully discharf?ed,  the  value  of  the  work  done  must  he  measured,  nnd^r 
section  11  of  the  Lien  Act,  in  proportion  to  tiie  con:ract  price  of  tlie 
whole  work.     Watrous  v.  Davie f,  542 

MISTAKE—See  Deposit.  1. 

MORTGAGES— See  Fraud,  2;  Lahdixjrd  and  Tenant,  6,  7.  8,  9;  Tuks- 

PA88,  7. 

1.  Mort^^tres  upon  stock  and  fixtures  are  invalid,  so  far  as  the  ptock 
is  concerned,  as  agdin^t  credit^  rs  of  the  mortfragor  when  sales  there- 
from are  made  by  consent  of  the  mortgagees.     Hhode  v.  Mntfhai,     147 

2.  Where  a  debt  is  secured  by  a  mortgage,  the  asci^nment  of  pirt 
of  the  debt  carries  the  benefit  and  control  of  the  security,  upon  such 
terms  as  the  relations  between  the  assignee  and  the  holder  of  the  rf>si- 
due  of  the  debt  may  require.     Moglovghlin  v.  Cfark,  252 

8.  The  purchase  by  the  trustee  in,  or  by  the  holder  of  the  indebted- 
ness of,  a  prior  incumbrance,  or  any  pirt  of  the  indebtedness  of  n 
junior  incumbrance,  must,  as  between  the  two.  be  held  to  be  so  much 
in  the  naiure  of  a  partial  redemption,  as  to  leave  to  the  holder  of  the 
residue  priority  of  right  to  the  satisfaction  of  that  residue,  before 
applying  any  proceeds  of  the  property  to  the  satisf.ction  of  that  part 
of  the  debt  so  sold.    Jd.,  252 

4.  The  owner  of  land  subject  to  mortgage  who  has  been  made 
defendant  in  a  suit  by  the  mortgagee  to  foreclose  the  mortgage,  and  in 
another  suit  by  a  former  owner  of  the  land  to  establi»>h  his  title  to  the 
mortgnge.  may  by  bill  in  the  nature  of  an  interpleader,  compel  sui  h 
adverse  cliiimants  to  interplead.     Curtis  v.  WilliamH,  518 

5.  Such  bill  of  interpleader  should  be  an  original  bill  and  not  a 
cross-bill  in  one  of  the  former  suits.    Id.,  518 

6.  It  is  no  objection  to  such  bill  that  the  complainant  therein  has 
filed  an  answer  in  one  of  the  former  suitd.     /<f.,  518 

7.  On  the  filing  of  such  bill  a  preliminary  injunction  restraining 
the  prosecution  of  the  former  suits  may  be  issued,  though  no  positive 
injury  is  shown.    Id.,  518 

8.  On  the  application  for  such  injunction,  the  complainant's  sworn 
allegation  that  the  bill  is  brought  without  collusion  can  not  be  con- 
tradicted.   Id.,  518 

9.  Where  a  defendant  in  partition  files  a  cross-bill  asking  to  have  a 
deed  given  by  him  declared  a  satisfied  mortgage,  and  that  it  be  can- 
celed, and  that  an  accountimr  be  had  between  him  and  the  mortgajree, 
the  court  may,  if  it  finds  the  deed  to  be  an  unsatipfied  mortgage,  deter- 
mine the  amount  due  thereon,  though  no  other  affirmative  relief  is 
prayed  for  by  the  mortgagee.    Linch  v.  Clinch,  664 

MUNICIPAL   CORPORATIONS  — See    Personal   Injuries,    6;   Rail- 
roads, 1. 
1.    The  history  of  city  council  proceedings  pending  the  considera- 
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tioQof  an  ordinance  which  is  but  a  proposition,  and  is  of  no  effect 
unless  accepted  by  the  party  to  whom  it  is  made,  can  not  he  u«ed  to  give 
force  or  meaning  to  the  contract  so  made.  C,  B,  dk  Q.  R.  R,  Co.  v. 
City  of  Chicago,  206 

2.  An  advertisement  by  a  village  for  bids  for  work  on  a  local  improve- 
ment, to  be  paid  for  by  special  assessment,  while  it  charges  the  bidders 
with  notice  of  the  ordinance,  providing  for  the  improvement  in  ques- 
tion, does  not  affect  them  with  notice  of  a  subsequent  ordinance  pro- 
viding the  method  in  which  the  special  assessment  shall  be  levied. 
Village  of  Morgan  Park  v.  Gahan,  646 

8.  Where  an  ordinance  providing  for  a  local  improvement,  declares 
that  it  shall  be  paid  for  by  speciiil  assessment,  the  passage  of  a  subse- 
quent invalid  ordinance  providing  that  the  assessment  shall  be  paid  in 
ten  annual  installments,  is  such  an  attempt  to  change  the  proposed  con- 
tract as  will  justify  a  bidder  in  refusing  to  execute  it.     /d.,  646 

NEGLIGENCE— See  EviDKNCB,  1;  Municipal  Corporation;  Personal 
Injuries;  Railroads. 

1.  Negligence  is  a  question  of  fact  for  the  jury.     Trott  v.  Wolfe, 

163 

2.  Negligence  and  due  care,  and  degrees  and  comparisons  of  negli- 
gpnce,  are  questions  of  fact  for  the  jury,  and  their  determination  should 
not  be  interfered  with,  unless  it  appears  that  they  have  disregarded 
their  duty.     C.  M,  dB:  St.  P.  Ry,  Co.  v.  Wilson,  846 

8.  Negligence  is  a  question  of  fact  for  the  jury,  and  when  the  evi- 
dence is  conflicting  their  verdict  is  conclusive.  Chicago  City  Ry.  Co. 
V.  Brady,  460 

NEGOTIABLE    INSTRUMENTS— See    Contracts,   5,   6;  Gaming,    1; 
Insolvency,  11,  13,  15;  Judgments  and  Decrees,  8;  Trust,  6,  6. 

1.  The  writing  of  his  name  by  the  payee  of  a  note  on  the  back 
thereof  implies  a  contract  that  parol  evidence  is  inadmissible  to  vary. 
Kingslnnd  v.  Koeppe,  81 

2.  On  a  blank  indorsement  by  a  stranger  to  the  note  the  law  implies 
no  contract,  but  presumes,  in  the  absence  of  evidence  to  the  contrary, 
the  asi«umption  of  a  contract  of  guaranty.    Id.,  81 

8.  The  presumption  is,  unless  the  facts  are  shown  to  have  been  oth- 
erwise, that  the  indorsement  was  placed  upon  the  note  when  the  same 
was  made,  and  therefore  was  intended  as  a  guaranty  supported  by  the 
original  consideration  of  the  note.     Id.,  81 

4.  Evidence  as  to  conversations  between  the  parties  at  the  time  of 
the  indorsement,  is  admissible  in  such  case,  and  it  is  a  qnestion  of 
fact  whether  such  signer  did,  in  fact,  intend  that  personal  liability  as 
guarantor  should  be  incurred  or  not.     Id.,  81 

5.  In  an  action  by  the  indorsee  of  a  note  against  the  indorser 
thereof,  the  contention  of  the  defendant  being  that  an  agreement  to 
renew  was  not  carried  out,  for  the  reason  that  a  third  person,  instead 
of  signing  the  same  as  surety,  executed  his  individual  note  for  that  pur- 
pose, this  court  holds  that  in  view  of  the  evidence  the  verdict  for  the 
defendant  can  not  stand.     Kaufman  v.  Lindell,  119 
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6.  In  an  action  brought  to  recover  upon  certain  promisRory  notpn 
given  to  renew  a  prior  indebtedness  of  a  copartnership  subsequent  to 
the  dissolution  thereof  by  one  of  its  members  who  signed  the  firm  name 
thereto,  he  havincr  purchased  the  interests  of  the  other  partners,  and 
agreed  to  assume  the  debts  of  such  firm,  this  court  holds,  the  conten- 
tion being  as  to  whether,  when  said  notes  were  delivered,  the  officers 
of  the  bank  receiving  them  knew  of  such  dissolution,  and  that  the  firm 
debts  bad  been  so  assumed,'  that,  in  view  of  the  giving  of  erroneous  and 
misleading  instructions,  the  judgment  for  the  defendant  can  not  stand. 
Dixon  Nat,  Banir  v.  Spielmann,  184 

7-  Although  a  draft  upon  consignees  in  favor  of  one  making 
advances  is  dishonored,  the  delivery  of  the  shipping  receipt  to  such 
person  is  equivalent  to  a  delivery  of  the  property  in  que4ion.  £um- 
9ty  V.  yickergan,  188 

8.  The  delivery  of  commercial  paper  with  unfilled  blanks,  carries 
with  it  authority  to  fill  the  same,  and  the  rule  applies  to  po«.*ers  of 
attorney  atttichetl  thereto.     White  v.  Altcard,  195 

9.  In  the  absence  of  an  {igreement  to  the  contrary,  a  holder  can 
only  fill  such  blanks  as  the  context  shows  thoy  should  be  filled,  and 
where  it  does  not  show,  they  must  be  filled  with  regard  to  what  i^; 
reasonable  under  the  circumstances.     Id.,  195 

10.  If  in  such  case  the  amount  inserted  as  attorney's  fees  in  a  power 
of  attorney  is  excessive,  it  may  be  reduced  to  what  is  re^isonuble.    Id, , 

195 

11.  The  title  to  a  check  mailed  to  the  payee  without  his  request,  re- 
mains in  the  sender  during  transmission.     Buehlerv,  Gt/f,  225 

12.  The  making  of  a  check  and  having  the  same  certified  by  a  bank 
passes  no  title  to  the  funds  on  which  the  check  is  drawn  to  the  person 
named  as  the  payee  thereof,  until  delivery.    Id.,  225 

13.  .  Delivery  of  an  instrument  is  not  presumed  from  the  fact  of  its 
execution.  While  the  maker  retains  the  custody  of  the  instrument,  the 
inference  is  that  it  has  not  been  delivered;  and  unless  there  is  evidence 
to  put  a  party  on  notice  that  it  has  been  delivered,  he  may  legally  de«il 
with  the  instrument,  on  the  a<:sumption  that  it  has  never  passed  from 
the  custody  of  the  maker.    Id.,  225 

14.  In  an  action  brought  to  recover  upon  a  promissory  note,  the  con- 
tention being  as  to  whether  the  same  had  been  executed  by  the  defend- 
ant, this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the 
yerdict  for  the  plaintiff.    Doraett  v.  Cloiher,  281 

15.  While  the  giving  of  a  note  of  itself  unexplained  is  not  evidence 
of  a  settlement  of  all  accounts  between  the  parties,  it  tends  to  cor- 
roborate testimony  of  such   settlement.     Heffron  v.  Chopin  dt  Gore, 

565 

16.  In  connection  with  other  circumstances,  without  any  direct  tes- 
timony of  a  settlement,  the  giving  of  a  note  may  be  evidence  of  the 
existence  of  a  demand,  subject  to  no  counter-claim.     Id.,  565 

17.  The  giving  of  a  check  is  not  a  representation  that  the  maker 
has  the  money  in  the  bank  upon  which  it  is  drawn,  but  it  is  a  represen- 
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tation  that  the  check  is  a  good  and  valid  order  for  its  amount;  that  the 
existing  state  of  facts  is  such  that  in  ordinary  course  the  check  will  be 
met    Barton  v-  The  People,  573 

18.  The  neglect  of  the  payee  of  a  check  to  present  the  same  the  day 
succeeding  that  upon  which  it  was  given,  imposes  upon  him  only  the 
risk  of  whatever  damag«j  may  result  to  the  maker  therefrom.  Mad- 
detom  V.  Heath  <t  Milligan  Mfg.  Co.,,  588 

19.  In  an  action  by  a  bank  to  recover  from  the  drawers  of  a  check 
paid  by  it  in  conformity  with  an  arrangement  with  the  private  banker 
upon  whom  it  was  drawn,  to  receive  at  the  clearing  house  and  to 
advance  money  upon  checks  drawn  upon  him,  the  same  to  be  subject  to 
his  approval,  settlements  to  be  made  each  day,  said  banker  subsequently 
becoming  insolvent,  this  court  holds  that  the  failure  of  f^aid  bank  to 
return  the  check  in  suit  to  the  bank  that  sent  it,  by  a  certain  hour  in 
the  day,  subjected  it  to  the  risk  that  such  bank  had,  after  the  expiration 
thereof,  changed  its  position  so  that  a  subsequent  return  would  work 
them  an  injury  that  would  not  have  occurred  had  it  been  returned 
within  the  time  limited  for  that  purpose,  and  declines  to  interfere 
with  the  judgment  for  the  plaintiff.    Id.,  588 

20.  There  is  no  presumption  of  guaranty  froni  the  indorsement  of  a 
note  by  a  stranger,  where  the  contract  is  written  out  on  the  back  of 
the  note  in  terms  pointing  to  a  different  liability.  Delamater  v. 
Kearns,  634 

21.  In  an  action  against  the  indortier  of  a  promissory  note,  this 
court  hold»,  there  being  no  evidence  of  diligence  to  collect  from  the 
maker,  or  that  a  suit  against  her  would  have  been  un vailing,  or  that 
she  had  absconded,  or  resided  oat  of  or  had  left  the  State,  that  the 
judgment  for  the  plaintiff  can  not  stand.    Id.,  634 

NEW  TRIAL. 

1.  The  refu!>al  of  a  new  trial  to  the  plaintiff  in  a  suit  brought  against 
a  municipulity  to  recover  for  injuries  alleged  to  have  occurred  through 
its  negligence,  upon  the  ground  that  the  verdict  in  his  favor  was  inade- 
quate, will  not  be  disturbed  merely  on  the  btrength  of  such  inconsist- 
ency.   Loceit  V.  City  of  Chicago,  570 

NUISANCES. 

1.  It  is  a  rule  of  law  in  this  Stat«,  that  for  a  nuiHance,  permanent  in 
its  character,  affecting  the  value  of  adjaC'^nt  property,  if  continued, 
the  owner  of  such  property  may  Uccept  and  ratify  the  feature  of  per. 
manency,  sue  once  for  all,  and  recover  his  whole  damages,  instead  of 
being  driven  to  successive  suits.     Chi.  Forge  dt  Bolt  Co.  v.  Sanche, 

174 

2.  Such  property  owner  may  bring  an  action  for  temporary  disturb- 
ance or  permanent  loss,  but  not  upon  both  grounds,  and  if  puit  is 
brought  for  the  latter  reason,  the  lesser  claim  becomes  merged  therein. 
Id.,  174 

8.     In  the  case  presented  it  is  held:   Tliat  it  was  improper  for  the 
trial  court  to  exclude  instructions  offered  on  behalf  of  the  defendants. 
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the  same  Betting  forth  that  if  the  operation  of  the  establishment  in 
question  had  increased  the  value  of  the  property  claimed  to  have  been 
injured,  in  excess  of  damage  done,  no  recovery  could  be  had.    Id.,     174 

PARTIES— See  Ambndmbnt,  1;  Crisciival  Law,  1;  Injunctions,  2. 

PARTITION— See  Mortgages,  9. 

PARTNERSHIP— See  Nbgotiablb  Instbuscents,  6;    Practice,  13. 

1.  The  knowledj^i  of  one  of  several  co-ptirtners  as  to  a  matter  of  firm 
buRiness  must  be  looked  upon  as  the  knowledge  of  the  firm.  McDonald 
V.  Western  Refrigerating  Co.,  283 

2.  An  assignment  by  less  than  the  full  number  of  the  members  of  a 
given  firm,  of  ptitents  owned  by  it,  conveys  only  their  interests  therein 
after  the  payment  of  the  piirtnership  debts.     Covel  v.  Benjamin,     297 

3.  The  statute  authorizing  limited  partnerships  must  be  substantially 
complied  with,  or  those  who  associate  under  it  will  be  liable  as  general 
partners,  and   notice   to  creditors   that  the  debtors  only  expected  or 
intended  to  be  liable  as  special  partners,  will  not  restrict  their  liability. 
Manhattan  Brass  Co.  v.  Allin,  336 

4.  The  contribution  of  '*  a  specific  amount  of  capital  in  cash,  or  other 
property  at  cash  value,"  is  not  fulfilled  by  postponing  the  payment  of 
the  indebted nea^  to  the  special  partners  du<^  from  a  preceding  insolvent 
firm,  until  the  new  one  shall  have  paid  the  other  creditors  of  the  old 
one.    Id.,  336 

5.  In  the  case  presented,  this  court  holds  that  the  defendants  were 
liable  as  general  partners,  and  that  the  judgment  against  the  plaintiff 
can  not  stand.     Id.,  336 

6.  If  one  partner  and  a  third  person  take  into  their  possession  firm 
property,  such  act  will  not  constitute  a  trespass.     Sindelar  v.  Walker. 

607 

7.  One  partner  can  not  recover  for  a  trespass  to  the  firm  property 
directed  or  absented  to  by  a  co- partner.     Id.,  607 

8.  One  partner  has  nothing  separately  in  the  corpus  of  the  partner, 
ship  effects.  His  interest  is  what  remains  after  the  partnership  debts 
are  paid,  and  an  account  taken.     Id.,  607 

9.  Thi<)  court  holds  as  proper,  the  sustaining  of  a  demurrer  to  the 
declaration  in  the  case  presented,  the  same  alleging  that  a  co- partner 
of  the  plaintiff  in  collusion  with  the  defendant,  wrongfully  and  fraudu- 
lently foreclosed  a  chattel  mortgage  upon  firm  property.     Id.,  607 

PAYMENT. 

1.     It  is  a  debtor's  duty  to  seek  his  creditor  if  he  is  within  the  State. 
Madderom  v.  Heath  <£•  MilUgan  Mfg.  Co.,  688 

PERSONAL  INJURIRS— See  Damages;  Evidence.  6,  24,  29;  Master 
AND  Skhvant;  New  Tuial,  1;  Railroads. 

1.  In  an  action  brought  by  a  servant  against  his  employer  to  recover 
for  personal  injuries  alleged  to  have  been  suffered  through  the  negli- 
gence of  a  superior  servant,  this  court  declines  to  interfere  with  the 
judgment  in  behalf  of  the  plaintiff.     Hellniuth  v.  Katschke,  21 
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2.  In  an  action  brought  to  recover  from  an  employer  for  an  injury 
allosfed  to  have  been  suffered  by  an  employe  through  its  negligence,  this 
court  holdflf  in  the  absence  of  evidence  going  to  show  that  the  person 
injured  was  commanded  to  take  the  position  in  which  he  was  when 
hurt,  that  the  verdict  in  his  behalf  cha  not  stand.  Gosm  <&  Phillips 
M/g.  Co.  V.  Suelau,  103 

3.  In  an  action  brought  to  recover  from  an  emploj-er  for  injuries 
suffered  by  a  servant  through  undertaking  a  work  outside  the  scope  of 
his  employment,  by  the  order  of  a  supc^rior  servant,  this  court  declines, 
iit  view  of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 
Lehman  dt  Sons  Co.  v.  Siggemanj  161 

4.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
death  of  an  employe  alleged  to  have  been  occa<)ioned /by  the  failure  of 
a  superior  servant  to  watch,  as  ngreed.  for  approaching  trains,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict 
for  the  plaintiff.     C,  St.  L.  dt  P.  R.  R.  Co.  v.  Grosa,  178 

5.  In  an  action  brought  to  recover  daninges  from  a  municipality  for 
personal  injuries  alleged  to  have  been  occasioned  by  a  defective  side- 
walk, this  court  declines,  in  view  of  tl^e  evidence,  to  interfere  with  the 
verdict  for  the  plaintiff.     City  qf  Chicago  v.  McLean,  273 

6.  In  the  case  presented,  an  unprotected  elevator  shaft  being  the 
cause  of  the  injury,  the  plaintiff  having  been  rightfully  upon  the 
premises  in  question,  the  court  declines  to  interfere  with  the  judgment 
for  the  plaintiff.     Marder,  Luse  dt  Co.  v.  Leary^  420 

7.  In  an  action  brought  for  the  recovery  of  damages  for  personal 
injuries,  alleged  to  have  been  occa<<ioned  through  the  negligence  of 
another,  it  is  proper  to  instruct  the  jury  to  consider  in  the  estimation 
of  damages,  plaintiff's  loss  of  time,  there  being  neither  allegations  nor 
direct  proof  thereof,  where  the  injury  suffered  necessarily  imports  such 
loss.     Chicago  City  Ry,  Co.  v.  Hastings,  434 

8.  In  an  action  brought  by  an  employe  to  recover  for  a  personal 
injury  alleged  to  have  been  occasioned  by  his  employer's  negligence  in 
failing  to  provide  proper  machinery  and  appliances,  this  court  holds,  it 
not  appearing  upon  what  ground  the  same  was  biised,  that  the  verdict 
for  the  plaintiff  can  not  stand.  27.  S.  Rolling  Stock  Co.  v.  Chad- 
trick,  474 

9-  Persons  in  imminent  peril  are  not  required  to  exercise  all  the 
presence  of  mind  and  care  of  one  who  is  prudent  and  careful.  North 
Chicago  St.  Ry.  Co.  v.  Louis,  477 

10.  In  such  cases  it  is  a  question  for  the  jury,  whether  or  not  the 
party  acted  rashly  and  under  undue  apprehension  of  danger.    Id.,  477 

11.  In  an  action  brought  to  recover  for  personal  injuries  alleged  to 
have  l)een  occasioned  through  the  negligence  of  the  defendant,  this 
court  holds,  in  view  of  the  introduction  of  improper  testimony  on 
behiilf  of  the  plaintiff,  that  the  verdict  in  her  favor  can  not  stand. 
Nat.  Gas  Light  dt  Fuel  Co.  v.  Miethke,  629 
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1.  A  defendant  proving  one  of  several  pleas  in  bar  is  entitled  to  a 
judgment.    Leiter  ▼.  Day,  248 

2.  If  the  plaintiff  in  a  given  canse  recover  a  verdict  upon  a  declare, 
iion  containing  any  good  count,  with  evidence  applicable  to- it, and  correct 
instructions  as  to  the  hypothesis  upon  which  he  mny  recover,  the  ver- 
dict can  not  be  disturbed  because  of  a  faulty  count;  but  if  the  evidence 
be  only  such  as  sustains  the  faulty  count,  or  if  the  instructions,  either  by 
reference  to,  or  recapitulation  of  the  averments  of  such  count,  put  the 
right  to  recover  upon  the  basis,  among  others,  of  such  faulty  count 
being  proved,  then,  unless  the  justice  of  the  verdict  upon  the  whole 
case  be  clear,  the  same  should  not  be  allowed  to  stand.  U.  S.  Boiling 
Stock  Co.  V.  Chadtciek,  474 

8.  Where  several  counts  in  a  declaration,  all  good,  are  referred  to 
by  the  instruction  for  the  plaintiff,  and  there  is  a  lack  of  evidence  &s  to 
one  or  more,  it  devolves  upon  the  defendant  to  call  the  attention  of  the 
jury  to  the  different  allegations  of  the  several  counts  if  he  chooses  so  to 
do.    Id.,  474 

4.  A  stipulation  setting  forth  that  one  Ciise  shall  "abide  by  the 
issue**  of  another,  means  that  it  shall  abide  '*the  ultimate  result  or 
end,"  of  such  other.     Niagara  Fire  Ins.  Co.  v.  Seimfnon,  582 

5.  A  special  count  is  never  necessary  in  actions  for  money  had  and 
received.     Village  of  Morgan  Park  v.  Gahan,  646 

PRACTICE— See  Appeal  and  Error;  Bastardy,  2;  Bill  op  Excep- 
tions; Certiorari;  Evidence;  Gaming,  2;  Instructions,  3;  Judg- 
ments AND  DrccREBS,  4,  7;  Malicious  Pro-jecution,  1;  Pleading. 

1 .  It  is  proper  to  refuse  to  enter  a  rule  to  show  cause  why  a  judg- 
ment should  not  be  satisfied  of  record,  where  the  affidavits  filed  show 
only  grounds  existing  before  the  entry  thereof.  Hawkins  v.  Harding,  25 

2.  Where  a  continuance  is  sought  on  account  of  the  absence  of  a 
party  in  interest  who  is  expected  to  testify  as  a  witness,  a  higher 
degree  of  diligence  is  required  to  procure  his  attendance  or  deposition 
than  where  the  absent  witnes')  is  a  stranger  to  the  suit.     Mantonya  v. 
Huerter,  27 

3.  Affidavits  in  support  of  a  motion  for  a  continuance  based  upon 
the  absence  of  a  party  to  the  suit  through  ill  health,  should  set  up  his 
expectation  as  to  returning,  or  the  probability  of  obtaining  his  testi- 
mony at  some  future  time.     Id.,  27 

4.  In  the  case  presented,  this  court  holds  that  the  affidavits  filed 
contained  nothing  inconsistent  with  the  view  that  defendant's  deposi- 
tion might  have  been  taken  before  he  went  abroad;  that  they  are 
vague  and  uncertain  as  to  his  health,  and  the  length  of  time  he  had 
been  ill  when  he  left  the  city;  that  nothing  definite  is  stated  as  to  the 
time  of  his  return;  and  declines  to  interfere  with  the  ruling  of  the  trial 
court  denying  the  motion  in  question.     Id.,  27 

5.  This  court  will  not  reverse  because  the  verdict  may  be  against 
the  evidence,  unless  it  is  apparent  that  upon  another  trial  before  a  jury, 
the  result  would  be  different.    Cudahy  v.  Powell^  2f9 
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6.  In  the  absence  from  the  record  of  evidence  to  the  contrary  this 
court  will  presume  the  judgment  of  the  trial  court  to  have  been  correct. 
Matson  v.  Davies,  78 

7.  In  a  case  tried  without  a  jury,  the  finding  of  the  court  must  stand 
unless  it  appears  to  have  been  based  upon  an  erroneous  view  of  the 
law.    King  stand  v.  Koeppe,  81 

8.  Harmlet«  errors  can  not  be  complained  of.    Id,,  81 

9.  This  court  declines  to  consider  the  case  presented,  in  the  absence 
from  the  record  of  a  bill  of  exceptions.  Obermann  Breiving  Co,  v* 
Adams,  186 

10.  The  original  bill  may  be  incorporated  in  the  transcript  of  the 
record  by  agreement  of  the  parties,  bat  not  otherwise.     Id,,  136 

11.  Where  a  County  Court  within  a  district  over  which  an  Appel- 
late Court  has  jurisdiction,  is  presided  over  by  one  who  is  not  the  ju'lge 
of  that  County  Court,  and  there  is  nothing  in  the  record  to  show  why 
be  does  so  preside,  the  Appellate  Court,  if  the  proceedings  come  before 
it  for  review,  must  take  notice  cf  the  fact,  if  ffu:t  it  be,  that  the  person 
so  presiding  is  judge  of  another  County  Court  of  this  State,  whether  in 
the  same  district  or  another,  and  presume  the  exii«tence  of  circum- 
stances justifying  him  in  so  presiding.     Strieker  v.  Kuhusky,  159 

12.  If  in  a  given  case  there  is  a  conflict  of  evidence  on  a  materia] 
issue  of  fact,  and  the  instructions  given  are  found  to  be  misleading 
and  inaccurate,  and  a  reviewing  court  can  see  that  such  erroneous 
instructions  may  have  influenced  the  jury  to  the  injury  of  the  party 
assigning  error  upon  them,  the  verdict  must  be  set  aside  and  the  car«e 
remanded  for  a  new  trial.    Dixon  Nat.  Bank  v.  Spielmann,  184 

13.  A  receiver  in  proceedings  touching  the  dissolution  of  a  partner- 
ship should  not  employ  the  attorney  of  the  complainant  in  the  bill  filed 
with  that  end  in  view.     Heffron  v.  Flower,  Remy  dt  Holafein,        200 

14.  A  general  objection  is  not  enough  to  raise  the  point  that  a  ques- 
tion is  leading.     Edmonson  v.  Andrews  dt  Co.,  223 

15.  An  order  that  an  action  of  assumpsit  be  changed  to  that  of 
account,  has  no  effect  while  the  pleadings  remain  in  assumpsit.  Com- 
plaint of  such  action  primarily  made  herein  comes  too  late.  Fardridga 
v.  Ryan,  230 

16.  A  court  has  no'power  to  direct  the  parties  to  a  given  suit  how 
they  shall  proceed.     Id.,  230 

17.  There  is  no  law  requiring  a  referee  to  be  sworn.    Id,,  230 

18.  The  knowledge  of  an  attorney  that  an  auditor  is  a  master  in 
chancery,  and  the  taking  of  testimx>ny  before  him  as  such,  he  likewise 
knowing  that  the  order  of  appointment  as  auditor  had  not  reached  him, 
amounts  to  a  waiver  of  the  fact  that  he  was  never  sworn  as  such.    Id., 

230 

19.  The  appointment  of  a  referee  to  try  a  common  law  confroverRy 
stands  upon  the  same  reason  as  the  reference  to  a  master  of  a  similar 
controversy  in  chancery,  and  the  proceedings,  founded  upon  the  same 
necessity,  should  be  similar,    /d.,  230 
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20.  Upon  an  agret^ment  of  counsel  in  proceedings  before  a  referee 
touching  the  taking  of  accounts,  that  objections  to  questions  asked 
should  be  taken  down,  but  should  not  be  pa»^d  upon  by  hiiu,  and  that 
they  should  be  reserved  in  the  testimony  when  it  came  before  the  court 
if  either  party  wanted  to  raise  the  questions,  an  exception  will  not  lie 
to  the  referee^s  report  unless  it  affirmatively  shows  that  a  wrong  result 
has  been  reached.    Id.,  230 

21.  Whatever  surplusage  such  report  contains,  not  so  connected  in 
terms  with  the  other  matter  that  it  may  not  be  stricken  out  without 
changing  the  meaning  of  what  is  left,  may  be  rejected.  And  so  treat- 
ing such  report,  the  finding  upon  the  main  issue  between  the  parties 
stands,  like  the  verdict  of  a  jury  upon  conflicting  evidence,  as  a  finality. 
Id,,  280 

22.  This  court  will  no^  go  outside  the  record  in  a  given  case,  and 
refer  to  its  record  or  memory  of  former  litigation  to  the  prejudice  of 
parties  to  such  case.     Magloughlin  v.  dark,  252 

23.  An  original  bill  will  not  lie  to  review  an  interlocutory  decree. 
Bates  V.  Great  Western  Tel  Co,,  264 

24.  Improper  statements  of  counsel  made  during  the  trial  of  a  cause 
will  not  justify  a  reversal  unless  it  appears  that  they  probably  had  a 
xnaterical  influence  on  the  result     Dor  sett  v.  Clot  her,  281 

25.  Counsel  should  not  be  permitted  in  civil  cases  to  read  law  to 
the  jury.     Nash  v.  Burns,  296 

26.  If  a  bill  of  exceptions  does  not  state  that  it  contains  all  the  evi- 
dence in  a  given  case,  this  court  will  presume  that  the  decision  of  the 
trial  court  was  justified  by  evidence  not  shown,  if  that  shown  is  suffi- 
cient to  support  the  same.     Garrity  v.  Ilan.hurger  Co,,  309 

27.  In  the  absence  of  evidence  to  the  contrary,  an  auditor  will  be 
presumed  to  have  been  duly  sworn.     Id.,  309 

28.  A  variance  between  the  declaration  and  the  proof  can  not  be 
primarily  raised  in  this  court.     McMahon  v.  Sankey,  341 

29.  A  trial  court  may  properly  refuse  to  submit  special  interroga* 
tories  to  the  jury,  on  the  part  of  the  defendant,  when  they  were  not 
shown  to  the  counsel  for  the  p'ainliff  until  after  the  beginning  of  the 
argument  to  the  jury.     Id.,  341 

80.  An  order  overruling  a  motion  for  anew  trial  is  not  final,. and 
no  appeal  lies  therefrom.     Reedy  Elevator  Mfg.  Co.  v.  Pitvowsky, 

364 

81.  Matters  in  pais  may  be  introduced  into  a  bill  of  exceptions  by 
way  of  amendment,  after  the  term  and  after  the  lapse  of  the  time 
allowed  for  presenting  and  filing  the  bill,  if  the  court  was  in  possession 
of  sufficient  memoranda  or  notes  to  give  definite  information  as  to 
what  the  actual  proceedings  were;  and  unless  the  contrary  affirmative' y 
appears,  it  will  be  presumed  that  the  judge  who  made  the  amendment 
was  thus  informed .     Pollard  v.  Butter,  370 

82.  A  court  can  have  no  better  source  of  information  than  its  own 
record.    Id,^  370 
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S3,    A  pUintiff  can  always  avert  the  consequences  of  a  surprise  by 
moving  for  a  continuance  or  dismis»inff  his  case,  and   to  proceed  with 
the  case  without  doing  so,  waives  the  surprise.    Dueber  Watch  Case 
Mfg,  Co,  V.  Lapp,      ,  872 

84.  In  the  examination  of  alleged  errors  in  findings  by  trial  courts, 
courts  of  review  will  be  bound  thereby  unless  it  can  be  seen  that  the 
same  are  manifestly  against  the  weight  of  the  evidence.  Conxoell  v. 
Inderrieden,  889 

85.  Where  no  question  of  law  intervenes,  the  findine  of  a  judge  in. 
a  trial  at  law,  where  the  evidence  is  conflicting,  sbtnds  just  as  a  ver- 
dict of  a  jury,  where  there  have  been  correct  instructions.    Id,,       389 

86.  This  court  does  not  fail  to  examine  the  evidence  in  records  in 
cases  of  this  character.     Id.*  889 

87*  It  is  proper  after  judgment  to  refuse  a  proposition  of  law. 
Kraemer  v.  Leister ^  391 

88.  A  motion  in  general  terms  on  the  part  of  the  defendant  that  the 
jury  be  instructed  to  find  a  verdict  for  the  defendant,  upon  the  ground 
that  the  proof  varies  from  the  declaration,  will  not  save  the  benefit  of 
the  objection.     L,  S,  dt  M,  S.  By.  Co.  v.  Ward,  423 

89.  This  court  declines  to  consider  the  Ciise  presented,  for  the  reason 
that  the  record  filed  is  not  certified  to  as  being  a  full  copy  or  tiranscript 
of  the  record  in  the  case.    Atkinson  v.  Linden  Steel  Co.,  418 

40.  Only  prejudical  errors  justify  reversals.  Cartier  v.  Troy  Lum- 
ber Co,,  449 

41.  Where  a  jury  takes  figures  from  the  calculations  of  counsel  on 
both  sides  of  a  case  on  trial,  one  of  the  parties  can  not  complain  thereof. 
Id.,  449 

42.  It  would  seem  that  the  control  of  a  court  over  the  addresses  of 
an  attorney  in  a  given  case,  is  Hmited  to  confining  him  in  his  opening 
to  what  may  fairly  be  anticipated  as  probably  coming  in  issue  during 
the  trial  upon  the  facts  as  the  advocjite  states  them,  and  in  his  closing 
to  the  evidence*  which  has  been  put  in,  and  in  both,  preventing  obscenity 
and  profanity,  and  within  very  indefinite  bounds  restraining  license 
and  intemperate  speech.     Id,,  449 

48.  A  paper  attached  to  a  bill  of  exceptions  after  the  signature  of 
the  trial  judge  should  not  be  considered.    Hursen  v.  Lehman,        489 

44.  Nor  instructions  so  appended  instead  of  being  copied  therein. 
Id.,  489 

45.  Where  a  party  desires  a  trial  by  jury,  and  objects  to  a  trial 
by  the  court,  it  is  erroneous  to  refuse  his  request;  but  if  present  by 
counsel,  who  fails  to  object,  the  right  to  a  jury  is  waived.  The  Chicago 
Driving  Park  v.  West,  496 

46.  It  is  proper  to  refuse  leave  to  file  a  plea,  bad  in  substance.    Id,, 

496 

47.  Only  appellants  can  assigns  errors.  Bobbins  v.  Butler  Paper 
Co.,  512 

48.  Cross-errors  can  only  be  assigned  on  decrees  appealed  from,  /(f., 

512 
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49.  Going  to  trial  witbont  an  issue  being  made  np  on  one  of  (fa^ 
pleas  is  a  waiver  of  the  form:iI  iiwae  thereon.    Douglas  r.  Mntson,  5<J8 

50.  The  refusal  to  allow  a  new  plea  to  be  filed  at  the  trial  can  not 
be  awigned  as  error  in  the  absence  of  any  showing  as  to  the  groands  of 
the  request.    Id.,  538 

51.  Where  an  appeal  from  a  justice  is  taken  by  filing  bond  with  the 
clerk  of  tbe  court  and  the  transcript  is  not  filed  ten  days  before  com- 
mencement of  the  term,  the  conrt  has  no  jurisdiction  to  try  the  case  at 
that  term,  except  by  consent  of  the  parties.     Van  Stavet'n  ▼.  Sears, 

546 

52.  When  an  interlocutory  order  has  been  made  in  a  given  cai>e  by 
one  judge,  and  further  proceedings  are  had  therein  before  another  judge 
in  the  8ame  county,  each  judge  may  conduct  the  proceedings  before 
himself  in  accordance  with  his  own  opinion  at  the  time,  whether  it 
conflicts  with  an  earlier  interlocutory  order  or  not,  and  it  is  immaterial 
whether  that  earlier  order  was  made  by  himself  or  another  judge. 
Niagara  Fire  Ins.  Co,  v.  Scammon,  582 

PRINCIPAL  AND  SURETY— See  Administration,  5;  Guaranty,  a. 

RAILROADS — See  Personal  Injuries. 

1.  In  an  action  brought  by  a  municipality  to  recover  from  a  railroad 
company  tbe  nmonnt  of  a  judgment  recovered  agiiinst  it  by  a  property 
owner  injured  through  the  construction  of  a  viaduct  by  said  compsiny, 
the  right  to  lay  certain  tracks  having  been  granted  it  upon  the  under- 
standing that  it  should  pay  the  cost  and  expense  of  the  viaduct  in  ques- 
tion and  legal  damages  resulting,  this  court  declines  to  interfere  with 
the  judgment  for  the  plaintiif.  C,  B.  dt  Q,  &,  B.  Co.  v.  City  qf  Chi- 
eago,  206 

2.  The  fact  that  the  trains  of  a  railroad  company  have  for  several 
years  been  daily  run  over  the  track  of  another  company.  Is  prima  facie 
evidence  of  a  contract  between  such  companies  to  that  end;  and  in  case 
the  company  owning  such  truck  takes  the  ground  that  the  company  so 
using  it  is  a  trespasser,  the  burden  of  proof  is  upon  it  to  show  that 
such  was  the  case.     Penn.  Co.  db  U.  S.  F.,  efe.t  Co.  v.  Ellett,         Vr78 

8.  In  an  action  brought  by  an  administrator  for  the  recovery  of 
damages  for  the  death  of  a  third  person,  alleged  tobive  be^^n  occasioned 
by  tbe  negligence  of  railroad  companies,  this  court  holds  that  the  fault 
of  the  declaration  involved  was  cured  by  the  verdict,  and  declines  to 
interfere  with  the  judgment  in  behalf  of  the  plaintiff.     Id,,  278 

4.  In  an  action  brought  to  recover  from  a  rsiilroad  company  dam- 
ages alleged  to  have  been  suKtained  by  plaintiffs,  by  depreciating  the 
market  value  of  certain  lots  owned  by  them  by  means  of  the  erec- 
tion of  a  viaduct  and  the  laying  of  certain  tracks,  this  court  holds,  in 
view  of  the  evidence,  and  of  the  fact  that  the  verdict  for  plaintiffs  did 
not  show  whit  portion  of  the  damages  assessed  were  based  upon  inju- 
ries arising  from  the  laying  of  tracks,  and  of  a  misleading  instruction 
touching  tbe  measure  of  damages,  given  in  behalf  of  the  plaintiffs,  that 
the  verdict  in  their  favor  can  not  stand.  A.  T.  it  S.  L,  B.  B,  Co.  v. 
Lenz,  3oO 
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5.  In  actions  brought  for  the  recovery  of  damages  from  a  railroad 
company  for  the  death  of  two  children  and  injuries  to -their  mother, 
alleged  to  have  been  occasioned  by  its  negligence,  this  court  declines, 
in  view  of  the  evidence,  to  interfere  with  the  verdicts  for  the  plaintiffs. 
C,  M.  <£•  St.  P.  Rif.  Co.  V.  Wilson.  846 

6.  A  railroad  company  does  not  owe  the  duty  of  having  a  fl.-igman 
at  a  crossing,  to  one  injured  while  attempting  at  such  crossing  to  climb 
upon  one  of  ita  trains.     C.  dt  W,  I,  R.  R,  Co.  v.  Roafh^  349 

7.  The  fact  that  one  who  attempts  to  climb  upon  one  of  its  moving 
trains  is  an  infant  in  years  and  consequently  without  discretion  and  not 
chargeable  with  negligence,  does  not,  in  case  of  injury,  give  rise  to  lia- 
bility on  the  part  of  such  company,  no  duty  incumbent  on  it  being 
involved.    Id.,,  849 

8.  In  an  action  brought  to  recover  from  a  railroad  company,  for  the 
loss  of  a  leg  by  a  child  six  years  old«  allegc^d  to  have  occurred  tbrnagh 
its  negligence,  this  court  holds,  that  in  view  of  the  erroneous  modifica- 
tion of  certain  instructions,  the  verdict  for  the  plaintiff  can  not  stand. 
Id.,  349 

9.  Liability  upon  the  part  of  railfoad  companies  for  failure  to  give 
the  statutory  signal  is  not  limited  to  injuries  caused  upon  a  crossing, 
alone,  but  also  attaches  where  the  same  occurred  within  a  short  distance 
thereof,  but  still  in  the  highway  along  which  the  tracks  are  laid. 
Penn.  Co.  v.  Backes^  875 

10.  In  an  action  brought  to  recover  from  a  railroad  company,  for 
personal  injuries  alleged  to  have  occurred  through  its  negligence,  this 

*        court  declines,  in  view  of  the  evidence,  to  disturb  the  verdict  in  behalf 
of  the  plaintiff.    Id.,  375 

11.  The  public  has  the  right  to  suppose,  from  the  long  and  uniform 
practice  of  taking  on  and  letting  off  passengers  at  a  place  other  than  a 
regular  station,  that  its  accommodation  was  the  design,  and  that  the 
railroad  company  had  issued  a  general  standing  invitiition  to  use  the 
spot  in  question  and  so  much  ground  adjoining  as  is  necessary  and  con- 
venient, for  the  purposes  of  a  station.    L.  S.  dt  M.  S.  Ry.  Co.  v.  Ward, 

428 

12.  In  such  case  a  person  may  properly  wait  for  a  train  at  any  point 
adjoining  the  usual  stopping  place,  where  it  might  reasonably  be  antici- 
pated that  any  part  of  the  train  adapted  to  the  accommodation  of  pas- 
sengers would  come  to  a  stand.     Id.,  423 

18.  Railroad  companies  are  not  liable  to  trespassers  for  anything 
short  of  wanton  or  wilful  negligence.    Id.,  4?3 

14.  In  an  action  brought  to  recover  from  a  railroad  company,  dam- 
ages for  personal  injuries  alleged  to  have  been  caused  by  its  negligence, 
this  court  holds,  that  a  certain  rule  ai)  to  movement  of  trains  of  defend- 
ant was  properly  received  in  evidence,  and  declines  to  interfere  with 
the  verdict  for  the  plaintiff.    Id.,  423 

15.  It  is  wanton  and  reckless  negligence  on  the  part  of  a  railroad 
company  to  send  cars,  under  no  control,  across  public  streets.  L.  S. 
dt  M.  S.  Ry.  Co.  v.  Johnson,  431 
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16.  In  an  action  broneht  to  recover  dapiages  froiu  a  railroad  com- 
pany for  peri'onai  injuries  alleged  to  have  been  occHsioned  by  its  neg- 
ligence, this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  verdict  for  the  plaintiff.     M.^  431 

17.  In  the  case  presented,  this  court  declines  fo  interfere  with  the 
judgment  for  the  plaintiff,  for  an  injury  alleged  to  have  been  occa- 
sioned by  the  sudden  starting  of  a  train  of  street  Ciirs.  Chicago  City 
By.  Co.  V.  Hastings^  •  Aii\ 

18.  In  an  action  brought  to  recover  from  a  street  railroad  company 
for  personal  injuries  alleged  to  have  been  occasioned  by  its  negli^nce, 
one  of  its  (rains  having  collided  with  the  watron  of  the  plaintiff,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict 
in  his  behalf.     Chicago  City  Ry.  Co.  v.  Brady,  460 

19.  In  an  action  brought  to  recover  from  a  street  railwny  company 
for  personal  injuries  arising  from  being  struck  by  a  runaway  team 
belonging  to  such  company,  no  ezcnso  being  offered  by  it  for  the 
escape  of  the  same  from  the  driver  thereof,  ihv*  court  decline»  to  inter- 
fere with  the  verdict  for  the  plaintiff.  North  Chicago  St.  By.  Co.  v. 
Louis,  478 

20.  Carriers  of  passengers  are  required  to  exercise  the  highest 
degree  of  practicable  care  and  diligen''^  under  the  circumstances  of  a 
given  case,  to  protect  tbeir  p.»sengerd  from  injury.  Chicago  City  By. 
Co.  V.  En  gel  490 

21.  Wnere  it  is  shown  that  a  pa-^^senger  in  a  street  car  was  injured 
by  reason  ol  an  accident,  the  burden  is  upon  the  carrier  to  account  for 
the  same.     Id.,  490 

22.  In  an  action  brought  to  recover  from  a  street  railroad  company 
for  personal  injuries  alleged  to  have  been  occasioned  by  its  negligence, 
this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  ver- 
dict for  the  plaintiff.     Id.,  490 

REAL  PROPERTY— S'e  Agrncy;  Contracts,  2;  Salks,  5. 

1.  This  court  holds  that  the  builder  of*a  party  wall,  under  an  agree- 
ment with  an  adjoining  proprietor  that  the  sauie  miy  be  used  by  him 
upon  payment  of  one  half  the  value  thereof,  is  entitled  upon  bill  filed 
to  a  decree  for  compensation  for  the  same,  and  providing  that  the 
amount  involved  shall  be  a  lien  upon  the  premises  of  such  proprietor 
using  the  wall  but  refusing  to  pay  therefor.     Nelson  v.  Me E wen,  100 

RECEIVERS— See  Insolvency.  12;  Phacticr,  13. 

1.  The  pending  of  a  receiver's  petition  that  attaching  creditors  of 
his  insolvent  be  required  to  discontinue  proceedings  in  another  State, 
and  to  release  and  pay  over  moneys  in  their  hands  without  a  restrain- 
ing order,  has  no  effect  on  such  suits.     (/.  S.  Express  Co.  v.  Smith, 

90 

2.  A  receiver  employing  counsel  to  enter  the  appearance  of  the 
insolvent  in  a  given  suit,  and  the  procuring  by  him  of  the  release  of 
funds  attached  therein,  through  the  offices  of  a  surety  company,  operate 
to  make  him  a  party  thereto.    Id,,  90 
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RKDEM PTfON— See  Mortgages,  3. 

RELEASE— See  Actions.  1. 

REPLEVIN— See  Injunctions,  1,  2.  i 

SALES — See  Deceit,  1,2;  LA.NDiiORD  and  Tenant,  10. 

1.  The  delivery  of  a  list  of  office  fixtures  to  the  purchaser  of  stock 
in  a  oorporution,  subsequent  to  the  sale,  will  not  estop  the  seller,  in  the 
absence  of  an  understanding  upon  the  subject,  from  recovering  article^ 
named  therein,  upon  the  ground  that  they  were  not  included  in  the 
sale,  such  list  forming  no  inducement  for  the  purcliase.  Campau  v. 
Bemis,  37 

2.  In  an  action  broueht  to  recover  the  value  of  goodn  Kold  and  deliv- 
ered, a  check  in  payment  having  been  given  a  saleRman  of  the  plaint- 
iffs, the  same  or  its  proceeds  never  hiving  been  turned  over  by  him*to 
them,  this  court  holds  that  such  delivery  was  pro  parly  made,  and  was 
equivalent  to  delivery  to  the  plaintiffs,  and  declines  to  interfere  with 
the  judgment  against  them.     Bailey  v.  Pnrdridge,  121 

8.  In  an  action  involving  the  sale  of  a  lot  of  solder,  the  contention 
being  as  to  the  quantity  sold,  this  court  holds,  in  view  of  the  improper 
admission  of  certain  testimony  on  behalf  of  the  plaintiffs,  that  the  ver- 
dict in  their  favor  can  not  stand.   Fairbjnk  Canning  Co  v.  Weill,  366 

4.  In  an  action  brought  to  recover  for  goods  sold,  a  notice  of  set-off 
being  filed  setting  forth  a  previous  agreement  touching  discounts,  this 
court  holds  that  in  view  of  such  notice,  the  evidence  introduced  by  the 
defendant  can  not  be  looked  upon  as  a  surprise,  and  that  the  plaintiff 
was  negligent  in  failing  to  produce  upon  trial  the  contract  relied  on. 
Dueler  Watch  Case  Mfg.  Co,  v.  Lajyp,  372 

5.  In  an  action  brought  for  the  recovery  of  commissions,  alleged  to 
have  been  earned  by  the  plaintiff  on  the  sale  of  real  estite  made 
through  his  agency,  this  court  holds,  in  the  absence  of  evidence  going 
to  show  that  he  in  any  way  influenced  the  sale  in  question,  that  the 
verdict  in  bis  favor  can  uot  stand.     Commercial  Nat.  Bk.  v.  Hawkins, 

463 

6.  Evidence  that  certain  goods  had  been  ordered  by  plaintiffs  and 
been  consigned  and  shipped  to  them,  and  that  they  had  examined  the 
goods  and  were  ju^t  about  to  pay  the  freight  when  the  goods  were 
attached  by  a  creditor  of  the  consignor,  is  not  conclusive  that  plaintiffs 
were  entitled  to  the  goods,  in  the  absence  of  any  showing  that  plaint- 
iffs had  paid  or  agreed  to  pay  for  them.    Matson  v.  Taylor,  549 

7.  In  such  case  the  court  should  not  take  the  question  of  ownership 
from  the  jury.    Id.,  549 

8.  CFpon  a  sale  of  personal  property  in  the  possession  of  the  vendor 
a  change  of  possession  is  essential  to  protect  the  title  of  the  vendee 
against  attaching  or  execution  creditors  of  the  vendor.  If  the  posses- 
sion remains  with  the  vendor  it  is  fraudulent  per  se  against  creditors. 
Lowe  V.  Matson,  602 

9.  An  assignee  for  the  benefit  of  creditors  is  a  volunteer  who  pays  no 
consideration,  and  on  principle  the  law  can  not  extend  to  him  any 
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f?reiiter  lenity  than  to  bona  fid^  porchaRera  for  value.  Where  the  rule 
operates  agiiinst  the  latter  it  is  also  enforced  against  the  former.    Id.^ 

602 

10.  If  the  property  is  left  in  pofvesAion  of  the  vendor's  a^nt  the 
chanj^e  is  constructive  only,  the  poAsei^sion  of  the  agent  being  that  of 
the  principal;  and  although  a  servant  agrees,  in  his  master's  presenoe* 
to  hold  pos.'-ession  for  the  vendee,  his  possession  remains  that  of  his 
master  so  far  as  creditors  of  the  latter  are  concerned.     Id,,  602 

11.  To  entitle  one  to  rescind  a  sale  of  goods  that  ha<(  been  induced 
by  falxe  and  fraudulent  statements,  the  vendor  is  only  required  to  show 
the  statements  made,  that  he  relied  upon  them  to  his  injury,  and  that 
they  were  false.  The  intent  or  motive  with  which  such  false  represen- 
tations were  made  need  not  be  shown.    Beed  A  Co.  v.  Finney  <t  Co.. 

610 

12.  If  the  vendee  of  goods  falsely  states  his  financial  ability  and 
obtains  the  Fame  on  the  strength  of  such  statement,  the  vendor  maj*, 
on  discovering  the  fraud,  retake  the  goods,  and  in  such  case  it  is 

wholly  indifferent  what  the  vendee's  intention  in  fact  was  with  refer- 
ence to  paying  for  the  same;  his  good  faith  and  intention  to  pay,  based 
on  a  belief  that  he  will  be  able  to  do  so  when  the  time  of  payment 
arrives,  will  not  prevent  the  vendor  from  rescinding,  on  the  ground 
that  the  sale  on  credit  was  induced  by  the  false  representations.     Id., 

610 

13.  A  vendee  may  be  guilty  of  fraud  which  will  entitle  the  vendor 
to  rescind  the  sale,  without  any  false  statement  whatever,  if,  knowing 
that  he  in  insolvent,  he  buys  goods  with  the  intention  not  to  pay  for 
them.  To  constitute  fraud  in  such  case  there  must  be  a  preconceived 
design  never  to  pay  for  the  same.    Id.,  610 

SET-OFF— See  Judomrnts  and  Drcrers.  5;  Sales.  4. 

1.  In  order  to  establish  as  a  set-off  the  p1aintiff*s  liability  to  account 
for  property  of  the  defendant,  which  has  been  di^po^ed  of  by  plaintiff, 
it  must  be  shown  that  the  property  was  of  some  value.  LUch  v. 
Clinch,  6^4 

SETTLEMEN^TS— See  Negotiable  Instkuments,  14,  15. 

SPECIFIC  PERFORMANCE— See  Corporations,  10. 

STATUTES— See  Jurisdiction,  6. 

1.  The  word  •*  absent  "with  reference  to  a  person  in  a  statute  other 
than  of  limitation,  must  be  taken  to  mean  one  who  h^  been  present, 
not  a  non-resident     Wheeler  v.  Wheeler,  123 

2.  The  statute  touching  the  giving  of  signals  by  railroad  companies 
at  crossings,  applies  to  crossings  in  cities.     Penn.  Co.  v.  Backea,    375 

TAXES— See  Assessment,  1;  Injunctions,  3.  . 

TORTS— See  Actions,  4. 

TRADE  MARKS— See  Injunctions,  4. 

TRESPASS. 

1.  An  arrest  without  process  must  be  justified  in  order  to  ex(nr>6 
whoever  concurred  in  causing  it.     Cudahy  v.  Powell,  29 


Index.  705 

TRESPASS.     Contin  ued. 

2.  All  persons  who  order,  direct,  aid,  abet  or  assist  the  coiumission 
of  a  trespass,  are  liable  for  all  the  damages.    Id,,  29 

8.  In  an  action  brought  to  recover  damages  for  causing  the  arrest  of 
plaintiff  upon  the  ground  of  larceny,  this  court  declines  to  interfere 
with  the  verdict  in  her  behalf.    Id.,  29 

4.  In  an  action  of  trespass,  brought  for  the  recovery  of  damages  for 
injuries  suffered  by  reason  of  an  assault  and  battery,  this  court  declines, 
in  view  of  the  evidence,  to  interfere  with  the  verdict  for  the  plaintiff. 
Corcoran  v.  Poncini^  130 

5.  A  person  employing  another  to  take  possession  of  certain  prem- 
ises is  liable  for  actuaj  damages  to  the  person  dispossessed.  Leifer  v. 
Day,  248 

6.  A  ratification  of  a  trespass  is  not  a  ground  for  vindictive  dam- 
ages.   Id.,  248 

7.  In  an  action  of  trespass  brought  against  the  defendants  for  attach- 
ing goods  in  the  hands  of  mortgagees,  the  mortgagor  being  indebted  to 
them,  the  contention  on  the  part  of  defendants  being  that  the  mort- 
gages were  void  under  the  statute  of  the  State  of  Nebraska  concerning 
assignments,  the  goods  in  question  being  located  therein,  this  court 
holds  that  the  evidence  does  not  justify  the  view  that  the  mortgages  in 
question  were  intended  as  preferences,  but  does  warrant  the  assumption 
that  they  were  given  to  pay  bona  fide  debts,  and  declines  to  interfere 
with  the  judgment  for  the  plaintiff.     Kahn  v.  Kohn,     •  437 

TRTAIiS—See  Appeal  and  Error,  3;  Evidence,  14,  15,  16,  17,  18. 

TROVER. 

1.  In  an  action  of  trover  brought  to  recover  the  value  of  certain 
paintings,  this  court  holds  that  they  were  the  property  of  the  plaintiff, 
that  the  same  was  demanded  by  him.  and  that  defendant's  orders  to  an 
employe  to  retain  them  amounted  to  a  conversion.    Campau  v.  Bemis, 

87 

TRUSTS— See  Warkhodses,  1. 

1.  Before  equity  can  charge  as  trustee  one  who  has  obtained  title  to 
goods  from  the  vendor  by  fraud,  not  only  must  the  fraud  be  shown, 
but  it  mufst  also  appear  that  the  parties  are  in  such  a  situation  that  a 
rescission  of  the  fraudulently  induced  contract  can  ba  effected.  The 
effect  of  a  rescission  must  be  to  restore  the  status  quo.  U.  N.  Bk.  v. 
Goetz,  396 

2.  Where  goods  c^in  not  be  reclaimed  through  the  intervention  of 
rights  of  third  parties,  or  the  identity  thereof  has  been  lost,  the  vendor 
is  not  confined  to  the  terms  of  the  fraudulent  contract  for  a  remedy, 
but  may  disregard  the  same  and  recover  damages  for  the  consequences 
of  the  fraud  as  a  substantive  cause  of  action;  and  where  money  is 
obtained  by  fraud  or  under  a  fraudulent  contract,  it  may  be  recovered 
at  law  in  an  action  for  money  had  and  received,  and  the  facts  which 
will  prevent  the  deceived  party  from  reclaiming  the  title  to  goods  at 
law,  will  prevent  him  also  in  equity,  and  unless  the  goods  can  be  iden- 
tified in  the  hands  of  the  vendee,  or  the  money  can  be  clearly  and  dis- 

VOL.  XXXV    45 
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tinctly  traced,  conditions  do  not  exist  wbich  permit  the  resumption  oE 
tiUe  by  the.  defrauded  party,  and  authorize  a  court  of  equity  to  restore 
the  goods  or  money  as  property,  the  title  to  which  never  passed,  and 
which  the  perpetrator  of  the  fraud  h(  Id  as  trustee  for  the  defrauded. 
Id.,  896 

3.  In  such  cases  the  jurisdiction  of  courts  of  law  and  courts  of  equity 
is  concurrent,  and  the  principles  upon  which  they  proceed  is  identical . 
Id.,  396 

4.  Upon  a  bill  filed  for  a  specific  lien  upon  the  general  assets  of  an 
insolvent  firm  for  money  loaned  upon  alleged  fraudulent  representa- 
tions made  by  it  from  time  to  time  as  to  its  business,  f6r  the  purpose 
of  establishing  a  credit,  the  bill  declaring  that  the  fund  in  question  can 
not  be  identified  or  traced,  this  court  declines,  in  view  thereof,  to 
interfere  with  a  decree  denying  the  relief  prayed.     Id.,  396 

5.  When  certain  notes  and  a  deed  of  trust  given  to  secure  them  are 
executed  at  the  same  time,  each  note  holder  having  an  interest  under 
said  deed,  the  law  blends  all  the  instruments  and  construes  them  as 
one.     Hennessy  v.  Oore,  594 

6.  In  a  controversy  involving  the  giving  of  notes  secured  by  a  deed 
of  trust  conveying  leasehold  interests,  it  being  contended  by  defendant 
that  the  remedy  of  the  holders  of  certain  two  and  three  year  notes 
was  confined  to  foreclosure,  the  same  not  being  due  by  their  terms,  said 
holders  taking  the  ground  that  the  maturity  of  said  notes  had  been 
accelerated  by  their  election  to  declare  them  due,  in  conformity  with  a 
provision  in  said  deed,  this  court  holds  that  the  action  at  law  upon  said 
notes  was  properly  brought;  that  it  cut  no  figure,  that  all  I  he  creditors 
involved  failed  to  declare  the  principal  of  said  deed  of  trust  to  be  due; 
that  in  view  of  the  wording  of  the  special  count  of  the  declaration  it 
was  doubtful  if  there  was  any  exercise  of  the  power  granted,  and  that 
the  judgment  for  the  defendant  can  not  stand.    Id.,  594 

WAIVER — See  JuDoiiENTs  and  Deciiebs,  7. 

WAREHOUSES. 

1.  The  transfer  to  an  innocent  party  of  a  warehouse  receipt  erro- 
neously claiming  to  cover  goods  in  store  of  a  given  firm,  a  member 
thereof  knowing  of  such  mistake,  will  render  such  firm  liable  to  the 
warehouseman  m  trustee  of  the  receipt  or  the  proceeds  thereof.    Mc- 
Donald V.  Western  Refrigerating  Co.,  283 

2.  In  an  action  brought  by  a  warehouse  company  to  recover  an 
amount  paid  to  redeem  a  receipt  given  by  it,  the  same  through  mis- 
take claiming  to  cover  goods  in  its  hands,  this  court  holds  that  the 
defendant  can  not,  in  the  absence  of  a  plea  in  abatement,  raise  the 
point  of  the  non-joinder  of  a  co-partner;  that,  in  view  of  the  facts,  he 
is  estopped  from  taking  the  position  that  payment  by  the  plaintiff  to 
the  holder  after  knowledge  of  the  mi^ttake  operated  as  a  bar  to  the 
recovery  thereof;  and  declines  to  interfere  with  the  judgment  for  the 
plaintiff,    id.,  283 

WILLS— See  Administration,  1. 
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